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The federal Freedom of Information Act (FOIA), passed in 1966 and one of the older FOI statutes in the world, is fairly straightforward in concept:  anyone can ask for records of the Executive branch agencies, which then – within strict time limits - must release the records or tell the requester why the information is being withheld, under specific exceptions.  But the law proved to be more difficult and costly than any of us could have imagined and so Congress has continued to make improvements in the law.  About every 10 years or so, Congress has acted to fine-tune targeted provisions to address fees, time limits, the exemptions from disclosure, the impact of technology – attempting to make FOIA work smoothly and efficiently.  For example, one concern that surfaced early on was that the news media were opting not to use the FOIA because of excessive delays and issues with fees, which was very troubling in view of the role journalists serve in acting as a government “watchdog” and the public's eyes and ears. To remedy this, the law was amended to provide journalists favorable fee treatment.
One enforcement mechanism in our law is that a FOIA requester, if dissatisfied with an agency’s response, can file an administrative appeal within the agency, and then file a lawsuit in federal court to challenge the agency’s action.  Of course, litigation is time-consuming and costly both for requesters and for agencies.  The most recent FOIA amendments in 2007 created the Office of Government Information Services, or OGIS, to offer mediation services to resolve disputes between FOIA requesters and the executive branch agencies, hopefully avoiding some of the lawsuits in federal courts.  In addition to resolving disputes, the statute directs OGIS to review agency FOIA policies, procedures and compliance with the goal of improving the FOIA process.  Both aspects of the OGIS mission – resolving disputes without litigation and making the process work better – dovetail nicely with President Obama’s Open Government initiative.  (The President issued two Memoranda for the Heads of Executive Departments and Agencies dated January 21, 2009, one on the FOIA and one on Transparency and Open Government.)  
In fact, we have realized that much of our work falls under the designation that Congress gave us as the “FOIA ombudsman.”  As an ombudsman, OGIS acts as a confidential and informal information resource, communications channel and complaint handler.  OGIS supports and advocates for the FOIA process and does not champion requesters over agencies or vice versa.  We encourage a more collaborative, accessible FOIA process for everyone.

In handling requests for assistance from individual FOIA requesters (nearly 600 to date), we have heard from requesters from 43 states, the District of Columbia, Puerto Rico and 12 foreign countries.  Our cases have involved 32 departments and agencies, including all 15 Cabinet- level departments.  We have answered questions, provided information, listened to complaints and tried to help in any way we could.  For the more substantive disputes, we have facilitated discussions between the parties, both over the phone and in person, and worked to help them find mutually acceptable solutions.  

Since September 2009, OGIS has closed 541 cases, 124 of them true disputes between FOIA requesters and agencies, such as disputes over fees charged and FOIA exemptions as applied.  As a facilitator for the FOIA process to work as it is intended, we were not calling balls or strikes, but letting the parties try to work matters out with our assistance in an effort to avoid litigation.  In three-quarters of the disputes we handled, we believe that the parties walked away satisfied and that OGIS involvement helped to resolve their disputes. 

The final result of our process is not both parties getting exactly what they want – sometimes not even close – but if we are able to help them in some way, by providing more information or by helping them understand the other party’s interests, we have provided a valuable service.  When OGIS first set out, we spoke of changing a culture or mindset from one of reacting to a dispute in an adversarial setting to one of actively managing conflict in a neutral setting.  

As an entity that works side-by-side with agency FOIA professionals to improve the process from within and that also works closely with requesters on the outside to address shortcomings, we have seen the importance of building relationships – and trust – among the members of the FOIA community.  One concrete step that we believe will help with building trust and public participation is the new statutory designation in each agency of a FOIA Public Liaison, a person whose responsibilities include working with requesters to address their concerns and assisting in resolving disputes.  
In addition to an emphasis on customer service, the President directed government agencies to “use innovative tools, methods, and systems to cooperate among themselves, across all levels of Government, and with nonprofit organizations, businesses, and individuals in the private sector.”  And to “harness new technologies to put information about their operations and decisions online and readily available to the public.”  
We will certainly need to do that to keep up with what has been called “information inflation.”  Approximately 30 billion e-mails are created or received by federal government agencies each year.  At the same time, of course, agencies are creating an awesome number of digital records including photographs, maps, multimedia documentation, databases, audio and video recordings, not to mention Web 2.0 applications.  Some of these must be preserved forever because they have historical value, while others must be managed for varying periods of time, whether for agency business, congressional oversight, litigation or public availability (proactively or through FOIA).  Our ability to manage these records – and to make them accessible -- is severely threatened.  

At the same time, the government has the ability, more than it ever has, to make its records available to the governed, the public, in an affirmative way, without waiting for a request to be made under the FOIA.  Searching for ways to embed openness and transparency into the operations of the government remains a difficult, but exciting, challenge. Public participation and collaboration with agencies, to help identify information that is of greatest interest and use to the public, will aid that effort enormously.
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