






free to use this metadma. TGN may create additional proprietary metadata for its own
e~clusive use and will not be required to provide this metadata to NARk

1.7 TON will develop and maintain a searchable database of the Digitized Materials
that will be accessible on the Internet at least at the metadata level specified in 1.6, above. This
database will enable access to the digitized versions of the documents that is comparable, at a
minimum, to access that is provided to the original documents in NARA's research rooms,
TGN will provide free online access to the Digitized Materials in all NARA locations.

2. Obligations.

2.1 Except as specified in this Section 2, all access and services contemplated under
this Agreement will be provided free ofcharge,

2.2 TON will be responsible for thc costs related to:

a. Conservation and preservation activities (with costs to be estimated and
agreed upon in connection with cach Project);

b. Prcparing mctadata according to agreed upon standards;

c. Collecting and reshelving the selected content (with costs lO be estimated
and agrecd upon in conncction with each Project);

d. Digitizing the selected content;

e. Quality control of the Digitized Materials;

f. Hosting the content and making it available to the public as part of TON's
standard offerings.

2.3 NARA will be responsible for the costs related to:

a, Tmining for handling the records;

b. Initial space, power, lighting, heating and all physical fac.ility
requirements;

c. Follow-up quality assurance of the digitized images and mctadata:

d. Managing the NARA stafT involved in each Project;

e. Providing cost estimates for the activities for which TGN is rcsponsiblc
(2.2(a), and 2.2(c), above)

3. Public Domain; Ownership.

3, I NARA rcpresents and warrants that to the best of its knowledge: (i) the Archival
Materials are in the public domain and (ii) there are no underlying copyright issues related to
thc dissemination and use of the Archival Materials. Furthennore, NARA is responsiblc for
protecting the privacy of individuals mcntioned in its records. Accordingly, NARA represents
and warrants that all selections of the Archival Materials will be reviewed for privacy before
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they are made available to TGN for digitization, and that NARA will only release those
Archival Materials that NARA has identified as having no privacy concerns.

3.2 The panics acknowledge that nothing in this Agreement is intended to alter or
impair such status, or any rights of control, custody, ownership or use that NARA or the U.S.
Government may have in such Archival Material>. NARA shall not transfer control, custody
or ov.mership over any Archival Materials to TGN or any third pany. NARA will promptly
notify TGN of any claim made by a third pany that any of the Archival Materials are covered
by copyright or any other intellectual propeny right. Compliance with copyright laws and
observance of the reproduction rights of any third party will be the sole responsibility ofTGN.
TGN will use its best effons to identify and exclude from its website any images subject to
such restrictions.

3.3 Subject to NARA's underlving ownership rights in the Archival Materials, TGN
will own all rights to and have the exclusive and unlimited right to use the Digitized Materials,
including without limitation all metadata created for the electronic databases subject only to the
limited rights ofNARA under Section 1.4 above,

4. Confidentialitv

4.1 During the term of this Agreement and thereafter. each party agrees to use its best
effons to maintain the confidentiality of the Confidential Information of the other. Without
limiting the generality of the foregoing, each pany shall make reasonable efforts to keep, file
and store such Confidential Information. together with any notes or other material
incorporating or relating to the Confidentiallnfomlation. in a manner consistent with its
confidential nature and to take all appropriate action, whether by instruction, agreement or
otherwise, to insure thm its trustees, directors, officers and employees do not disclose or usc
the Confidential Information of the others, directly or indire<otly. for any purpose other than the
purpose of this Agreement. Notwithstanding the foregoing, either party may disclose
Confidential Information required to be disclosed by an)' requirements of law or any rule or
regulation of any governmental authority. NARA agrees that any such diselosure will not, to
the extent lawfully permitted, include any Confidential Information. Any required public
disclosure by NARA ofdocuments that may contain TGN Confidential Information will be
prcceded by notice provided to TGN in accordance v,ith NARA rt'gulation and policy,
including 36 C.F,R. §§ 1250.26(1), 1250.82 & 1256.52.

4.2 "Confidential Information" shaH include, but shall not be limited to. proprietary
information. financial information. fom;asts or strategies, any of the present or future products,
services, designs or styles. trade secrets. inventions. improvements, know-how, processes,
customers, employee or agent information, suppliers, methods of operation, marketing or
distribution concepts, systems or procedurt's. or computer programs. ofeach pany.
"Confidemiallnfonnation" shaH not include an)' infonnation known generally to the public
(other than as a result of unauthorized disclosure by the other party, its employees, agents or
contractors). For the purposes of this Agreement "Confidential Information" does not mean
information classified by the United States Go\"enunent for national security purposes.
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4.3 The foregoing confidentiality obligations shall not apply with respect to any
information. e\'CT1 ifdenominated as Confidcntiallnfonnation. 10 the extCTIt stICh information:
(i) is or becolTlC$ publicly known through no wrongful act or omission of the recipiCTI~ (ii) ",-as
rightfully known by the ~ipicnt before receipt from the other; (iii) bccOInC$ rightfully known
10 the recipiCTIt ",i!hout confidential or proprirtary restriction from a SOl.Il'CC other than the
disclosing pany which does not owe a duty ofoonfldentiality to the disclosing party ",ith
respect to such Confidential Information; or (iv) is indcpcndcntly de\'elopcd by the recipiCTIt
without thc use of. or reference to, the Confidential Information of the discloser. In addition.
the ~ipientmay use or disclose Confidential Information to the extent (A) appru\"Cd by the
other in writing in ad\'ane<' of such use or disclosure. or (B) such party is legally compelled to
disclose such Conlidenliallnformation.

4.4 Neither 1"1rt)' will issue an)' public announcemcm regarding lhe existence or
content of this Agreement or any project plan without the othcr party's prior writlen approval.
Parties agree that this Agreement ",ill be announced for public comment prior to signing.

5. Limitation ofLjability. In no event shall either party be liable 10 the other for any
incidental. conscqUC1ltial. special. exemplary or Other indi~t damages. or for lost profits. lost
revenues. or loss of business arising out of the subjcct mailer of this AgreemCTIt. regardless of the
cause ofaction. e\'en if the party has been advised oftbe lilt.:elihood of damages.

6. MaN and O!JK:r Designations. NARA agrees that TGN rna)' make reference to NARA
and use any NARA Ir1Ide names. trndcmarks, SCI'\'ie<' marks, seal. logos or other designations in
connection ",ith il!l activities contemplated under this Agreement., provided that TGN obtain
NARA's prior wrillCTI appro\"3.1 foc cach usage. Such appro''<ll ",ill not be unreasonably delayed
or ",ithheld. Absent express wrillCTI authorization, the use of the NARA trade names.
trademarks.. sCl'vice marts. seal. logos or other designations shalloot imply or state that NARA
or any pan thereof. or any NARA official or emplo)'ee. endorses the policies. activities,
products, services or opinions ofTGN or any third pany.

7. Notices. Notices provided under this Agreement will be effective ifdelivered 10 the then
current principal business address of the other party, Thc current addresses arc:

If to TGN:

If to NARA:

360 West 4800 North
Pro\'o. Utah. 84604
AlIn: Quimon AtJdnson

8601 Adelphi Road
Con~e Park, MD 20740-6001
AM: Deputy Archivist. ND

Notices may be gi\'co by mail (effective three business days after mailing) or by
express courier (effective on actual delivery).

8. Term; Termination: Survj\"3.I. This Agreemenl is effective lIS of the Effective Date and
will remain in cffect for a period offi\'e years or one ycar after the completion date of any
I'roject defirted in a Project Plan. whichever is longer, unless terminated sooner by either party
by providing ninely (90) days prior wriucn nOlice. If a ninety day terminalion notice is given by
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NARA for other than cause, the termination will not be effective as to any Project Plan in
process umilthe project dcscribed therein is completed unless completion is prevented by any
requircments of law or any rule or rcgulation of any governmental authority. The provisions of
Sections 1.4,2, 3, 4 and 5 shaH survive termination of this Agreement for any reason.

9. Choice of Law. This Agreement shall be governed by and in accordance with the laws of
the Unitcd States, In the event federal law does not address an issue, the applicable law shall be
Utah law without application ofconllict of laws provisions

10. Relationship of the Parties. This Agreement does not constitute, and is not intended to
give rise to. a partnership or joint venture between the parties, Each party will operate under the
terms of this Agreement as an independent entity and not as an agent for, or an employee of. the
other.

11. Assignment, Neither NARA nor TON may assign any of its rights or obligations under
this Agreement without the prior \\Titten cOllsent of the other party, except that TON may assign
(a) this Agreement or (b) any of its rights and obligations under this Agreement, both without
NARA's consent to any of its Affiliates or to the purchaser of all or substantially all of the assets
to which this Agreement pertains or its stock. through merger, consolidation or otherwise;
provided. however, that if the assignee of this Agreement pursuant to this subsection 11.2(b) is
1I0t an existing affiliatc of TON in the ninety days immediately prior to the transaction resulting
in the assignment hereof. TON shall, within thiny days of such transaction. give notice of such
assignment to NARA, and NARA will have the right. within thiny days of receipt of such notice
from TGN. to provide thin>' days' written notice to TON of termination of this Agreemem,
NARA will not unreasonably tenninate the Agreement, IfNARA does not provide such notice
within such thirty-day period, then this termination right shall expire and be of no further force
or effect. Subject to the foregoing limitation, this Agreement will be binding upon. inure to the
benefit of and be enforceable by the parties and their respective successors and assigns.
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12. Entire Agreement: Modification. This Agreement is Ihe entire agreement of the parties
regarding the subject ntaller set forth herein, provided that nothing in this Agreement I'.'ill limit
any other rights ofTGN 10 access the Archival Materials. The parties agree that any
modifications to this Agrcement will be made only in writing duly executed by the parties hereto.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by
their duly authorized rcpresenlatives, effective as of the Effective Dale.

NATIONAL ARCHIVES AND
RECORDS ADMINISTRATION

Name: Allen Weinstein

Title: Archivist of the Uniled

TGN, INC.

ByJ-AJiL
N,m,--C"'l\ s-'\\.._-"
Title:

Date:

States

~I",I""
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