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I am pleased to present to Congress, the Administration, and the American
people the Final Report of the Nazi War Crimes and Japanese Imperial
Government Records Interagency Working Group (IWG).

The IWG has now successfully completed the work mandated by the Nazi
War Crimes Disclosure Act (P.L. 105-246) and the Japanese Imperial
Government Disclosure Act (P.L. 106-567). Over 8.5 million pages of
records related to Japanese and Nazi war crimes have been identified among
Federal Government records and opened to the public, including certain
types of records never before released, such as CIA operational files. The
groundbreaking release of these records in no way threatens the nation’s
security. Rather, it has enhanced public confidence in government
transparency.,

In order to avoid further delay of the release of this report, members of the
IWG did not seek unanimous agreement on a single “official” version of
their declassification effort. Instead, this report presents the larger issues
that arose while affording participants an opportunity to present personal or
institutional perspectives on issues important to them and to those whom
they represent. These appear in a separate chapter at the end of the report.

It is my sincere hope that this report will produce in Congress, the
Administration, and the public a greater appreciation of the enormous human
and financial resources required to declassify important U.S. Government
records and make them publicly available in a timely manner. Moreover, |
have no doubt that in the years ahead these records—and this report—will
be used to the fullest capacity by researchers throughout the world.

/?//h— LL/HL,;.F“-.H,

ALLEN WEINSTEIN
Archivist of the United States
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Preface

As acting chair of the Nazi War Crimes and Japanese
Imperial Government Records Interagency Working
Group (IWG) for more than five years, and from the
perspective of someone who spent more than 30 years
inside the Federal Government promoting the declas-
sification of records of permanent historical value—
frequently without a positive outcome—I can vouch
that the IWG has been tremendously successful.

The IWG leaves two legacies. First, the IWG
has ensured that the public finally has access to the
entirety of the operational files of the Office of Stra-
tegic Services (OSS), totaling 1.2 million pages; over
114,200 pages of CIA materials; over 435,000 pages
from FBI files; 20,000 pages from Army Counterin-
telligence Corps files; and over 7 million additional
pages of records. Historians, political scientists, jour-
nalists, novelists, students, and other researchers will
use the records the IWG has brought to light for many
decades to come.

As researchers pore over this extraordinary collec-
tion of important and interesting documents, will they
rewrite the history of World War II, the Holocaust, or
the Cold War? Probably not. But as the IWG histo-
rians have already shown in U.S. Intelligence and the
Nazis, the details of major and lesser-known events
will now be far richer, and as nuances of these events
comes to light, historians will reinterpret and revise
our previously accepted narratives.

The IWG’s second legacy may ultimately be more
important than its first: it has demonstrated that disas-
ter does not befall America when intelligence agencies
declassify old intelligence operations records. Before
the Nazi War Crimes Disclosure Act (NWCDA), in-
telligence agencies, supported by the President, the

Congress, and the Federal courts, routinely and con-
sistently exempted files containing intelligence sources
and methods from declassification, regardless of the
age or actual sensitivity of the information.

One of the intelligence methods that remained
protected is the fact that U.S. intelligence agencies
have relationships with the intelligence agencies of
allied or even non-allied nations. That intelligence
agencies may cooperate across national borders is so
obvious and well documented that merely stating it
sounds sophomoric. However, U.S. intelligence agen-
cies have routinely and consistently denied access to
records that disclosed such a relationship, claiming
that revealing such relationships will threaten or dam-
age our ability to cooperate with foreign governments
in the future.

The NWCDA pointedly disavowed such cat-
egorical exemptions, insisting instead that continued
classification is justified only with evidence that the
release of particular information would harm our na-
tional security today. This principle resulted in the
release of a vast quantity of records. For example, for
at least a quarter of a century, the National Archives
and Records Administration (NARA) had sought to
persuade the CIA to declassify and send to NARA
the operational files of the OSS, which has been de-
funct since 1945. Over the years, the CIA delayed
declassifying these records, largely on the grounds that
disclosing these records could harm our intelligence
relationship with foreign governments. The OSS re-
cords indeed reveal the vast interrelationship between
British intelligence and the OSS: they contains tens of
thousands of pages of intelligence first gathered by the
British and shared with us, and the records document



Xii

the disagreements that are inevitable in such a close
relationship. Nevertheless, it is preposterous to sug-
gest that releasing OSS records under the NWCDA is
a threat to our current working relationship with the
United Kingdom. All OSS records could have been
safely released decades ago.!

In this second legacy lies the balance of the IWG’s
work. Having worked in this arena for many years, I
see as clearly as anyone does the significance of the sin-
gle individual to the declassification process. Whether
a request for declassification is answered with a yes or
a no is essentially determined by whoever happens to
make the disclosure or non-disclosure decisions. All
of the laws and orders and regulations, all of the clas-
sification and declassification guides and guidance can
be cited to support either answer this person cares to
give. The individual in charge makes the call based on
his or her experiences, biases, proclivities, knowledge,
or ignorance, and for many years thereafter, all of us
may be stuck with it.

For that reason, I hope that those individuals
who sit in decision-making positions in the CIA, FBI,
NSA, the Departments of State, Defense, Army, Navy,
Air Force, or elsewhere recognize through the example
of the IWG that government secrets, even intelligence
secrets, are finite. To that end, I hope that those in-
dividuals recognize and take credit for the extraordi-
nary contribution both to history and public account-
ability that their agencies have made through their
work with the IWG. They have enhanced the public’s
knowledge without jeopardizing the national security
of the United States or the ability of U.S. agencies to
perform their important functions on behalf of our
national security.

Let me be clear. The declassification lessons
learned during the implementation of the Disclosure
Acts can and should be applied to other intelligence

records of similar age, and may even be applied to
records of somewhat more recent vintage, no matter
how sensitive the information within these records
once was.

Whatever our successes, any enterprise as ambi-
tious and untested as the one undertaken by the IWG
is certain to have its disappointments. Among the
disappointed will be those who had hoped for a vo-
luminous release of U.S. records relating to Japanese
war crimes. My understanding of the depth of feeling
surrounding this issue changed dramatically in 2001,
when I spoke to a meeting of the Global Alliance for
Preserving the History of World War II in Asia. The
Global Alliance is a federation of organizations and
individuals from many different countries who share
a single goal: to tell the world about the horrors that
took place in Asia in conjunction with the occupation
forces of the Japanese Imperial Government. Until my
conversations during that meeting with many com-
mitted individuals from the United States, Canada,
China, Korea, the Philippines, Japan, and elsewhere, I
did not fully appreciate the concern of millions of sur-
vivors and their families, friends, and associates that
this story is virtually untold. Many people around the
world had hoped that the I'WG would unearth records
that would help them document Japanese atrocities.

To these people, I state unequivocally that the
IWG was diligent and thorough in its search for rel-
The IWG

uncovered and released few Asian theatre records be-

evant records about war crimes in Asia.

cause few such U.S. records remained classified. Un-
classified records were not under IWG jurisdiction.
To address any concerns that may arise relating to the
dearth of documents released under the JIGDA, we
refer readers to publications that document the cap-
ture, exploitation, and return of Japanese records from

World War I1.2

1. Although the vast bulk of OSS records had already been released by the CIA to the National Archives, under the Disclosure

Acts, it released 1.2 million pages of its most sensitive records, making virtually all OSS records available for researchers.

2. See, for example, Greg Bradsher, World War II Japanese Records: History of their Capture, Exploitation, and Disposition (forth-

coming).



NARA archivists attest that the real problem
with Japanese documents from World War II is not
that they are few in number, but that they are largely
underused by researchers. To encourage the full re-
view of these records, the IWG published Research-
ing Japanese War Crimes: Introductory Essays® With
this volume, we hope to expose the interested public
to the breadth of previously declassified or unclassi-
fied records within the National Archives that bear on
these subjects and that remain to be fully exploited by
scholars, journalists, and other researchers. Further,
Researching Japanese War Crimes outlines the current
level and nature of English and Japanese language
scholarship that pertains to the subject of Japanese
Imperial Government war crimes. Finally, it discusses
the reasons why the volume and specificity of records
about Asian war crimes is much smaller than records
of Nazi war crimes. The book is accompanied by a
searchable CD-ROM of a 1,700-page finding aid to
these NARA records, as well as a smaller finding aid to
select Japanese War Crimes records. We are confident
that records exist that will present in time a very clear
picture of the scope and horrors of war crimes in Asia
before and during World War II. We very much hope
that Researching Japanese War Crimes will spur the re-

search and scholarship necessary to achieve this end.

*okk

The IWG leaves a vast product and several important
legacies. These came about only because of our ex-
treme good fortune in bringing together the talent,
hard work, and commitment of so many individu-
als, many of whose names are not even specifically
revealed in these pages. Each of those mentioned or
unmentioned was a sine qua non to the accomplish-
ments of the IWG.

First, we must recognize the extraordinary per-
sonal and professional contribution and commitment

of Senator Mike DeWine and Member of Congress

Xiii

“The declassification

lessons learned during the
implementation of the
Disclosure Acts can and should
be applied to other intelligence
records of similar age, and may
even be applied to records of
somewhat more recent vintage,
no matter how sensitive the
information within these records

once was!

Carolyn Maloney. They were our congressional
champions from day one and throughout our entire
existence. They and their most competent and com-
mitted staff members were always there for the IWG.
On behalf of the American people, we thank you.
What can I say about our three public members,
Elizabeth Holtzman, Tom Baer, and Richard Ben-
Veniste? Their commitment, their refusal to relent,
their forthrightness are unlike anything I have ever
experienced elsewhere. I can only hope that in their
continuing pursuits they take a moment to step back
and take pleasure in the fruits of their labor. Unlike
IWG government members, who implemented the
acts as an additional part of their regular duties, the
three public members selflessly devoted hour upon
hour of their lives to understanding the nuances of

3. Edward Drea, et al., Researching Japanese War Crimes: Introductory Essays (Washington, DC: GPO) 2006.
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these particular laws and striving to get each agency to
implement the law fully. They consulted with various
experts to obtain the information necessary to assist
the agencies in implementing the laws, and lobbied
the Hill to extend the life of the IWG so that agencies
had every opportunity to comply with the Disclosure
Acts. Their unwillingness to settle for anything less
than our best effort shows a rare and inspiring leader-
ship, and their tenacity is the reason IWG can claim
its success.

None of the IWG’s accomplishments would have
been realized without the unwavering commitment
within the government itself to a fundamental belief
in the public’s right to know shown by the govern-
ment members of the IWG. This began with the lead-
ership of the IWG’s first chair, Michael Kurtz of the
National Archives and Records Administration. By
the time I came to the IWG, Dr. Kurtz had already
assured through his devotion and hard work that the
IWG would be successful. Dr. Kurtz and then-United
States Archivist John Carlin extended their generos-
ity throughout the life of the IWG. Archivist of the
United States Allen Weinstein stepped in at a critical
time and through his exemplary management ushered
the IWG to its successful conclusion.

NARA’s contributions to the success of the de-
classification effort are too numerous to name in de-
tail. It must suffice to say that NARA devoted an in-
ordinate amount of financial, human, and intellectual
resources to the declassification effort. David Van
Tassel, William Cunliffe, and the other IWG staff at
NARA put their archival, records-management, and
history expertise to work, and the American people
have been vastly better served because of it. Among
their myriad other duties, NARA staff makes the mil-
lions of pages of documents declassified by the IWG
accessible to the public, and their work in this regard
will continue long after other members of the IWG
have turned their attention elsewhere.

The independent historians employed by the
IWG, Richard Breitman, Norman Goda, Timothy
Naftali, Robert Wolfe, and Daqing Yang, became ex
officio members of the IWG, and their contributions

pervade every aspect of our work. Their volume, U.S.
Intelligence and the Nazis, published by the IWG, bril-
liantly exploits and exposes the records declassified
and disclosed in the IWG’s work and adds greatly to
our public exposure.

The IWG’s work and publications benefited im-
measurably from the input of the IWG’s Historical
Advisory Panel, chaired by the extraordinary and ir-
repressible Gerhard Weinberg, Professor Emeritus of
History at the University of North Carolina, Chapel
Hill. The expertise in World War II history of these
historians and authors, their experience with the re-
cords under and related to the IWG’s jurisdiction, and
their understanding of the agencies that hold these re-
cords made them invaluable to the IWG’s declassifica-
tion effort.

Eli M. Rosenbaum and his top aides at the De-
partment of Justice/Ofhice of Special Investigations
also served the IWG far beyond their official responsi-
bilities. OSI contributed resources, information, and
ideas that became essential to agency declassification
efforts.

As competing responsibilities at times over-
whelmed my schedule, IWG Executive Director Larry
Taylor became my alter ego. With so much talent
and commitment invested in the IWG, Larry and 1
were simply the traffic cops. Larry’s intelligence, pa-
tience, cool-headedness, steadfastness, and ability to
work well with all types of personalities served this
role perfectly and speaks volumes about the training
and experience he received during his prior career in
the Foreign Service. I am most indebted to him.

Kris Rusch brilliantly edited and managed the
publication of the two IWG historical volumes and
this report. Her forbearance with the demands of so
many contributors is truly amazing. She was a great
addition to our resources.

Science Applications International Corporation
(SAIC) expertly managed the contract that supported
the historians and numerous other contractors.

Finally, I ask the reader to turn to appendices
1 and 4 for the names of some of the others who
enabled the IWG to successfully implement the



largest congressionally mandated declassification
effort in history. I am immensely proud of the record
we have achieved, and I thank most sincerely those
who worked in the spotlight and those who worked
behind the scenes to make it possible.

Steven Garfinkel
Acting Chair, January 2001-September 2006
Washington, April 2007
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1. Introduction

From the 1960s through the 1990s, the U.S. Govern-
ment declassified the majority of its security-classified
records relating to World War II, providing scholars
and researchers a vast trove of information on the war
and its aftermath. Yet, nearly 60 years after the war,
millions of pages of wartime and postwar records re-
mained classified. Many of these records contained
information related to war crimes and war criminals,
information that had been sought over the years by
Congress, government prosecutors, historians, and
victims of war crimes. In 1998, the Nazi War Crimes
and Japanese Imperial Government Records Inter-
agency Working Group (IWG), at the behest of Con-
gress, launched what became the largest congressio-
nally mandated, single-subject declassification effort
in history. As a result of this landmark effort, over
8.5 million pages of records have been opened to the
public under the Nazi War Crimes Disclosure Act and
the Japanese Imperial Government Disclosure Act.*
While these newly released records do not command
a dramatic revision of the history of World War II and
the postwar period, they do provide important his-
torical detail that will help us to better understand the
Holocaust and other war crimes as well as the U.S.
Government’s involvement with war criminals during
the Cold War.

In October 1998, President Clinton signed into
law the Nazi War Crimes Disclosure Act (NWCDA),
which required the U.S. Government to locate, de-

classify, and release in their entirety, with few excep-

tions, remaining classified records about war crimes
committed by Nazi Germany and its allies. The act
required the President to establish an Interagency
Working Group to oversee its implementation. The
IWG consists of high-level officials of seven key Ex-
ecutive Branch agencies (who designated representa-
tives), and three public members appointed by the
President (see figure 1). The act charged the IWG to
“take such actions as necessary to expedite the release
of such records to the public” and to report the out-
come to Congress. Although the NWCDA covered
records related to all of Germany’s allies, the Japanese
Imperial Government Disclosure Act of 2000 (JIG-
DA) made explicit the Government’s responsibility
to open its remaining classified records on Japanese

Figure 1. IWG Participants

Chair
Allen Weinstein, Archivist of the United States

Public Members
Thomas H. Baer, Los Angeles, New York, 1999-2007
Richard Ben-Veniste, Washington, DC, 1999-2007
Elizabeth Holtzman, New York, 1999-2007

Agency Participants
Stewart Aly, Office of the Secretary of Defense
John Collingwood, Federal Bureau of Investigation
David Holmes, Central Intelligence Agency
William Leary, National Security Council
David Marwell, U.S. Holocaust Memorial Museum
Eli Rosenbaum, Department of Justice, Office of Special Investigations
William Slany, Department of State

4. See appendix 2 for the full text of the NWCDA (PL. 105-246), and appendix 3 for the full text of the JIGDA (PL. 106-

567).
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war crimes. The JIGDA provided for a fourth public
member, who was not appointed.

In January 2004, Congress extended the JIGDA
for one year to provide additional time for the CIA to
comply with the law with respect to both Japanese and
Nazi war crimes records. In February 2005, the Con-
gress again extended the act until 2007 at the urging
of the IWG public members, who viewed the task as
yet unfinished primarily because of the reluctance of
the CIA to release all its records on suspect individuals
used as intelligence assets during the Cold War.

Congressional sponsors of the NWCDA explic-
itly stated their desire to strike a balance among sev-
eral fundamental public interests affected by the law,
including the public’s right to know, an individual’s
right to privacy, and the Government’s responsibility
to protect national security. The members of the IWG
represented this diversity of interests, and naturally,
on occasion, these interests conflicted. For example,
citing the NWCDA’s “presumption that the public
interest ... will be served by the disclosure and release
of the records,” the IWG strove for the release of per-
tinent records that were not demonstrably covered by
national security exemptions.” In some cases, this in-
terpretation of the act conflicted with certain agency
positions, such as when an intelligence agency felt
that declassification would jeopardize its sources and
methods. Similarly, the NWCDA excluded records
pertaining to the investigations and prosecutions of
Nazi criminals by the Department of Justice/Office of
Special Investigations (DOJ/OSI) in order to protect
OSI’s ongoing work. Some IWG members argued
that a rigid application of this provision was unduly
restrictive. These and other challenges faced by the
IWG are discussed in this report.

No agency received appropriated funds to imple-
ment the acts. The DOJ/OSI voluntarily transferred
$400,000 to the National Archives and Records Ad-
ministration (NARA) to assist the IWG with startup

5. PL. 105-246 Sec 3(b)(3)(A), 112 stat 1859.

costs, and later gave an additional $30,000 for other
The IWG received no independent
funding for its work, which was supported by NARA

expenditures.

at the cost of approximately $12 million. IWG public
members were not compensated for their participation.
In all, the IWG estimates that the implementation of
the two Disclosure Acts cost taxpayers $30 million.®

This report details how, despite a lack of funding,
a shortage of personnel, the events of 9/11, and chal-
lenges inherent in the Disclosure Acts themselves, the
efforts of the IWG resulted in a significant achieve-
ment: the declassification and release to the public of
over 8.5 million pages of World War II and postwar
records. Chapter 2 describes the nature of U.S. war
crimes records and explains why there was a call for
further disclosure. Chapter 3 surveys the political
context that supported passage of the acts. Chapter
4 introduces the roles of the IWG, its staff, and its
consultants, and describes the steps the IWG took to
implement the Disclosure Acts. We also cover the
oversight process here. Chapter 5 describes each ma-
jor agency’s course of action in complying with the
statutes, the numbers of pages each declassified, and
the associated costs. In chapter 6, we discuss public
policy issues and offer recommendations to Congtess.
The final chapter presents individual perspectives of
IWG members regarding this unprecedented declas-
sification process.

This report is concerned with the process of
implementing the Disclosure Acts and with the
effectiveness of the acts, including the extent to which
the acts resulted in the release of relevant records, the
extent to which records were not released, and why.
The report does not attempt to assess the historical
value of the documentation covered by the acts;
nor does it describe or present historical analyses or
interpretations of declassified documentation. These
interpretive tasks are appropriately left to historiansand

others with the expertise to study the raw sources made

6. IWG’s costs are discussed in chapter 4. For individual agency costs, see chapter 5.
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available by the Disclosure Acts, a task that was only
begun with respect to the records related to Germany
with the release of several reports by independent
historians employed by the IWG, and by the IWG’s
2004 publication of the book U.S. Intelligence and the
Nazis.” The records related to Japanese war crimes
required a different sort of interpretive task to account
for the relative paucity of records remaining classified
and yet to show that a wealth of documentation exists
relating to the subject. To address these issues, the
IWG published Researching Japanese War Crimes:
Introductory Essays.® 'This book was accompanied by
a CD containing two finding aids to these records:
Japanese War Crimes and Related Topics and Select

Documents on Japanese War Crimes.”

7. Richard Breitman et al., U.S. Intelligence and the Nazis (Washington, DC: National Archives Trust Fund Board for the Nazi
War Crimes and Japanese Imperial Government Records Interagency Working Group, 2004).

8. Edward Drea, et al., Researching Japanese War Crimes: Introductory Essays (Washington, DC: National Archives for the Nazi
War Crimes and Japanese Imperial Government Records Interagency Working Group, 2000).

9. Greg Bradsher, Japanese War Crimes and Related Topics: A Guide to Records in the National Archives (Washington, DC: Na-
tional Archives and Records Administration, 2006), compact disc; and William H. Cunliffe, Select Documents on japanese War
Crimes and Japanese Biological Warfare, 1934-2006 (Washington, DC: National Archives and Records Administration, 2006),

compact disc.






2. The Nature of War Crimes Records

As World War II drew to a close, the United States
Government faced an array of unprecedented global
responsibilities, including replacing the former politi-
cal structures of Germany and Japan and rebuilding
the economies of Europe and Asia while administering
occupied areas and sorting out diplomatic ties with Al-
lies, former enemies, and new adversaries. Amid this
confusion and turmoil, the United States and its Al-
lies sought to identify, apprehend, and prosecute war
criminals. At the same time that the United States
was helping to prosecute war criminals at Nuremberg,
in Tokyo, and elsewhere, U.S. intelligence agencies
protected and employed some Nazis and collaborators
for their purported knowledge of the Soviet Union
and other Communist states. In the name of securing
a staunch ally against Communism in Asia and in re-
turn for information on biological warfare, the United
States was lenient with important Japanese war crimi-
nals. Some features of U.S. relationships with war
criminals during this period have remained murky for
almost 60 years.

The U.S. Government generated enormous quan-
tities of records in its wartime and postwar activities.
Many of these records were never classified or were de-
classified in the decades after the war. Yet millions of
pages of records relevant to war criminals or contain-
ing war crimes information, principally intelligence
records, remained security classified, scattered among
the vast quantities of files stored in the National Ar-

chives and individual Federal agencies.

Previously Available War Crimes Records
The bulk of U.S. Government records directly related

to war crimes are those that were created during the

process of apprehending, investigating, and prosecut-
ing suspected war criminals. The National Archives
houses several major record groups related to the war
crimes prosecutions of Nazis, Japanese, and Axis allies
(see figure 2). The core records alone constitute 7,500
cubic feet of war crimes documentation, or just under
19 million pages. In addition, the National Archives
holds microfilm of captured German records and re-
lated items that amount to 6,000 cubic feet (over 65
million images) of records, which are a primary source
for evidence of war crimes and personnel records of
war criminals. Though these records have long been
open to the public, because of their sheer volume they
have not yet been fully exploited by researchers. The
following sections offer a few examples of the war
crimes-related records that U.S. Government agen-

cies created, collected, and maintained.

Nazi War Crimes Records

In 1943, the Allies established the United Nations
War Crimes Commission (UNWCC) to investi-
gate war crimes committed by the Axis powers and
to advise the Allied governments on the legal pro-
cesses for bringing war criminals to justice. To as-
sist the UNWCC and Allied governments in find-
ing suspected war criminals in Europe, the Supreme
Headquarters Allied Expeditionary Force established
a Central Registry of War Criminals and Security
Suspects (CROWCASS) in the spring of 1945.
CROWCASS collected information on individuals
wanted on war crimes charges, and it published lists
of suspects for use by the UNWCC and Allied coun-
tries. In its three years of operation, CROWCASS

issued or processed over 200,000 reports on suspects
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Figure 2. Major record series of previously opened war-crimes-related documents

Approximate number

Record Approximate of motion pictures,
Group  Record Series Title number of pages photos, and artifacts
153 Records of the War Crimes Branch of the Office of the Judge Advocate General (Army), Re- 2,782,500 799
cords relating to World War Il war crimes
220 Records of the Clemency and Parole Board for War Criminals 42500
242 National Archives Collection of Foreign Records Seized 65,000,000 395,000
260 Records of the U.S. Occupation Headquarters, World War II, Records of OMGUS Organiza- 162,500
tions Concerned with War Crimes Trials 1945-49
238 National Archives Collection of World War Il War Crimes Records, including Records of the 8,745,000 22,378
Office of the United States Commissioner, United Nations War Crimes Commission
331 Records of Allied Operational and Occupation Headquarters, World War Il, Records of the 5,647,500
SCAP Legal Section 1945-52, records of other general and special staff sections, Records of
the SCAP International Prosecution Section
466 Records of the U.S. High Commissioner for Germany, Records of the U.S. Element of the 237,500
Extradition Board 1945-55
549 Records of American participation in war crimes proceedings in Europe, and Records of the 1,017,500
War Crimes Branch, U.S. Army, Europe, 1942-57
Total 83,635,000 418,177

NOTE: A complete list of National Archives record groups that contain previously opened war crimes related documents is found

in appendix 5. The National Archives estimates that it holds 120 million previously declassified pages on the subject.

for use by investigators, and it published voluminous
lists of people sought for crimes against humanity.'

The U.S. Army Counterintelligence Corps
(CIC) bore the greatest responsibility for identifying
and apprehending these suspects in the U.S. occupa-
tion zones. The Army CIC captured some 120,000
Germans listed for automatic arrest, including SS,
Gestapo, and Nazi Party leaders."

Immediately at the end of World War II in Ger-
many, the Allies established the International Mili-

tary Tribunal (IMT) at Nuremberg, which rendered
its judgment on 21 top officials and six organizations
of the Third Reich on October 1, 1946. The United
States later tried 177 major criminals in subsequent
proceedings at Nuremberg. In addition, the four-
power Control Council for Germany authorized each
of the Allied powers to hold trials in its zone of oc-

The United States tried 1,700 German

and other Axis nationals at Dachau for concentration

cupation.

camp crimes, and it extradited numerous suspects to

10. United Nations War Crimes Commission, History of the UNWCC and the Development of the Laws of War (London: His
Majesty’s Stationery Office, 1948), 379. UNWCC records are held by the United Nations in New York and are not subject
to the Disclosure Acts, but Commission records appear throughout U.S. holdings of war crimes and diplomatic records. The
United Nations opened its UNWCC files to researchers in 1987 in the wake of disclosure that one UNWCC file pertained to

former UN Secretary Kurt Waldheim.

11. Tan Sayer and Douglass Botting, Americas Secret Army (London: Grafton Books, 1989), 294.
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other countries to stand trial.'* These proceedings cre-
ated voluminous records.

The Allies were assisted in the prosecution of war
criminals by the availability of a large body of captured
records, which included records of the Nazi party and
the SS."> Most of these records were microfilmed be-
fore the originals were returned to Germany and Italy
in the 1950s and 1960s. The availability of the mi-
crofilm at the National Archives aided the IWG in

developing information on individual war criminals.

Japanese War Crimes Records

As with the Nazi trials, each of the Japanese war
crimes trials occasioned the collection and prepara-
tion of large bodies of records. Prosecutors combed
captured and American records, secured afhidavits
and statements, and produced court submissions and
background materials that resulted in a significant and
voluminous war crimes archive.

The International Military Tribunal for the Far
East (known as the Tokyo War Crimes Tribunal) be-
gan in May 1946. There were 28 Class A defendants
from a cross-section of senior Japanese officials, in-
cluding generals, admirals, career diplomats, and bu-
reaucrats. Most prominent among them were Hideki
Tojo, Prime Minister of Japan through most of the
war, and wartime foreign ministers Koki Hirota (a
former premier), Mamoru Shigemitsu, and Shigenori
Togo. Class A defendants were charged with three

categories of offenses: conspiracy to commit aggres-

sion, aggression, and conventional war crimes. The
prosecution produced more than 400 witnesses, al-
most 800 witness affidavits, and more than 4,000 oth-
er documents.'* Additional tribunals that sat outside
of Tokyo judged over 5,500 individuals in more than
2,200 trials. These Class B and C war criminals were
charged with committing atrocities during battle,
during occupation, or against prisoners of war. Some
of these trials were held in Yokohama and others were
convened throughout the former theater of war."”

General MacArthur’s hastily organized trials
in Manila, the first war crimes trials in the Far East,
found Japanese generals Tomoyuki Yamashita and
Masaharu Homma guilty, and both were executed. In
Shanghai, American tribunals were also held for Japa-
nese soldiers who participated in the trial and execu-
tion of American pilots under the “Enemy Airmen’s
Act,” promulgated by the Japanese after the Doolittle
raid on Japan in April 1942, as well as for personnel
at POW camps in China who abused prisoners. The
U.S. Navy held trials for war crimes committed in
the Pacific. Many of these proceedings involved close
cooperation with British, Australian, and Dutch au-
thorities. Once the trial records had served their ad-
ministrative and legal purposes, they were transferred
to the National Archives.'

The records of other nations” war crimes trials are
not subject to the Disclosure Acts because they were
never in the possession of the U.S. Government. For
instance, the Nationalist Chinese Government’s trials

12. Report of the Deputy Judge Advocate for War Crimes, June 1955—July 1948, National Archives, RG 549, Records of
the U.S. Army Europe, Judge Advocate Division, War Crimes Branch General Administrative Records, 1942-1947, Box 13,

290/59/1713.

13. Consistent with U.S. military usage, the term “captured” includes confiscated, seized, or otherwise acquired records, wheth-

er taken into U.S. custody as a direct result of battle or during peace.
14. Solis, Horwitz, “The Tokyo Trial,” International Conciliation, no. 465 (Nov. 1950): 542.
15. Philip R. Piccigallo, 7he Japanese on Trial: Allied War Crimes Operations in the East, 1945-1951 (Austin: University of Texas

Press, 1979), xiv.

16. These records may be found primarily in Record Group 125, Records of the Office of the Judge Advocate General (Navy);
Record Group 238, National Archives Collection of World War II War Crimes Records; and Record Group 331, Records of
Allied Operational and Occupation Headquarters, World War II.
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of Japanese war criminals held in Nanjing did not re-
sult in American records despite the heinousness and
notoriety of the war crimes committed there by the
Japanese.

In its canvass of records possibly useful for war
crimes information, the IWG looked closely at the
history and disposition of a large body of captured
Japanese records. The IWG was concerned that valu-
able war crimes information may have been lost with
the return of the records to Japan in the late 1950s
and early 1960s.

Many captured Japanese records were used in
court exhibits and otherwise integrated into the war
crimes records in the United States. Army Judge Ad-
vocate General records relating to the Far East trials
consist of more than 400,000 pages. Most of these
records were never security classified, and those that
were had been declassified by 1982. Supreme Com-
mander of the Allied Powers (SCAP) Legal Section
records involving war crimes trials throughout the
Pacific region comprise some 1.5 million pages of
documentation and include many captured Japanese
records. Most of these records were also never secu-
rity classified, and the rest were declassified by 1982.
In addition, the military had collected and shipped
to the United States for intelligence exploitation over
7,000 cubic feet of captured records that eventually
came under the control of the CIA. After the CIA
and other interested agencies finished exploiting these
records, they were returned to Japan beginning in
1958. The return was consistent with international
practice and carried out in the name of normaliza-
tion of diplomatic relations. The IWG staff inquired
closely into the matter to determine whether war
crimes records had indeed been returned. The staff
found no evidence that the records were war-crimes
related; instead, they consisted largely of diplomatic
records from the 1920s and earlier, technical records
related to military matters, and naval oceanographic

records.

17. Edward Drea, et al., 2006.

The National Archives staff produced three doc-
uments concerning declassified Japanese war crimes
documents. The first is a 1,700-page archival guide,
or finding aid, to Japanese World War II war crimes
records in NARA holdings, including newly released
records. The second is a finding aid focused on Japa-
nese biological warfare. The third, Researching Japa-
nese War Crimes: Introductory Essays, is a book under-
taken in response to concern about the alleged loss of
war crimes information and the underuse of available
documentation. It addresses starting points for en-
gaging in war crimes research and also contains the
first full explanation of how captured documents were
thoroughly exploited for military and intelligence uses

as well as their use for war crimes investigations."”

Intelligence Records and Foreign Government
Information

By 1998, when the first Disclosure Act was enacted,
the majority of war crimes records that still remained
classified were related to intelligence. For the most
part, U.S. intelligence agencies did not create records
in order to document war crimes. Though intelligence
records may have been used in war crimes prosecu-
tions, their primary purpose was to help win the war
and, afterward, to fight the Cold War. By 1946, U.S.
intelligence organizations had begun to focus more
on the Soviet Union and other Communist regimes,
in some cases using former Nazis who claimed to be
experts on numerous subjects, none of which were as-
sociated with war criminality. In the years since then,
the CIA and other intelligence agencies have been re-
luctant to release many files from this period for fear
of endangering the sources named in them, compro-
mising methods, or hindering the recruitment of new
sources.

Some still-classified information originated with
foreign governments, who shared it with the United
States. Protective of longstanding cooperative rela-
tionships with British intelligence agencies, U.S. in-
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telligence agencies often automatically retained classi-
fication of information that was received through that
relationship or that revealed information about the
nature of that relationship. In fact, as declassification
efforts proceeded from the end of the war through the
late 1990s, the CIA (successor to the OSS), and to
some extent the Army, automatically withheld from
release, without substantive review, most information
of British origin, and in lesser volume, some informa-
tion of French, Canadian, and other foreign origin.
Until the Disclosure Acts were implemented, there
was not sufficient motivation for these agencies to
engage in substantive declassification review of these
records rather than reflexively closing them under
sources and methods or foreign government informa-
tion restrictions.

Compared with the number of remaining classi-
fied records related to Germany, there were far fewer
still-classified records about Japan for two reasons.
First, the U.S. military—not the OSS—had greater
control of most of the Pacific Theater records and

could release these documents to the public with

more ease than the OSS, which had to consider rela-
tionships with foreign governments and intelligence
agency policies. As a result, most of these Japan-re-
lated records, including wartime intelligence records,
were routinely declassified in the 1970s and 1980s by
the Army, Navy, and other Department of Defense
entities in the course of their regular review programs.
Second, there were few still-classified postwar records
relating to Japanese war criminals because there was
not a continuing hunt for Japanese perpetrators as
there was for Nazis, so the CIC, CIA, and FBI did
not create dossiers on large numbers of Japanese indi-
viduals as possible intelligence assets, suspected spies,
or as prospective immigrants. Therefore, by the time
the IWG began its work, there were relatively few
postwar records related to Japanese war criminals that
remained classified. This leaves aside the cases of for-
mer Japanese war criminals who, after being convicted
and serving their sentences, went on to become high
government officials. Releasing these files was prob-

lematic for the intelligence agencies, but, finally, was a

notable success for the IWG.






3. Background of the Acts

One of the IWG’s aims was to uncover documenta-
tion that would shed light on the extent to which the
U.S. Government had knowingly used and protected
war criminals for intelligence purposes. Increasing
public concern over the U.S. Government’s involve-
ment with WWII Nazi war criminals, combined with
growing interest in several related issues such as looted
assets, ]apanese war crimes, and Nazi war criminals
who had become U.S. citizens, reached critical mass in
the late 1990s, resulting in passage of the Disclosure
Acts. These issues are discussed briefly below.

U.S. Government Use of Axis Criminals and their
Collaborators
In May 1945, the Joint Chiefs of Staff (JCS) issued
a directive to General Dwight Eisenhower, com-
mander of U.S. forces in Europe, to arrest and hold
all war criminals—with some exceptions. The JCS
asked Eisenhower to use his “discretion” to exempt
war criminals who could be used “for intelligence and
other military reasons” (see figure 3).'®

As early as the summer of 1945, U.S. intelli-
gence agencies in occupied Germany and Austria
began using Germans and individuals from other
Axis nations as sources of information. Initially, the

United States employed these individuals, including
former German military and intelligence personnel,
to search for people subject to automatic arrest or to
counter suspected Nazi resistance movements against
the Allied occupation. The Army CIC and the OSS
were both active in these early postwar intelligence
operations.

With tensions mounting between East and West,
each side soon began to use former enemy personnel
to learn more about the other. The U.S. Army, for
example, extensively interrogated German military
personnel who had served on the eastern front. The
Army’s intelligence component, G-2, sought informa-
tion about Soviet military organization, equipment,
tactics, and combat effectiveness. Eventually, the
Army provided financing to General Reinhard Ge-
hlen, the former chief of the Fremde Heere Ost (For-
eign Armies—East), the German Army Staff respon-
sible for intelligence on the USSR during World War
II. To fulfill his responsibilities, Gehlen employed
former German officers and others who had operated
in Eastern Europe to form a large German intelligence

service known as the Gehlen Organization, the pre-

decessor of the Bundesnachrichtendienst (BND), the

Federal (West German) Intelligence Service."

18. Direction to the Commander-in-Chief of the United States Forces of Occupation Regarding the Military Government of

Germany, May 10, 1945, reprinted in United States Department of State, Documents on Germany, Department of State Publica-

tion 9446 (Washington, DC: n.d.), 21.

19. Information on the CIA’s release of files related to members of the Gehlen organization is treated in the CIA section of
chapter 5. See also Timothy J. Naftali, “Reinhard Gehlen and the United States,” U.S. Intelligence and the Nazis (Washington,
DC: National Archives Trust Fund for the Nazi War Crimes and Japanese Imperial Government Records Interagency Working

Group, 2004).
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Figure 3. JCS directives to General Dwight Eisenhower

discretion you may make such exceptions &s you deem

advisable for intelligence or other military resscns.

Source: RG 218, Entry 2, Box 71, Folder “CCS 383.21 Germany (2-22-44) sec. 7,” Direction to the Commander-in-Chief of
the United States Forces of Occupation Regarding the Military Government of Germany, May 10, 1945.
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By the late 1940s, the Army CIC had established
many agent networks within the occupation zones and
extending into Eastern Europe. These networks em-
ployed numerous agents, some of whom had tainted
wartime backgrounds. The Army CIC in Germany,
for example, recruited and sheltered Klaus Barbie,
“The Butcher of Lyon,” an SS officer later convicted
for his role in rounding up Jews in France and for
brutally suppressing the French Resistance. The U.S.
Army smuggled Barbie out of Europe through a “rat-
line” of secret escape routes, enabling him to escape
justice for more than 30 years in his South Ameri-
can hideouts.” As the facts in the Barbie case became
known in the 1980s, the question naturally arose as to
whether the United States gave others the same pro-
tective treatment and whether there was evidence of
such protection in U.S. Government records.

The CIA, created in September 1947, inherited
intelligence operations—which later included the Ge-
hlen Organization—and agents in Europe from the
U.S. Army and the organizations that had succeeded
the OSS after it was disbanded in October 1945. The
demands of American policymakers for intelligence
on the Soviet Union, coupled with a significant ex-
pansion of the CIA’s worldwide missions, led to rapid
acceleration of agent recruitment after 1948. The late
1940s and early 1950s, particularly after the outbreak
of the Korean War, saw a major expansion of CIA in-
telligence projects targeting the Soviet Union. These
projects used a number of people in Europe who had
been Nazis or who had collaborated with them only a
few years earlier.

In the act establishing the CIA, Congress

authorized the Director of Central Intelligence, with

agreement from the Attorney General and the Com-
missioner of Immigration, to allow up to a hundred
people a year to enter the United States if their entry
was determined to be in “the interest of national se-
curity or essential to the furtherance of the national
security mission.”" This so-called Hundred Persons
Act was used primarily to resettle defectors into the
United States to save them from kidnapping or even
murder at the hands of the Soviet intelligence service.
Many of these people could not be admitted through
regular immigration procedures because immigration
quotas were limited or because U.S. immigration laws
prohibited the entry of aliens who were, or had been,
Communist party members or Nazis. However, un-
der the Hundred Persons Act, some people were en-
abled to enter the United States “without regard to
their inadmissibility under immigration or any other
laws or regulations.”

While the OSS and its successors used former
Nazis and their collaborators for intelligence purpos-
es, the War Department began a major effort to bring
German scientists and engineers to the United States.
This effort served two purposes: to obtain the ben-
efits of German scientific research and technological
advances, and to deny those benefits to the Soviets,
who were likewise seeking to procure the services of
German scientists and engineers. In July 1945, the
Joint Chiefs of Staff specifically authorized an effort
to exploit “chosen rare minds whose continuing intel-
lectual productivity we wish to use” under the top-se-
cret project code named Overcast.”? The JCS directed
that up to 350 specialists, mainly from Germany and
Austria, should be brought immediately to the United
States.” The first such specialist arrived in the United

20. See Klaus Barbie and the United States Government: A Report to the Attorney General of the United States (Washington, DC:

GPO, August 1983). Available at www.usdoj.gov/criminal/publicdocs/11-1prior/crm15.pdf.

21. Central Intelligence Agency Act of 1949 Section 8, (63 Stat. 208), June 20, 1949.

22. Memorandum for the Commanding General, Army Ground Forces, 6 July 1945, NA, RG 319, NM-3, Entry 47B, 400.112
(Research) 14 May 1945, Folder-Implem. Gen. Policy, Tab 1 (pages 16-18), Exploitation of German Specialists in Science and

Technology in the United States, n.d., 270/05/04/01, Box 991.

23. Clarence Lasby, Project Paperclip (New York: Atheneum, 1975) 89, citing cable, G-2, War Department to Commanding

General U.S. Forces European Theater, July 25, 1945.
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States in 1945, while the war with Japan was still be-
ing waged.

By 1946, the Pentagon’s Joint Intelligence Objec-
tives Agency (JIOA) had begun pushing for a revised
and larger program of recruiting German and Austri-
an scientists and technicians. The JIOA wanted 1,000
former enemy scientists, and it sought authority to
grant them American citizenship. The JIOA needed
Presidential authority because many of the German
scientists and technicians had been members of Nazi
organizations; missile expert Wernher von Braun, for
instance, had been an SS officer. President Truman
authorized the JIOA’s plan in September 1946, but
insisted that only “nominal participants” in the Nazi
Party, not “active supporters,” be permitted to partici-
pate in the program, which took the code name Project
Paperclip. However, Truman advised that specialists
who were awarded “position or honors” by the Nazi
regime for “scientific or technical ability” should not
be automatically disqualified from the program.?* It
was left to a panel consisting of representatives of the
Departments of Justice and State to rule on each spe-
cialist whom the JIOA wanted to bring to the United
States. In early 1947, this panel began reviewing dos-
siers prepared in Germany by the Office of Military
Government—United States (OMGUS). The dos-
siers were based on Army CIC investigations. If the
candidate had been classified as an actual or potential
threat to the security of the United States, there was
little chance of the specialist’s receiving permission to
immigrate to the United States. Some of the scientists
were identified as such on the basis of Nazi pasts, and
the review panel accordingly rejected the Pentagon’s
request that those individuals be permitted to immi-

grate. Consequently, the JIOA director wired the di-
rector of intelligence at the U.S. European Command
and requested that the Army CIC revise some security
reports so that certain scientists could participate in
Project Paperclip (figure 4).

Between 1945 and 1955, 765 scientists, engi-
neers, and technicians were brought to the United
States under Overcast, Paperclip, and similar pro-
grams. Author Clarence Lasby estimates that up to
80 percent of the immigrant specialists were former
Nazi Party members. By the late-1980s, three of
them had left the country for various reasons relating
to their wartime activities.”” The most well known
of these was Arthur Rudolph. During World War
II, Rudolph served as one of the chief production
engineers for the German V-2 missile project. Ru-
dolph went to work for the War Department, where
he was ultimately placed in charge of building the
Pershing missile. He transferred to NASA after its
creation in 1958, serving as the project director of
the Saturn V rocket program. He left the United
States in 1984 and surrendered his U.S. citizenship
following OSI’s discovery of his role at Mittelwerk,
the underground V-2 missile factory in Nordhau-
sen, where numerous concentration camp inmates

brought in to perform slave labor were worked to

death or killed outright.?®

Searching for Axis Criminals in the United States

While a few war criminals and collaborators entered
the United States with the assistance of the United
States Government, many more are known to have

come to this country without formal intercession.

The Displaced Persons Act of 1948 authorized the im-

24. GPO, “Interim Exploitation of German and Austrian Specialists Under Project Paperclip,” Foreign Relations of the United
States 1946, 5 (1969):690. See also Linda Hunt, Secret Agenda: The United States Government, Nazi Scientists, and Project Paper-

clip, 1945-1990 (New York: St. Martin’s Press, 1991).

25. Lasby, Project Paperclip; Tom Bower, The Paperclip Conspiracy: The Hunt for Nazi Scientists (Boston: Little, Brown, & Co.,

1987); Hunt, Secret Agenda.

26. On conditions at Mittelwerk and Rudolph’s role in slave labor operations, see Michael J. Neufeld, 7he Rocket and the Reich:
Peenemiinde and the Coming of the Ballistic Missile Era (New York: The Free Press, 1995), 184-189, 200-213, 227-229.



Background of the Acts

Figure 4. JIOA memorandum on Project Paperclip, 4 December 1947
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migration of over 400,000 Europeans to the United
States over a four-year period. The law specifically de-
nied eligibility to people who assisted Nazi Germany
in persecuting civilians.” The Army CIC screened all
applicants who wished to come to the United States
under the 1948 Displaced Persons Act and many of
those who later sought entry under the 1953 Refugee
Relief Act. U.S. authorities rejected thousands of visa
applicants for their suspected wartime activities; how-
ever, the Army could not collect sufficient informa-
tion on all applicants because the majority came from
Communist Eastern European countries that were not
cooperating with U.S. authorities. War criminals suc-
ceeded in evading identification by simply not telling
American officials about their activities between 1933
and 1945 or by lying about their pasts and promoting
themselves as “anti-communist.”*

The United States had other programs that ad-
mitted foreigners in the years after 1945. The Lodge
Act of 1950 as amended, for example, authorized the
U.S. Army to recruit 12,000 alien nationals outside the
United States, granting citizenship after five years of
service. The Immigration and Nationality Act (INA)
of 1952 did not explicitly prohibit Nazi war criminals
and collaborators from entering the United States.
Prior to increased congressional concern in the mid-
1970s, the Immigration and Naturalization Service,
which had the responsibility to investigate allegations
about aliens who might be subject to deportation,
pursued few deportation cases against alleged Nazis
and collaborators, only one of whom was successfully

prosecuted to actual deportation.”” One other Nazi

criminal, Hermine Braunsteiner-Ryan, was removed
from the United States in 1973 pursuant to an extra-
dition request from the West German Government,
which sentenced her to life imprisonment for crimes
committed at Majdanek Concentration Camp. Ac-
cording to a 1978 GAO report, INS investigations of
most cases before 1973 “were deficient or perfunctory,”
and in some cases “no investigation was conducted.” *°
Indeed, IWG member and then-Member of Congress
Elizabeth Holtzman recalled her dismay upon review-
ing INS investigation files in 1974: “I opened the first
file.
each claiming that the person had been a Nazi police
officer in Latvia and had killed many Jews. The Im-

It contained information from several sources,

migration Service, in response, merely visited the man
and inquired about his health.”!

In 1978, the Holtzman Amendment to the Im-
migration and Nationality Act declared ineligible for
entry into the United States any alien who “ordered,
incited, assisted, or otherwise participated in the per-
secution of any person because of race, religion, na-
tional origin, or political opinion” between March 23,
1933, and May 8, 1945. A related provision of the
amendment allowed the deportation of perpetrators
already in the country. The Holtzman Amendment
is the direct antecedent of the Disclosure Acts, which
use the same language to define war criminality.

Attention from the public and from Congress re-
sulted in increased INS efforts after 1974. By April
1978, the agency had collected a list of 252 allegations,
and cases pursued before 1973 were re-evaluated and
sometimes reopened. In addition, the Government

27. Alan J. Ryan Jr., Quier Neighbors: Prosecuting Nazi War Criminals in America (New York: Harcourt, Brace, Jovanovich,

1984), 5.

28. Comptroller General of the United States, Nazi and Axis Collaborators Were Used to Further U.S. Anti-Communist Objectives
in Europe—Some Immigrated to the United States, GAO Report GGD-85-66 (Washington, DC: GAO, 1985), 11-12.

29. Ryan, Quiet Neighbors, 42-45.

30. Comptroller General of the United States, Widespread Conspiracy To Obstruct Probes of Alleged Nazi War Criminals Not Sup-
ported By Available Evidence—Controversy May Continue, GAO Report GGD-78-73 (Washington, DC: GAO, 1978).
31. Elizabeth Holtzman with Cynthia L. Cooper, Who Said it Would be Easy? One Woman’s Life in the Political Arena (New York:

Arcade, 1996), 92.
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instituted legal proceedings against 13 people.** The
attention also led to the formation of a Special Litiga-
tion Unit at the INS in 1977. In September 1979,
“Nazi hunting” in the United States was initiated on a
comprehensive basis with the creation of the Office of
Special Investigations within the Criminal Division of
the Department of Justice. OSI’s mission is to iden-
tify, denaturalize, and deport individuals who partici-
pated in Nazi- and other Axis-sponsored acts of per-
secution. To date, OSI has won legal victories against
104 defendants who assisted in Nazi crimes and has
blocked more than 175 suspected Axis criminals from
entering the United States. At this writing, the small
unit has 16 civil prosecutions against Nazi criminals
underway in Federal courts across the country.

OSI has also investigated several allegations that
the United States employed Nazi war criminals as in-
telligence informants. OSI’s 1983 report on its Klaus
Barbie investigation publicly documented the role
played by the Army CIC in Barbie’s evasion of jus-
tice for more than 30 years and prompted the United
States to issue a formal apology to France. A June
1988 OSI report revealed that at least 14 suspected
Nazi war criminals, a number of whom likely were
involved in the murder of Jews in occupied Europe,
had been employed as intelligence informants by the
Army CIC in Austria.”

On May 17, 1982, the Chair of the House Com-
mittee on the Judiciary, following allegations made on
the television program 60 Minutes that Federal agen-
cies made a conscious effort to bring Nazi war crimi-
nals into this country and protect them once they

were admitted, asked the GAO to reopen its 1978 in-

vestigation to determine whether there were any U.S.
Government programs to help Nazi war criminals and
Axis collaborators immigrate to the United States and
conceal their backgrounds. The Committee also asked
the GAO to investigate whether U.S. agencies worked
with and protected Klaus Barbie, in particular.

The GAO informed Congress in June 1985 that
it had found no evidence of any U.S. agency program
designed specifically to help Nazis or Axis collabora-
tors immigrate to the United States. However, it did
identify five Nazis or Axis collaborators with undesir-
able or questionable backgrounds who received some
individual assistance in entering the country. Two of
them, the GAO noted, were subsequently protected
from investigation. Although the GAO did not name
the individuals, they appear to have been Mykola Leb-
ed and Otto von Bolschwing.** The CIA supported
Lebed’s immigration under the Displaced Persons
Act, and the immigration of von Bolschwing under
the regular German quota. Lebed was a Ukrainian
nationalist who collaborated with the Nazis when
convenient. Bolschwing had authored a Nazi policy
document on “the Jewish problem,” had been involved
in the notorious Jewish Affairs Department, and had
been liaison to the Romanian Iron Guard, among his
other anti-Semitic activities. The GAO reported that
it did not find any discrepancies between its investiga-
tion and OSI’s 1983 public report that confirmed that
Klaus Barbie had been employed and protected by the
Army CIC. In addition, the GAO was not certain
“that it obtained all relevant information” from U.S.
intelligence agencies or “identified all Nazi and Axis

collaborators whom U.S. agencies helped immigrate,”

32. GAO, Nazi War Criminals Not Supported by Available Evidence, ii.
33. See http://www.usdoj.gov/criminal/publicdocs/11-1prior/crm22.pdf for the Verbelen report and htep://www.usdoj.gov/

criminal/publicdocs/11-1prior/crm15.pdf for the Barbie report.

34. Bolschwing was successfully prosecuted by OSI and is discussed in Timothy Naftali, “The CIA and Eichmann’s Associates,”
U.S. Intelligence and the Nazis (Washington, DC: National Archives Trust Fund Board for the Nazi War Crimes and Japanese
Imperial Government Records Interagency Working Group, 2004). The IWG received declassified files from the CIA on all 12

of the individuals reported on in the GAO study.
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and it declined to speculate on the actual number
of individuals who were assisted into the country.®
Such uncertainty, engendered by the reluctance of in-
telligence agencies to produce documentary evidence,
strengthened calls for legislation mandating full dis-
closure by the agencies.

Amid this questioning of the U.S. intelligence
relationships with Nazis, the matter of Kurt Wald-
heim (UN Secretary-General 1972-81) arose as the
proximate cause of disclosure legislation. In the
mid-1980s, the World Jewish Congress and the OSI
each investigated Waldheim’s wartime service in the
German Army in the Balkans. These investigations
revealed Waldheim’s association, in some capacity,
with the reprisal killing of hostages, the transporta-
tion of victims to concentration and death camps,
slave labor, and mistreatment and execution of pris-
oners of war in Yugoslavia and Greece.”® Assertions
by Professor Robert E. Herzstein that the CIA had
employed Waldheim after the war as an intelligence
asset or agent led to calls by members of Congress and
other public figures, including Elizabeth Holtzman,
for the CIA to share with Congress or to release to
the public the information that it had collected on
Waldheim.?”” The agency was not forthcoming, and
withheld these records purportedly to protect “foreign
government information” and “sources and methods.”
The agency generally treated Congressional requests
on this matter, as one CIA staff historian phrased it,
with “a cavalier attitude.”® The CIA’s unresponsive-

ness led to suspicion that the agency was covering up

an intelligence relationship with Waldheim or that it
had certain evidence of his war criminality.

In April 1987, acting on OSI’s recommendation,
the Attorney General placed Waldheim’s name on the
border control watch list, permanently barring him
from the United States under the Holtzman Amend-
ment.

The CIA remained uncooperative through the
1980s and most of the 1990s, giving bureaucratic re-
sponses to Congressional requests for documentation,
at one point even telling Congressman Steve Solarz to
file a Freedom of Information Act (FOIA) request to
obtain the information on Waldheim he requested.*

Much of the Waldheim file was released under
the NWCDA in 2001. As it turned out, the CIA
had not done much research on Waldheim’s wartime

activities.

Tracing Stolen Assets
Additional pressure to declassify Nazi-related docu-
ments came from renewed interest in tracing and re-
covering looted assets and obtaining redress from insti-
tutions that had profited from Nazi theft. Research in
Europe by the World Jewish Congress in 1995 resulted
in important discoveries about the holdings of Swiss
banks, which in turn inspired a campaign to learn the
full truth about the disposition of bank accounts, gold,
and other assets of victims of Nazi persecution.

The search for information in U.S. Government
records on looted assets began in March 1996, when

researchers from the World Jewish Congress visited

35. GAO, Nazis and Axis Collaborators Were Used to Further U.S. Anti-Communist Objectives.
36. Neal M. Sher, In the Matter of Kurt Waldheim, (Washington, DC: Office of Special Investigations, Criminal Division,

1987), 5.

37. Robert E. Herzstein, Waldheim: The Missing Years (London: Grafton, 1988). See also Robert E. Herzstein, testimony before

the Subcommittee on Government Management, Information, and Technology of the U.S. House of Representatives, July 14,

1998; and Elizabeth Holtzman, testimony before the Subcommittee on Government Management, Information, and Technol-

ogy of the U.S. House of Representatives, July 14, 1998. Transcripts of both are available at http://www.fas.org/sgp/congress/

hr071498/index.html.

38. Kevin C. Ruffner, “Kurt Waldheim and the Central Intelligence Agency,” 52.
39. Ruffner, “Kurt Waldheim and the Central Intelligence Agency,” 56.
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the National Archives to search for records regard-
ing World War II-era dormant Swiss bank accounts
belonging to Jews. Their research expanded into is-
sues surrounding looted gold, art, and other stolen
assets. By midsummer 1996, there were scores of
researchers looking into “Nazi Gold” records at the
National Archives, as well as at other archives around
the world.®

Citing a desire to “bring whatever measure of jus-
tice might be possible to Holocaust survivors, their
families, and the heirs of those who have perished,” in
the fall of 1996, President Clinton asked then-Under
Secretary of Commerce Stuart E. Eizenstat, who also
served as Special Envoy of the Department of State on
Property Restitution in Central and Eastern Europe,
to chair an interagency group charged with preparing
a report that would fully describe efforts to recover
and restore gold the Nazis had taken from the central
banks of occupied Europe, as well as gold and other
assets stolen from individuals.*!

The Eizenstat group eventually issued two re-
ports.* Recognizing that “the U.S. Government had
in its possession a tremendous amount of information
bearing on looted assets, including the emotionally
charged but little understood issue of ‘Nazi Gold,”
the reports were based primarily on the records of the
State Department, the Treasury, the Army, and the
OSS, agencies involved with assets questions during

the war and postwar period. The reports presented
the first proof, discovered by OSI historians working
with National Archives personnel, that gold stolen
from Nazi victims had been transferred during the
war by the German Reichsbank to the Swiss Nation-
al Bank, and that other victim-origin gold had been
transferred by the United States from the Reichsbank
into the gold stocks of the Tripartite Gold Commis-
sion (TGC). As a result of this evidence, millions of
dollars worth of TGC gold was sold, and the proceeds
from the sale were used to benefit victims of Nazi per-
secution.

In June 1998, lingering questions about Holo-
caust-era assets that may have come under the con-
trol of the United States Government led Congtess to
create a Presidential Advisory Commission on Holo-
caust Assets in the United States. The IWG worked
closely with the Assets Commission. The Commis-
sion issued a report in December 2000, finding that,
although the U.S. Government’s effort to restore as-
sets to rightful owners was “exemplary,” it nonethe-
less fell short.?

The documentary evidence about looted assets in-
creased the expectation that classified government re-
cords would hold answers to many lingering questions
beyond those specifically regarding assets, including
questions about war criminals and U.S. Government
relationships with them.
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Japan Under Scrutiny

Public interest in Japanese war crimes arose intermit-
tently in the postwar period as the stories of victims
received public notice as a result of historical and
popular studies and media attention. Books such as
the late Sheldon Harris’ 1994 Factories of Death: Japa-
nese Biological Warfare 1932-1945 and the American
Cover-up and the late Iris Chang’s 1997 best seller, 7he
Rape of Nanking, helped give the subject visibility.*
The earliest groups to receive attention were American
POWs and civilian internees who made claims under
the War Claims Act after its passage in 1948. How-
ever, mistreated POWs, sex slaves (the so-called “com-
fort women”), civilian internees, and forced laborers
remained dissatisfied with the extent of compensa-
tion—if any—for their suffering. Even more of an
irritant to these groups, however, has been the failure
of the Japanese Government to apologize fully for its
wartime behavior with regard to acts of cruelty such as
harsh forced labor, conditions aboard the POW trans-
ports known as “hell ships,” and the criminal brutality
of the Bataan Death March. Victims have repeatedly
called for redress, citing as precedent settlements in
the late 1990s between victims of Nazi looting and the
German Government and Swiss banks.

In the 1990s, no fewer than 16 measures deal-
ing with Japanese war crimes were introduced in the
Congress in attempts to secure some sort of redress
for victims.” For instance, in 1997 a joint resolution
was introduced in Congress that expressed a number
of groups’ frustration with the stance of the United
States and Japanese governments with respect to

Japanese accountability for war crimes committed by

Imperial Japan. House Concurrent Resolution 126
sought to express the sense of Congress concerning
war crimes committed by the Japanese military dur-
ing World War II. After listing particular offenses,
characterized as “atrocious crimes against humanity,”

the resolution called on Japan to

(1) formally issue a clear and unambiguous apol-
ogy for the atrocious war crimes committed by
the Japanese military during World War II; and
(2) immediately pay reparations to the victims of
those crimes, including United States military and
civilian prisoners of war, people of Guam who
were subjected to violence and imprisonment,
survivors of the “Rape of Nanjing” from Decem-
ber, 1937, until February, 1938, and the women
who were forced into sexual slavery and known by

the Japanese military as “comfort women.”%

Although not passed, the resolution recognized
the longstanding frustration of victims and registered
dissatisfaction with the Governments position that
American lawsuits against Japan and Japanese compa-
nies over war crimes were precluded by the 1951 Peace
Treaty between the United States and Japan, despite side
agreements providing Americans with treatment com-
parable to that of compensated victims in other coun-
tries. The movement to call Japan to account stemmed
in part from dissatisfaction with perceived postwar le-
niency toward Japan and Japanese war criminals, a le-
niency that was part of the effort to get that country
firmly in the American camp during the Cold War.

By February 2000, more than a dozen class-

44. Sheldon H. Harris, Factories of Death: Japanese Secret Biological Warfare, 1932-45, and the American Coverup, Rev. ed. (New
York: Routledge, 2002); Iris Chang, The Rape of Nanking: The Forgotten Holocaust of World War II (New York: Basic Books,
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action lawsuits had been filed in the United States
against Japanese corporations by former Allied
prisoners of war, civilian internees, and Asian
Additional suits were filed and in

preparation for Japanese courts seeking redress for

slave laborers.

“comfort women,” slave laborers, and other victims of
Japanese crimes, all of whom demanded a Japanese
apology and compensation from Japanese courts. The
Simon Wiesenthal Center lobbied Attorney General
Janet Reno and the Pentagon for the release of U.S.
documents concerning amnesties granted to Japanese
war criminals, including amnesties granted to
supervisors of Japan’s biological and chemical warfare
program in exchange for the data obtained from
experiments conducted on humans in the infamous
Unit 731, Japan’s biological warfare unit.

Passage of the Statutes

In 1992, with the unresponsiveness of the CIA over
the Waldheim affair in the background, former Con-
gresswoman and U.S. Senate candidate Elizabeth
Holtzman wrote to the Director of Central Intelli-
gence requesting the release of files on Nazi war crimi-
nals, charging that “[i]n the process of employing these
people and bringing them to safe haven in the United
States and elsewhere, laws were broken, lies were told,
and the President, Congress, other government agen-
cies and the public were deceived. But we still dont
know the whole story.” In response, the Acting DCI,
Adm. William O. Studeman, made a commitment to
Holtzman that the files would be reviewed and trans-

ferred to the National Archives.”” The promise was
not fulfilled.®

A year and a half later, A.M. Rosenthal, citing
the Waldheim case, and aware of the CIA’s nonre-
sponsiveness, editorialized in the New York Times that
it was time for the Congress to pass legislation “pre-
venting government agencies from denying informa-
tion about World War II war crimes.” Taking up the
cause of full disclosure, and asserting that “the CIA
withheld critical information about Kurt Waldheim’s
Nazi past,” Representative Carolyn Maloney (D-NY)
introduced “The War Crimes Disclosure Act” in Au-
gust 1994. The bill expressed the sense of Congress
that “United States Government agencies in posses-
sion of records about individuals who are alleged to
have committed Nazi war crimes should make these
records public.” The CIA opposed the measure on
grounds that it would compromise CIA officers and
the protection of sources and methods.” Although
the Congress took no final action that year, Ms. Ma-
loney reintroduced the bill in March 1995 with nu-
merous sponsors and greater attention by the media,
principally the New York Times. ' The act passed in
September 1996, with Maloney noting that while
many nations were making their Nazi war criminal
files public, some U.S. agencies had “routinely denied
Freedom of Information Act requests for information
about individuals who committed Nazi war crimes,”
and that the disclosure of such records posed no threat
to U.S. national interests.”” The Senate concurred and
President Clinton signed the act into law on October
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19, 1996. However, advocates of greater openness
recognized that it would take more than urging by
Congress for agencies to reverse longstanding policies
of protecting intelligence records.

In November 1997, Senator Mike DeWine (R-
Ohio) introduced the Nazi War Crimes Disclosure
Act (S. 1379), a bill based on the language and pre-
sumptions of the earlier act but providing additional
direction to the Executive Branch and an Interagency
Working Group as a mechanism for implementation.
The Senate adopted the bill in June 1998. At that
time, Senator DeWine noted that “this pro-active
search is necessary because a full government search
and inventory has never been completed.” He contin-
ued, “[W]hat we are trying to do with this bill is strike
a clear balance among our government’s legitimate na-
tional security interests, the legitimate privacy inter-
ests of individuals, and the people’s desire to know the
truth about Nazi atrocities.” Senator Daniel Patrick

Moynihan (D-NY) added,

Researchers secking information on Nazi war
criminals and the assets of their victims will have
unprecedented access to relevant materials in the
possession of the United States Government,
which until now have remained classified. It is
my view that these documents have been held for
far too long. Well beyond the time when their
disclosure might have posed a threat to national

security—if indeed such disclosure ever did.”?

In June 1998, Representative Maloney intro-
duced The Nazi War Crimes Disclosure Act in the
House where it was passed in August 1998. President
Clinton signed the act into law on October 8.

The inclusion of Japanese war crimes records
under this act was confirmed formally on several oc-
casions. Section 3(a)(1)(D) of the act covers records

relating to “any government which was an ally of the
Nazi Government of Germany.” After deliberating
over the intent of the act, the IWG concluded that
the inescapable meaning of the act’s language encom-
passed not only war crimes records relating to Nazi
Germany and its European allies, but also to Japan.
Further, in hearings before the Senate Select Commit-
tee on Intelligence on September 16, 1999, and the
House Subcommittee on Government Management,
Information and Technology on June 27, 2000, the
principal House and Senate sponsors of the legislation
supported the inclusion of Japanese-related records.
Finally, the inclusion of Japanese-related records with-
in the ambit of the Nazi War Crimes Disclosure Act
was confirmed by the Executive Branch in the Decem-
ber 2000 tasking memorandum to major Executive
Branch agencies from Samuel Berger, the Assistant to
the President for National Security Affairs.>*

Pressure for an act specifically directed at Japa-
nese war crimes nonetheless gained momentum. In
December 2000, as part of the Intelligence Autho-
rization Act, Congress passed the Japanese Imperial
Government Disclosure Act to make explicit the re-
quirement to include Japanese war crimes among the
records to be identified and declassified.

This act specifically added declassification and re-
lease of records related to Japanese war crimes before
and during World War II to the IWG’s responsibilities.
Upon its passage, the act required some clarification be-
cause the title and definitions in the act could have been
construed to mean that the object of the legislation was
the release of records in the possession of the Japanese
government. In December 2000, in a colloquy on the
floor of the Senate held to explain the terms of the act,
the act’s principal sponsor, Senator Dianne Feinstein
(D-CA), clearly defined that the records covered by the
act were records in U.S. Government possession.

Upon signing the Intelligence Authorization Act,

53. Nazi War Crimes Disclosure Act, Congressional Record, 105th Congress, 2d session, (June 19, 1998) S6727.

54. See Berger Memorandum, “Phase Two Implementation of the Nazi War Crimes Disclosure Act: Identification and Disclo-

sure of Japanese War Crimes Records” in appendix 6.
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on December 27, 2000, President Clinton provided
his understanding that Japanese war crimes-related re-
cords already being processed for disclosure under the
Nazi War Crimes Disclosure Act would continue to
be processed under that act:

Title VIII of the Act sets forth requirements gov-
erning the declassification and disclosure of Japa-
nese Imperial Army records, as defined by the Act.
The Executive Branch has previously been declas-
sifying United States Government records related
to Japanese war crimes under the provisions of the
Nazi War Crimes Disclosure Act, Public Law 105-
246; consequently, I understand that title VIII
does not apply to records undergoing declassifica-

tion pursuant to the Nazi War Crimes Disclosure
Act.”

Because of the paucity of remaining classified
Japanese war crimes records and the fact that Japanese
war crimes-related classified records were already be-
ing processed under the NWCDA, the IWG recog-
nized no difference in the treatment of records under
the combined acts.

In January 2004, Congress extended the Japanese
Imperial Government Disclosure Act for one year,
until March 2005, and again in February 2005 un-
til March 2007. Both extensions were urged by the
IWG public members, who determined that the CIA
needed additional time to comply with the law with
respect to both Japanese and Nazi war crimes records.
The JIGDA was extended, rather than the NWCDA,
because the Nazi War Crimes Act had expired in 2002
and all subsequent search and declassification activi-
ties, for both the Pacific and European Theaters, were
being carried out under the JIGDA.

55. Signing statement on H.R. 5630. the “Intelligence Authorization Act for Fiscal Year 2001, Statement by the President,” the

White House, Office of the Press Secretary, December 27, 2000.






4, Overview of the IWG and its Functions

From January 1999 to March 2007, the full IWG met
38 times. An informal subcommittee (discussed be-
low) met many more times to deal with implementa-
tion issues in detail.

The IWG kept the public informed of its prog-
ress in a number of ways. First, IWG meetings were
open to the public, except for the portions in which
classified information was discussed. In addition, the
IWG held open forums in New York, Los Angeles,
and Cleveland to report progress to the public and to
solicit information to assist in the search for records.
The IWG also periodically published a newsletter,
Disclosure. The IWG released to Congress its interim
report on the Nazi War Crimes Disclosure Act in Oc-
tober 1999, and its interim report on the Japanese Im-
perial Government Disclosure Act in March 2002. It
issued press releases and responded to media inquiries.
Further, the IWG held public openings of particularly
significant collections of material. For instance, the
IWG held media briefings on four occasions on the
opening of CIA name files and significant FBI files.
The IWG’s Web site, maintained by the National Ar-
chives, carries an abundance of information about the
IWG’s work, including copies of Disclosure, meeting
minutes, IWG’s guidance to agencies, press releases,
and news updates. Most important, the Web site in-
cludes lists of newly declassified files, which provide re-
searchers immediate notice of availability.’® Finally, as

an important contribution to scholarship as well as an

56. www.archives.gov/iwg/.

illustration of how the newly opened documentation
can contribute to understanding our national past,
the IWG published U.S. Intelligence and the Nazis, a
volume of independent historical studies by IWG his-
torians; Researching Japanese War Crimes: Introductory
Essays, a set of descriptive essays about Japanese war
crimes records and approaches to using them; and two
electronic finding aids.

IWG Personnel
While agency members of the IWG were primarily

concerned with locating and declassifiying records in
possession of their agencies, general oversight responsi-
bilities were handled by an IWG subcommittee consist-
ing of the IWG Acting Chair, its public members, the
executive director, the staff director, the OSI director,
IWG auditors, NARA archivists, [IWG historians, and
various advisors, depending on the topic at hand. The
subcommittee met repeatedly to review agency compli-
ance with the Disclosure Acts and to troubleshoot vari-
ous declassification issues, including helping agencies
locate potential documents, suggesting improvements
in agency search strategies, providing guidance and pa-
rameters for agency searches, and encouraging agencies
to declassify as much material as possible, thereby com-
plying fully with the laws. The Acting Chair, assisted
by the IWG Staff Director and IWG Executive Direc-
tor, also managed IWG consultants.
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Staff

National Archives and Records Administration archi-
vists supervised and conducted the daily work of the
IWG, acting as principal liaisons with the agencies,
providing guidance and expertise in records and ar-
chives management, maintaining records of agency
compliance, reviewing certain records for declassifica-
tion, preparing declassified materials for public access,
providing research assistance to the historians, devel-
oping finding aids for the newly declassified material,
and providing reference service to researchers and the
media. NARA also provided and funded all admin-
istrative services necessary to support the operations
of the IWG, including budgetary, financial, and con-
tracting services; travel and other logistical arrange-

ments for the IWG and the Historical Advisory Panel;

and secretarial and computer services.”’

Historians

Early in the project, the IWG recognized a need for
historical expertise to assist in the search for relevant
classified records, place them in historical context,
and determine their historical value. These tasks were
undertaken by independent historians, who worked
closely with IWG staff archivists.

Initially, the historians worked with the IWG
staff to guide the agencies in their preliminary records
searches. 'The historians contributed key words for
electronic searches, provided leads to records based
on their experience with similar agency records, and
posed questions (such as, “What did the U.S. Govern-
ment know about the Holocaust as it was being perpe-
trated?”), which helped to hone search strategies. The
historians helped the IWG demonstrate to agencies
the relevance of certain documents, enabling their re-
lease under the acts. As newly released records sug-
gested the presence of records still undiscovered, the
historians questioned the agencies regarding the exis-
tence of additional records, which led to the declassifi-
cation and opening of other important materials. The

57. See appendix 1 for a list of IWG staff and consultants.

historians’ second and more publicly visible task was
to illustrate to the Congress and the public how newly
declassified documents expand and refine the existing
body knowledge about war crimes and war criminals.
This task was embodied in the historical and archival
works mentioned above.

The Historical Advisory Panel

To garner broader historical advice about its policies
and search strategies, the IWG enlisted the aid of dis-
tinguished scholars in the field. This unpaid Histori-
cal Advisory Panel (HAP) recommended measures to
improve the effectiveness of the IWG and the federal
agencies in implementing the Disclosure Acts. The
panel, chaired by Professor Gerhard L. Weinberg,
met several times each year to formulate advice to the
IWG based on collective experience in historical re-
search and analysis. The HAP also reviewed and of-
fered valuable advice on this report and on the IWG’s
two books on the declassified records.

IWG Audit Team

To ensure that the agencies complied with the search
and declassification requirements, the IWG con-
tracted for the services of two principal auditors, who
possessed substantial declassification and legal experi-
ence, as well as experience in the intelligence commu-
nity and with intelligence records. The auditors were
cleared at the Top Secret SCI level. As described in
more detail below, the auditors pushed for consistency
and strove to assure that agencies practiced maximum
disclosure. In addition, they ensured the process as
a whole was conducted in a lawful and transparent

manner.

Statutory Functions of the ING

The Disclosure Acts required the IWG to locate clas-
sified Nazi and Japanese war criminal and war-crimes
related records held by the United States, recommend
the declassification of these records, and make them
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available to the public (with specific exceptions). The
following sections detail the IWG’s approach to im-
plementing the acts (illustrated by figure 3).8

Locating Records

On February 22, 1999, Samuel Berger, Assistant to
the President for National Security Affairs, directed
agencies to begin implementing the Nazi War Crimes
Disclosure Act.”® He ordered agencies to undertake
a preliminary survey of their records, directing them
to “take an expansive view of the act in making this
survey and in subsequent identification of records and
declassification review.” He attached to his memo-
randum the IWG’s initial guidance to the agencies,
clarifying the types and topics of records considered
relevant and reiterating the open spirit of the law. “To
the extent permitted by law,” he stated, “such guid-
ance should be considered authoritative.” He issued a
similar directive on December 5, 2000, to initiate the

search for Japanese war crimes related records.®

IWG Guidance on Preliminary Surveys

The IWG directed agencies to include in their pre-
liminary surveys any records that were /ikely to con-
tain information on war crimes, war criminals, acts of
persecution, and looting of assets. Although the Nazi
War Crimes Disclosure Act targeted records of crimes
committed 1933-45 in particular geographic loca-
tions, relevant records could be dated up to the pres-
ent, and they could be located among Government
records relating to any country in the world.

In his December 5, 2000, memorandum, Berger
directed agencies to locate records held by the U.S.
Government relating to war crimes committed by
agents of the Government of Japan during the period
1931-45, although the records themselves could have
been created later. The IWG advised agencies to give

particular attention to locating any records related to
topics of great interest to the public and to historians,

particularly materials related to

* Japanese treatment of prisoners of war and ci-
vilian internees, including any materials related
to forced or slave labor;

* persecution of and atrocities against civilian
populations;

* development and use of chemical and bio-
logical warfare agents, especially the work of
General Ishii, medical experimentation on
humans, and Unit 731;

* the so-called “comfort women” program—the
Japanese systematic enslavement of women of
subject populations for sexual purposes; and

* the U.S. Government decision after the war
not to prosecute the Emperor and certain war
criminals.

The IWG enjoined agencies to conduct their sur-
veys with the intention of discovering and eventually
declassifying as many documents as possible, not merely
those that were indisputably required by a narrow in-

terpretation of the law.

Search Tools

To help agencies fulfill their responsibility to declas-
sify war crimes records, the IWG first had to help the
agencies find relevant records among the millions of
records relating to all other aspects of World War II
and the immediate postwar period. Conducting a
successful preliminary survey was an enormous chal-
lenge to agencies for several reasons. The primary
reason was that agencies simply did not file or main-
tain their records according to categories that were
obviously meaningful to the Disclosure Acts. Most

58. Chapter 5 provides details of each agency’s implementation process.

59. These agencies were the departments of Commerce, Defense, Energy, Justice, State, Treasury, CIA, FBI, NARA, FRB,

NASA, and USIA.
60. The Berger directives are found in appendix 6.
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agencies filed records by names of individuals or pro-
grams. These names could be searched, but which of
these millions of names might be relevant? Agency
personnel were not expected to be experts on World
War II.  Agency files also varied by medium. Some
agencies began keeping at least part of their files in
electronic form as early as the 1970s. Others kept re-
cords in paper or microform, but indexed them elec-
tronically. In many cases, a full text search of some
files was possible, while in others only indices could
be searched by key words. All agencies also main-
tained paper files. In some cases, paper files had been
copied to microfilm and the originals destroyed. At
most agencies, the sheer volume of files that needed
to be searched for possible declassification presented
no small challenge. The IWG therefore took an ac-
tive role in helping agencies search their records, de-
veloping a variety of search tools to enhance agency

surveys, including:

* initial and supplemental guidance to agencies
for implementing the acts;

* aso-called “60,000 Names List,” actually a
database developed by OSI that contains the
names of SS officers, individuals charged by
the UN War Crimes Commission, individu-
als convicted of Nazi war crimes, individuals
extradited by the U.S. military government
to stand trial for Nazi crimes, and individuals
generally regarded by historians as having been
major perpetrators of Nazi crimes;

* alist of terms, code names, operations, and
other terminology compiled by the IWG staff
and supplemented by OSI, the historians and
the HAP;

* a 66-page key-word list of approximately
2,000 subjects, organizations, and individuals
associated with war crimes in East Asia and the
Pacific;

e leads for information that IWG historians, the
HAP, and staff suggested would likely be found
in agency files; and

* additional lists of names and topics provided

by IWG members, historians, the HAD, and
National Archives staff as related subjects

emerged from the records.

The IWG frequently consulted with historians
and, based on recommendations from the scholars,
frequently sent agencies updated lists of operational
terms, biographical details, and other very specific in-
formation to assist their key-word searches.

Offering search strategies and guidance to agen-
cies was very important because the personnel actu-
ally searching agency records were unlikely to have
the subject-matter expertise necessary to conduct a
thorough search. Name lists were the IWG’s most
straightforward search tool, so most agencies seized on
the name search as their primary—sometimes only—
approach. As a result, agencies found predominately
case files and dossiers, to the possible neglect of policy
files and other files that were not organized by name.
The IWG strove throughout to supplement lists and
encourage wider searches, but for all agencies except
the National Archives and the State Department, the
name search remained the basic approach.

Most agencies were fully engaged in searching
for Nazi war crimes materials when the directive to
begin the Japan-related search was issued before the
passage of the Japanese Imperial Government Disclo-
sure Act. Every agency except the National Archives
chose to conclude its Nazi search before beginning a

new search for relevant Japanese materials.

Preliminary Survey Results

Preliminary surveys were substantially completed by
July 30, 1999, for the Nazi-related records and by Jan-
uary 27, 2002, for the Japan-related records. Agen-
cies had submitted status reports and implementation
plans to the IWG, which described and quantified
their efforts and results to that point and set forth a
schedule for complying with the law.

Agency surveys identified more than 620 million
pages that contained material potentially relevant to the
acts. These pages were then surveyed in more depth
to identify records that were actually responsive to the
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acts and in fact subject to declassification review.

As expected, searches for classified Japanese ma-
terials did not produce a large quantity of documents.
These searches appeared to be as rigorous as those for
Nazi-related material, but there was much less remain-

ing classified material related to Japan.

Reviewing Records for Relevance

After preliminary surveys located bodies of records
likely to contain Nazi and Japanese war criminal doc-
uments, agencies examined them to determine which
files or documents from among the larger bodies of
material were relevant to the acts and therefore sub-
ject to declassification review. The IWG recommend-
ed that all records identified as potentially relating to
Nazi and Japanese war crimes be reviewed for declas-
sification, no matter what the subject or circumstance
of their creation.®’ While the IWG unanimously
agreed in principle to a broad interpretation of the
acts, in practice, certain member agencies disagreed,
sometimes adamantly, about which documents were

in fact relevant.

Which Files are Relevant?

Disagreement arose over interpretation of section
3(a)(1) of the NWCDA, which identified as relevant
those records that “pertain to any person with respect
to whom the United States Government, in its sole
discretion, has grounds to believe ordered, incited, as-
sisted, or otherwise participated in the persecution of
any person because of race, religion, national origin,
or political opinion ...”

The IWG sought the disclosure of @// records re-
lated to Nazi war crimes or criminals, even later re-
cords of suspected criminals, asserting that only this
broader understanding fulfilled the spirit of the law
and served the purpose of full disclosure in the his-

61. Agency-specific guidance is described in chapter 5.
62. See appendix 7 for the 26 July 2001 memorandum.

torical and archival context. In a paper dated July 26,
2001, the IWG emphasized that “reviewers making
decisions regarding relevancy of materials are remind-
ed that files are relevant if they shed light on any Nazi/
Japanese war crime or persecution even though the file
in question, whether for an individual, organization,
or operation, does not contain direct evidence of or
information about specific war crimes.”®

Generally, disagreements over relevance revolved
around questions of whether any record that related
to an individual of interest was relevant, even if the re-
cord itself had no relation to war crimes. Especially at
issue were documents related to the activities during
the 1950s and 1960s, and even later, of individuals
guilty of or suspected of war crimes. For example, the
question was pertinent to records of former SS mem-
bers, untried for war crimes, who later worked for the
Gehlen Organization in support of U.S. intelligence
operations. It was also pertinent to the relevance of
Cold War era intelligence records about Japanese war
criminals who, having served their sentences, became

officials of the Japanese Government.*

Consistency

Differing definitions of relevance produced some incon-
sistent results among agencies, or even within a single
agency. For example, the Army and the FBI interpret-
ed the laws broadly, agreeing that files produced from
searches using the 60,000 Names List and other IWG-
provided search terms were presumptively relevant. In
contrast, for the first six years of the project, CIA con-
sidered a postwar file on an individual to be relevant
only if (1) the subject was a convicted war criminal, (2)
the individual’s file contained information on specific
war crimes, or (3) there was sufficient information in-
dicating there were grounds to believe that the subject

was involved in war crimes or acts of persecution.®*

63. Instances of these challenges are reported in the individual agency accounts in chapter 5.

64. The CIA’s review of OSS files was an exception in that the CIA opted for wholesale release of these records.
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Dissatisfaction with the CIA’s interpretation of
the law, particularly on the part of the public mem-
bers, led to two extensions of the acts. In 2004, the
acts were extended for one year, and 2005, the acts
were extended again for two years. The IWG pub-
lic members felt, and interested members of Congress
agreed, that the CIA needed to broaden its definition of
what was relevant under the act to be compatible with
the intent of Congress. In February 2005, the CIA
agreed to re-review previously withheld information
and to make additional searches under a broadened
definition of relevance. This new approach produced
a quantity of additional material, including informa-
tion previously redacted (see figure 6). The Agency’s
renewed effort was groundbreaking in the nature of
material it produced, as described in the CIA section
chapter 5.

Agencies using a broad standard of relevance also
helped to preserve the integrity of declassified files
because a greater number of documents in each file
could be declassified and kept together. On the other
hand, a broad interpretation of the law increased an
agency’s workload and costs. After the attacks of Sep-
tember 11, 2001, law enforcement, intelligence, for-
eign affairs, and military agencies shifted resources to
the war on terrorism and away from implementation
of the Disclosure Acts.

From the universe of 620 million pages, agencies
identified a total of 113 million pages that merited
screening for possible relevance. From these, more
than 8.5 million pages were identified as containing
relevant material and warranting declassification re-
view under the acts. A very large majority was re-
lated to Nazi war crimes or war crimes in Europe; only
142,000 pages were related to Japanese war crimes.

The process of identifying relevant documents
was entirely separate from the process of reviewing
documents for declassification. As discussed below,
documents identified as relevant may nonetheless

be withheld for reasons of national security at a later

stage, or they may be declassified yet be exempt or
excluded from release under the provisions of the Dis-

closure Acts.

Declassifying Relevant Records

The IWG consistently maintained that there were no
sufficient @ priori reasons for continuing security clas-
sification of relevant records; that is, there were no gypes
of records that could be withheld automatically, and
any relevant record must undergo a thorough declas-
sification review by appropriate authorities. The Dis-
closure Acts exempted records from declassification for
ten specified reasons, including U.S. foreign relations
and diplomatic activities, intelligence sources and
methods, and certain military matters. Accordingly,
IWG guidance to agencies specified that no document
could be withheld or redacted unless it was covered ex-
plicitly by one of these exemptions. “Even then,” IWG
guidance continued, “specific damage to U.S. national
security interests must be demonstrated to justify with-
holding or redacting relevant information.”®

The agency that created a document was respon-
sible for its declassification review and for notifying
any other agency that may have had equity (interest)
in the document. Each organization with equity in a
document was entitled to conduct its own review of
the document. In some cases, a document declassified
by one agency was withheld by another.

Agencies declassified documents in whole or in
part. When an agency deemed that some information
in a document must be withheld because it contained
some sensitive information (for example, the name of
a recent intelligence source), the IWG insisted that the
agency redact portions rather than withhold an entire
document. While redaction required a time-consum-
ing line-by-line review, much more information was
released as a result (see figure 7). Some agencies of-
fered substitute or explanatory language where por-
tions were withheld, making the redacted document
more useful (figure 8).

65. Appendix 7, Memorandum on Relevancy, 26 July 2001, attachment, p. 2.
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Figure 6. Sample of first and second release of CIA document
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Figure 7. Sample of documents released with redactions
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" » TIEARD mosweTed

. DTHAMD'S dwsk TOFO'S duguiring wyes by stating that h
SOURCE: NA; RG 319, entry 134B, IRR was brushing up oo his Bnglish since he ::-s scheduled to depurt for thc'

TU.5. om or about 1 April 61 and would be gone for approrioededy séx or

Personal Name Files, Krunoslav Draga_ elght weeks., LUPO asked DTHAMD if provisions could be made to ensure that
the intelligence take would not ceass during DTHANO'S sojouwrn in the U.S.
. DTHAMD stated that he had given the thought considerstion and that befors
navic, ﬁlC no. AA 766849 ::] bis departure he would mévise LUFO of procesdures to be followed in the
rioknp of Teporis.

5. leads: Fono, other than those reflected in this report.

6. Instructions to Agent Handler: Hone.

T. Agent Handler's Comments and Rocommendations: LUPO received the
impression that DYHAMO was agreeable, although relectsnt, to turn SETAF B1
over to the 163d, providing, however, that certain conditipns would be ful-
filled._Thess oonditions imvolve: (1) Belesse off bir [2) Flacement of
[ bl Dnndag bé r; LUFD made no comsents and offersd fo suggestions
until LUFO bad conferTed with Battalion Operstions on the results of their
10 ¥arch meeting with DYNAMD, LUPO was briefed om 20 March by the Battalion
Operati Cfficer as_to LUPO'S future course of action with regard to ble 3_
E bl Jead] bo

A
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These same document released with information restored.

et

o ®
XOR: 0-0058 20 March 1961
SUBJECT: SETAF 41 (DYNAMO)
1. Circumstances of Contact:

a. Heason for meeting: To plck up intelligence reporte and to
discuss operational activities.

b. Date, time and place of meeting: 15 March 1961 at 1730
hours, DYNAMO'S studio.

¢. Language spoken: Italian.
d. Transportation utilized: ATAC Bus #96.
€. Unusual ogcurrences: None.

f. Additional security measures: Normal security precsutions
taken when going to DYHAMO'S atudio.

DECLASSIFIED AND RELEASED BY

2. Finances: None. :;:'"-H. INTELLIGERCE AGENCY
. leristi — CESMETHODSEXEMPTION 2528
3. Logistics: None NATIWARCRIMES 018CLOSURE AT

4. Operational Datas DATE 2008
a. LUPD telephoned DYNAMO at 1000 hours on 15 March 1961 and an
appointment was made to confer with DYHANO that evening at 1730 hours.

The following is reported as a result of the meeting with
DY HAMO s .

(1) Intelligence Feports: DYNAMD submitted a total of eight

reports - written in Croat. These reports were transmitted to Battalion
Operations on 17 March 61. DYNAMO indicated that LUPO could expect more re-
ports within a few days and requested that LUPO telephone DYNAMO on 18 March
61 at 1600 hours to arsange for a pickup. (Note: As prearranged, LUF0 con-
tacted DYNAMO on 18 March but was informed that pauch was not ready and to
call DYNAMO on 22 March 61.)

(Q_%_LMI DYNAMO told LUPC that he had requested
FRANCO to intercede on 1f of IEDIC since the accusations against DEDIC
were unfounded and false and his imprisonment was impairing DYNAMO'S organ-
ization and depriving DEDIC'S family of the bare necessities of life.

IC, Nevenko: DYNAMO briefly mentioned the place-
ment of BRLJEVI% %n Er§ asEa ;y stating that he (DYNAMO) had called FRANCO'S
attention to BRLJEVIC om 10 March 1961. In conjunction with BRLJEVIC,
DYNAMO alsc mentioned the name "BOJAS" (phonetically) who was currently in

Naples. \
0B Rmomm«:m.?snm
ON ]2 MAR
1 BY USAINSCOM FOIPA
Aath Para 4-102 BOD 5200.1R

(4) DYNAMO'S Forthcoming U.S. Trip: As LUFO walked into
IYNAMO'S studio, he noticed a textbook of English phraseclogy lying on
DYNAMO'S desk. DYNAMO anawered LUPO'S inguiring eyes by stating that he
was brushing up on his English since he was scheduled to depart for the

SOURCE: NA’ RG 319’ entry 1348’ IRR U.5. on or about 1 April 61 and would be gome for approximately six or
. eight weeks. LUPO asked DYNAMO if proviaions could be made to ensure that
Personal Name FllCS, Krunoslav Draga— the intelligence take would not cease during DYNAMO'S sojourn in the U.S.
DYRAMD stated that he had given the thought consideration and that before
navic, file no. AA 766849W7]. his departure he would advise LUPO of procemdures to be followed in the
pickup of reports.

5. Leads: None,other than those reflected in this report.

6. Instructions to Agent Handler: None.
7+ Agent Handler's Comments and Recommendations: LUPO received the

impression that DYNAMO was agreeable, although relectant, to turn SETAF 81
over to the 1634, providing, however, that certain conditions would be ful-
filled. These conditions involve: h) Release of DEDIC; (2) Placement of
BRLJEVIC and "BOJAS". LUPO made no comments and offered no suggestions
until LUPO had conferred with Battalion Operations on the reaults of their
10 March meeting with DYNAMO. LUPO was briefed on 20 March by the Battelion
Operations Officer ms to LUPO'S future course of action with regard to DEDIC,
BRLJEVIC and "BOJAS".

Bur
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Figure 8. Sample of documents released with explanatory language

Date:
From:

Serial:
Subject:

January 1966
Field Site

TI-32646
Remains of Victims of Singapore Slaughter Exhumed

Date:
From:
To:

Serial:
Subject:

March 1980
NSA
Collective address

X/00O/3346-80
Chinese Salvage Operations for the Awa Maru

Paraphrase of Responsive Information:

Chinese maritime authorities announced that underwater operations would begin
on 26 March, restricting navigation in an area off the Fujian coast where China has
conducted salvage operations since 1977 on the 10,000-ton Japanese ship Awa Mary,
which was sunk in 1945 allegedly with a large cargo of gold bullion. Annually since 1977

the PRC has declared a maritime restriction area where the Awa Maru went down.

Reportedly the Manyang Commercial News and the Singapore Daily have

reported that the of local inhabi in Singapore who were slaughtered by
Japanese troops during the war have been exhumed. Several photos are said to
accompany the reports.

Date: December 1955

From: NSA

Serial: 3/0/---T1962-56

Subject: Amnesty for War Criminals

Paraphrase of Responsive Information:

Discussion about paroling (Japanese) war criminals on a case by case basis, two
or three at a time; even if a new policy for mass amnesty is decided on, there are requests
for preparation of general data to distinguish, on the basis of their crimes, those war
criminals whose character is superior from those whose character is inferior in order to
determine at what intervals to parole them. There are apparently discussions among
countries (unspecified) conceming a parole for Sato Kenryo, but that probably will be
difficult.

Source: RG 457, Select Documents released under NWCDA, Box 1, Paraphrases, 1937-1980, Entry ZZ10.
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Date: February 1992
From: NSA
To: CIA, STATE/RCI, 5SSO DIA, CIA field offices, TREAS DEPT WHITE

HOUSE, NCR DEF

Serial: Y-3/00/6358-92
Subject: Mumerous Sources Confirm Brunner in Syria, Despite Syrian Denials

Paraphrase of Responsive Information:

Despite Syrian denials that Nazi war criminal Alois Brunner is in Syria. numerous

sources have confirmed that Brunner is there. Both France and Germany have requested

extradition so that Brunner can stand trial for the crimes attributed to him.

Date:
From:
To:

Serial:
Subject:

October 1991
NSA

NSA Liaison units, S50 JSOC, SEAL TEAM 6, CLA, STATE/RCI, FBI,
S50 SOIC, SO MLDNHL, COGARD ICC, CMC, JOINT STAFF,
NAVOPINTCEN, 880 [TAC, SSO USAF, CNO, SSO DA, SECSER,
S50 DIA, NISCOM, TREAS DEPT, WHITE HOUSE, CIA offices, SSO
CINCCENT, SS0 USEUCOM, SSO USAREUR, CINCUSNAVEUR,
550 USAFE, CINCLANTFLT, CINPACFLT, COMIDEASTFOR,
COMSEVENFLT, COMSIXFLT, S50 USARPAC, SSO PACAF,
USCINCLANT, USCINCPAC, JICPAC, FOSIF ROTA, SSO 16 AF,
CUSTOMS

3/00/40816-91 .
Alleged Syrian Expulsion of Nazis, Including Alois Brunner

Paraphrase of Responsive Information:

According to third hand information, the Syrian govemnment reportedly has
expelled the international terrorist “Carlos”, taking the same measures that it had against
former Nazis hiding in Syria, including the celebrated Nazi war criminal Alois Brunner.

Date: March 1994
From: NSA
To: AFOSI, CIA, CIA office in Europe, FBI, SSO DIA, SSO ITAC, SSO
MEADE, SSO NCIS, SSO USEUCOM, STATE/RCI, SUSLOL, NCR
_ DEF, WHITE HOUSE, NSA liaison units, NSA field sites
Serial: Z-3/00/8612-94 .
Subject: Waldheim Continues to Seek Removal from U.S. Wartch List

Summary of Responsive Information:

Kurt Waldheim, former UN Secretary General and President of Austria. is continuing his
attempts to gain his removal from the U.S. Deparument of Justice Watch List. Waldheim
apparently is trying to get permission to trave! to New York next year for the 50

anniversary celebration of the founding of the United Nations. He continues to claim that
the Justice Department document justifying his inclusion on the watch list misrepresented
his military service and merely repeated unsubstantiated accusations against him.

Source: RG 457, Select Documents released under JIGDA, Box 1, Paraphrases, 1937-1980, Entry ZZ10.
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Agencies seeking to continue classification of any
document bore the burden of justifying continued
withholding. The agency head was required by law to
report the applicable exemption to appropriate com-
mittees of Congress. The IWG informed the agencies
that in the absence of legitimate justification for con-
tinued classification, it would challenge such decisions
and report agency decisions to retain classification in

the face of such challenges to Congress.*

National Security Interests

National security exemptions allowed under the Dis-
closure Acts were identical to the exemptions allowed
for 25-year-old material under the 1995 Executive
Order 12958, which governs the treatment, classifi-
cation, and declassification of U.S. Government in-
formation generally (as amended by Bush Executive
Order 13292 in March 2003). The IWG encouraged
agencies to implement the Disclosure Acts and Execu-
tive Order 12958 in concert. Despite this similarity,
the NWCDA theoretically demanded greater release
than Executive Order 12958 because the NWCDA
expressly did 7ot allow #ypes of information (such as
intelligence sources) to be withheld wholesale under
the National Security Act of 1947.” For example, in-
formation on intelligence sources could be withheld
under the NWCDA, but in each case the agency in-
tending to keep the information classified would be
obligated to justify why its release would threaten na-
tional security.

Some relevant material required review by
the Department of Energy under the Kyl and Lott
Amendments to assure that it did not contain sensi-
tive nuclear information. National Archives staff also
reexamined records previously declassified to ensure
they did not violate any restrictions implemented in
response to the September 11 terrorist attacks. These
restrictions were intended to withhold information

IWG Final Report to Congress

that might be of use to terrorists, such as chemical
formulas.

Foreign Government Information

Documents frequently contained information that
was provided by a foreign government or that de-
scribed another government’s intelligence activities
(other than Axis governments). Questions about how
to handle such material arose in the implementation of
the Disclosure Acts. Before Executive Order 12958,
such information was usually automatically withheld
unless the foreign government explicitly allowed its re-
lease, even though most of the wartime and immedi-
ate postwar intelligence information of foreign origin
had long lost its sensitivity. However, foreign govern-
ment information was not an exempt category under
EO 12958 or the Disclosure Acts. Agencies were re-
minded of this in a May 10, 2001, memo from the
Chair.®® The IWG encouraged agencies to negotiate
general agreements with their foreign counterparts to
allow the agencies to release certain classes of informa-
tion in very old records without consultation in each
instance. 'The FBI and CIA used this approach and

saved much time and effort in the review process.

Overseeing Agency Implementation of the Disclosure Acts
As the day-to-day IWG liaison to the agencies, the au-
dit team monitored progress on site, assessed agency
adherence to IWG guidance, and measured produc-
tivity. Auditors provided the IWG detailed reports
on agency search strategies; frequent statistical reports
on records located, declassified, and transferred to
the National Archives; and regular status reports on
agency progress and problems. These reports gave the
IWG a basis for deciding whether closer oversight was
needed and whether it was advisable to take up any
problems with high-ranking agency officials.

The IWG audit team examined documents that

66. Instances of these challenges are reported in the individual agency accounts in chapter 5.

67. The National Security Act allows a blanket withholding of information related to intelligence sources and methods.

68. The 10 May 2001 memorandum is available in appendix 8.
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were identified as relevant under the Disclosure Acts
but were not yet declassified by the agencies. In materi-
als intended for release with redactions, the audit team
reviewed the information being redacted to ensure that
the redaction was legally justified under the Disclosure
Acts. The audit team also inspected withheld docu-
ments to determine whether the reasons given for con-
tinued classification were justified under the acts.

When the audit team believed that record search-
es were too narrow in scope or that declassification
review was inadequate, the auditors alerted the IWG
to these problems early enough in the process for ad-
justments to be made.”

As the need arose, the IWG contracted with sev-
eral retired officials from agencies to assist the audi-
tors. All of those involved in the audit process were

cleared at the Top Secret SCI level.

Releasing Declassified Records to the Public
Once materials were declassified by the agencies, copies
or originals were physically transferred to the National
Archives. Agencies varied in their means of declas-
sifying their documents and transferring them to the
National Archives. Three different models emerged.
1. Transferring original files. An agency located
original relevant documents, declassified them, and
transferred entire files containing original responsive
If a file con-
tained relevant documents, the whole file was kept in-

documents to the National Archives.

tact and processed for release, even though it also con-
tained documents that were not relevant. The FBI,
the National Archives, and, to some extent, the Army
Investigative Records Repository used this method.
The Department of State used this method on one of
its largest files.

2. Transferring copies of documents. Agencies
using this method made copies of relevant documents,
declassified those copies, and transferred the declassi-

fied copies to the National Archives. This approach
was used primarily by the CIA and the Department
of State. The Army used a version of this approach
with microfilm files, electronically imaging the bulk
of its relevant files and marking the sensitive passages
before transferring them to the National Archives for
final processing and release. Later in the course of the
project, the Army agreed to transfer all 13,000 reels of
its microfilm as well as all of the digital scans of that
film to the National Archives.

3. Transferring paraphrased documents. NSA,
the only agency to use this method, paraphrased sensi-
tive documents and transferred the paraphrase to the
National Archives. Paraphrasing protected the agency’s
intelligence collection techniques while still resulting
in a coherent document, whereas documents redacted
to protect that information would have been so altered
as to be meaningless without the paraphrasing.”

Once these declassified files reached the Nation-
al Archives, its staft reviewed the records for privacy
considerations as well as for potential relevance to the

statutes OSI exclusion.

Privacy Review

Reviewing records to protect the privacy rights of U.S.
citizens is a normal activity of the National Archives
with respect to all accessioned records; thus, the agen-
cies were advised that the National Archives would
assume responsibility for reviewing records released
under the Disclosure Acts. In accordance with the
acts, privacy considerations were taken into account
before a declassified document was released to ensure
that its release would not “constitute a clearly unwar-
ranted invasion of personal privacy.” Legal constraints
that protect privacy rights were weighed against the
public interest served by disclosure. At the request
of the IWG, the Office of the General Counsel at the

National Archives prepared guidance for use in ex-

69. See, for example, the State Department section in chapter 5.

70. Historians are accustomed to seeing the notation that a document has been paraphrased in the Foreign Relations of the

United States series.
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empting documents from disclosure based on privacy
grounds.”! This privacy review was based on the same
considerations as those taken into account in FOIA
reviews, including the fact that, like the FOIA, the
NWCDA and the JIGDA are disclosure statutes un-
der which not all privacy interests require mandatory
exemption. All releases under the Disclosure Acts were
accompanied by a disclaimer meant to guard against
unfairly characterizing as war criminals innocent indi-
viduals mentioned in the records.

Review by the Office of Special Investigations

Reviewing documents for potential relevance to DOJ/
OSI investigations was the final step in determining
whether particular declassified materials would be
made available to the public immediately or released
at a later date. Records identified by OSI as relating to
its investigations were excluded from release under the
acts in order to protect its ongoing investigations and
prosecutions of Axis criminals in the United States or
seeking entrance into this country (this subject is cov-
ered in more detail in the DOJ section of chapter 5).

Making Documents Publicly Accessible

Preparing millions of pages of documents for public
use was an extraordinarily time-consuming and labor-
intensive process. Archivists first examined all files
for preservation and stabilization. Old, fragile, often-
crumbling wartime paper was first placed in Mylar
and then placed in acid free folders. Files were then
arranged according to the original schema, if possible,
to make them retrievable by date, file number, alpha-
bet, or by some other orderly arrangement. Record
series were then described in some manner, from min-
imal identification such as type of record and origin
to detailed databases listing and describing individual
documents in the filess. NARA staff then formally
withdrew all still-classified or otherwise restricted doc-
uments, placing public notices in the files in place of

the withdrawn documents. Where documents were

71. Privacy guidance is found in appendix 9.

withheld in part, the staff prepared redacted versions
for the files.

While libraries arrange their books according to
subject and author, archives arrange their holdings
by origin, or provenance, of a record. A document’s
provenance refers not necessarily to the person who
created or even signed it, but to the agency that filed
it. Under the Disclosure Acts, it was not uncommon
for several U.S. Government agencies to declassify files
on the same subject or individual. In accordance with
standard archival practice, this information, though
related by subject matter, remains in its original file as
created or received by the agency.

Archivists create finding aids to help researchers
locate specific information. These finding aids in-
clude enough information to place the documents in
organizational context and to illuminate why the re-
cords were kept and how they were collected; they do
not explain the meaning or significance of documents
or attempt to present a historical interpretation. The
primary finding aid that was developed as a result
of the JIGDA, which covers both newly declassified
and previously open Japanese war crimes records, is
1,700 pages, yet it cannot be considered exhaustive:
no guide to voluminous archival records can be con-
sidered to have identified all information on a subject.
Another finding aid that focuses on records relating
to Japanese biological warfare was also created. Nu-
merous lists, guides, databases, and other finding aids
exist for the German-related records, and these will
be further supplemented to help locate records among
the more than 8 million pages declassified under the
NWCDA.

The process of creating finding aids for materi-
als released under the Disclosure Acts is complicated.
Normally, finding aids identify a body of records that
has been accessioned and transferred in its entirety
from the agency of origin, and the body of records is
filed in an archive as it was created at the agency. That

is, all records in any particular agency file will remain



Overview of the IWG 41

together in files at the National Archives. Under the
Disclosure Acts, however, many records, particularly
those from the CIA, State, and NSA, were pulled
from larger bodies of records that were not declassi-

fied.”?

and other agencies were released only in part. The

Further, a number of records from the CIA

resulting collections of these records at the National
Archives require additional descriptive work to at-
tempt to set them in their institutional, archival, and
historical context.

As of March 2007, much of this work is yet to be
done. The Archivist of the United States will continue
to work with other executive branch agencies to ensure

ongoing disclosure of records relevant to the issues of

this report. In some cases, processing cannot be done
adequately with the information currently available.
For example, the files released by the CIA were
compiled solely to comply with the Disclosure Acts.
These files are not intact, original files, but instead
comprise pages gathered from various CIA files. The
CIA removed all file numbers on the released pages,
rendering it difficult to ascertain the location of the

original file at the agency.”

Costs

Direct costs for the IWG totaled over $12 million for
its lifetime (see table 1). Individual agency costs, esti-
mated to be $17 million, are discussed in chapter 4.

Table 1. Interagency Working Group direct support costs, Jan. 1999—-Mar. 2007

Item/Year FY1999 FY2000 FY2001 FY2002 FY2003 FY2004 FY2005 FY2006 FY2007*
Contracts 154,528 421,591 685,259 1,236,717 1,034,785 740,024 435,959 469,157 270,000
Historians, Auditors,

Consultants,

Database Support,

Media Relations,

Editor, Space

Staff Costs 357,791 620,434 829,190 826,252 801,644 662,514 625,980 727345 762,375
NARA

Other Costs

Supplies/Equip 1,233 43,79 1,200 1,200 1,200 1,200 1,200 1,200 1,200
Meeting space, clearances 4,597 8,500 10,500 7,383 10,000 5,000 3,000

Travel 22,678 30,263 70,000 65,700 40,236 24,000 24,000 24,000 15,000
Printing 15,000 20,000
TOTAL 536,230 1,120,681 1,594,149 2,140,369 1,885,248 1,437,738 1,092,139 1,239,702 1,068,575
GRAND TOTAL $12,114,831

*Full year support staff costs included for necessary follow up work

72. This issue is discussed in the CIA section of chapter 5.

73. See CIA section in chapter 5 for more on this topic.






5. Agency Implementation of the Acts

From a universe of 620 million pages, U.S. Govern-
ment agencies screened over 100 million pages for
relevance under the Nazi War Crimes Disclosure Act
and screened over 17 million pages under the Japanese
Imperial Government Disclosure Act. Only a small
percentage of these screened pages were found to be
responsive to the Disclosure Acts: nearly 8.5 million
pages of documents were relevant to the NWCDA,
and over 142,000 pages were relevant to the JIGDA.
While the vast majority of relevant pages were subse-
quently declassified and released to the public, some
were not (see figures 9 and 10, next page).

It is important to note here that of the 8.5
million pages released as containing records relevant
to the Disclosure Acts, only a small portion relate
directly to war crimes. These relevant war crimes
records are often found among large groups of non-
relevant records kept in the same files. In most cases,
the files have been kept together and opened under
the Disclosure Acts to preserve their integrity.

Agencies spent an estimated $17 million to
implement the acts (see table 2).

The remainder of this chapter looks at each

agency’s effort to comply with the Disclosure Acts.

Table 2. Cost of implementing NWCDA and JIGDA,

by agency

Agency

TOTAL

Cost
$3,100,000%
§1,886,000
$100,000
$60,000
$18,000
§2,103,000
$51,000
§1,650,575

$17,192,575

*estimate based on personnel hours
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Figure 9. NWCDA summary, March 2007

10000000 —
8,422,637 8/399/5996
8000000 f—
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Found relevant Declassified Remainingto  Under OSI exclusion  Relevant pages
& released be declassified withheld in full

SOURCE: March 2007 IWG statistical report.
“Figure includes pages in files that were released in full to preserve file integrity. Only a small number of pages in these files

contains relevant war crimes documentation.

Figure 10. JIGDA summary, March 2007
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Found relevant Declassified Remainingto  Under Sl exclusion ~ Relevant pages
& released be declassified withheld in full

SOURCE: March 2007 IWG statistical report.
“Figure includes pages in files that were released in full to preserve file integrity. Only a small number of pages in these files

contains relevant war crimes documentation.
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Central Intelligence Agency

Table 3. CIA declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 0SI exclusion
NWCDA (CIA-era) 2,950,000 114,465 109,200 265 1795
NWCDA (0SS-era) 1,200,000 1,200,000 1,200,000 0 0
JIGDA 50,000 5,000 5,000 0 0

SOURCE: March 2007 IWG statistical report.

Search Strategies

The CIA’s declassification effort encompassed records
from two different periods: its OSS-era (wartime and
the immediate postwar period), and its CIA-era (post-
1947). 'The agency searched, reviewed, and released
its OSS-era holdings differently from its CIA-era re-
cords, with dramatically different results. Ultimate-
ly, the IWG convinced the CIA to be forthcoming
to an unprecedented extent in releasing information
on CIA-era sources, methods, and operations. Given
the agency’s longstanding policy of withholding such
information, its release of Cold War-era materials re-
lated to U.S. contacts with war criminals was signifi-
cant both historically and as a matter of public policy.
Major issues regarding the CIAs implementation of

the acts are discussed below.

0SS Records

A five-person CIA team conducted a page-by-page re-
view of 1.2 million pages of OSS records that had been
previously accessioned into the National Archives but
had remained classified. Initially, the CIA considered
about 10,000 of these pages to be relevant, but the
IWG persuaded the agency to expand its definition of
relevancy regarding these records. The agency opened
its OSS records in their entirety, retaining the integ-
rity of the files as they had been created by the OSS
and administered by the agency. The CIA consulted
with foreign governments as needed to clarify the sen-
sitivity of foreign government information, suspend-
ing its usual practice of automatically closing materi-

als that related to, were received from, or contained

references to foreign intelligence services. As a result,
the CIA opened a vast archive of OSS records related
to all aspects of intelligence operations during the
war, including some important new information on
the Holocaust, such as the intercepted and decoded
message in figure 12.

ClA-era Records

The agency initially used the 60,000 Names List and
the IWG Term List to search electronic and manual
indices for records likely to contain responsive mate-
rial. Historians and staff from the CIA and from the
IWG provided additional names and search terms, and
other names and terms were identified through inter-
views with former CIA and OSS personnel who were
actively involved with U.S. intelligence operations
during and immediately after World War II. Other
than the OSS records (discussed below), the records
of the Directorate of Operations, the Directorate of
Intelligence, and the CIA History Staff contained the
most significant relevant documentation.

Based on the results of these searches, the CIA
copied all documents in the full original files on the
named individuals (name files) or the subjects (sub-
ject files). Any other documents related to these in-
dividuals or subjects that were located were added to
these files. The agency then executed a line-by-line
declassification review of these files. Some of these
files contained information that the agency consid-
ered directly responsive to the Disclosure Acts. Other
files contained information that the agency considered
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Figure 11. British share decrypts with 0SS

SOURCE: Records of the Office of Strategic Services, RG 226, Entry 122, Misc. X-2 files, Box 1, Folder 5-Italian Decodes.

not responsive to, but related to, the acts, and which
it reviewed for release because they were historically
significant, specifying that any release was a matter of
discretion not statutory obligation.

The CIA conducted additional searches through-
out the life of the project based on leads from the
material that they were reviewing and in response to
specific requests from IWG staff and historians.

Japanese Records

Since the U.S. military services were the primary agent
in the Pacific and Asia during and immediately after
the war, OSS and CIA documentation on Japanese
war crimes is relatively small. The CIA conducted its
searches for Japanese materials in 2001 initially us-
ing the 66-page IWG keyword list. It screened ap-
proximately 300,000 pages. The CIA declassified and
released four Japanese name files and three Japanese
subject files, totaling 782 pages.

While the IWG had never expected any agency’s
search to yield as many Japanese-related files as Ger-
man ones, it nevertheless expected the CIA’s search
to produce files on individuals of particular interest,
who were prominent in the postwar era. The IWG

therefore asked the agency to search for documents
related to 45 individuals likely to be in its files. These
requests concerned individuals who were suspects or
convicted war criminals and who later became im-
portant leaders in Japanese government, politics, and
industry.

The IWG assumed that while such postwar files
would likely not contain specific war crimes infor-
mation, they would report on any activities of these
former war criminals with U.S. government officials
in Japan. The CIA requested that the IWG pro-
vide available biographic information (e.g., date-
of-birth) on the 45 named individuals to assist in
searching their record systems and identifying docu-
ments. The IWG staff provided this information in
2003 and the CIA conducted the requisite searches.
The CIA delivered an additional seventeen files on
prominent Japanese war criminals and suspects in
2005. The files, which are not voluminous and con-
tain notable time gaps between documents, reflect
the information available for collection at the time.
The CIA has assured the IWG that if any additional
material is located, it will be declassified and released

to NARA.



Agency Implementation of the Acts 47

CIA Compliance with the Acts

As the agency whose reluctance to release materials on
U.S. Government postwar relationships with Nazis
had occasioned the Disclosure Acts, the CIA received
the IWG’s most intense attention, particularly from
the IWG public members. That attention resulted in
frequent exchanges with the agency and several meet-
ings with the Director of Central Intelligence in which
the IWG set forth its position that the Disclosure Acts
required greater disclosure than the agency was prone
to provide. As a result of arduous negotiations be-
tween the CIA and the IWG public members, staff,
and historians, and the involvement of Members of
Congress, the CIA was persuaded, particularly after
the final two-year extension of the acts in February
2005, to be forthcoming to an unprecedented extent
in release of information on sources, methods, and
operations.

In implementing the Disclosure Acts, the CIA
was challenged to balance the statutes call for unprec-
edented openness with the agency’s statutory obliga-
tion to protect intelligence sources and methods. The
Disclosure Acts required the agency to declassify types
of information that it had historically been allowed to
protect (see figure 12). The IWG pressed the CIA—as
it pressed all agencies—to implement the act fully.

From early in the project, the CIA worked
closely with IWG historians and staff to identify
names and topics that might yield files relevant to
the Disclosure Acts. The CIA gave appropriately
cleared members of the IWG staff, the audit team,
and the historians access to all materials selected and
copied as potentially relevant. But beginning in the
spring of 2001, the CIA grew less likely to accept
the historians’ definition of what information was
relevant. Disagreements between the IWG and the
agency over exactly what the CIA was obligated to
disclose under the acts centered on three issues: (1)
what constituted a relevant file, (2) whether postwar

materials that touched on sources and methods were
to be released, and (3) whether the acts required the
transfer to the National Archives of original, intact

files. These issues are discussed below.

Establishing Relevancy Criteria

Until early 2005, the CIA searched and reviewed its
own records using one of the narrowest definitions of
relevancy applied by any agency. The CIA reported to
the IWG in September 2002, “No challenge has been
greater for CIA throughout this effort than to estab-
lish relevancy guidelines that comply with the statute
and with the broader IWG interpretation on the one
hand and that appropriately protect agency equities
on the other.””* At the beginning, the CIA Office of
General Counsel (OGC) played a major role in de-
veloping relevancy guidelines pursuant to the acts.
However, some members of the IWG pressed the CIA
for a more expansive view of materials covered by the
Disclosure Acts, a view more compatible with initial
IWG and NSC guidance to the agencies. The CIA
disagreed with the IWG’s interpretation of the stat-
utes, and continued to follow the guidance of their
Office of General Counsel. The IWG subcommittee
and staff objected and discussed the issue of relevancy
with the CIA several times during this declassification
effort.

Until February 2005, the CIA maintained that
files were subject to the acts only if they contained
either direct information about war crimes or infor-
mation suggesting that there were grounds to believe
that the subject was involved in war crimes, acts of
persecution, or looting. OGC granted that informa-
tion from files not meeting this standard of relevance
to the acts could nevertheless be released “as a matter
of discretion.” When a file was being released pursu-
ant to the acts, most information it contained about
an individual’s postwar operational activities would
not be released because the Director of Central In-

74. See appendix 10, David P. Holmes to Steven Garfinkel, “CIA response to IWG report questions,” memorandum, September

20, 2002.
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Figure 12. The Gehlen files

In an October 2000 court filing in the Freedom of Information Act case Oglesby v. Army, the CIA ac-
knowledged that it had maintained an intelligence relationship with, and held records related to, former
German General Reinhard Gehlen. While these files had been exempted from release under FOIA
(complying with the Director of Central Intelligence’s obligation to protect intelligence sources and
methods), the CIA pledged to acknowledge the intelligence relationship with General Gehlen in records
processed for release under the Disclosure Act. The CIA’s announcement marked its first acknowledg-
ment that it had any relationship with Gehlen.

Although Gehlen is not considered a Nazi war criminal, he had served as Hitler’s senior military in-
telligence officer on the Eastern Front. After the war, he became a U.S. intelligence resource, initially for
the Army, and later for the CIA. His extensive network, known as the Gehlen Organization, included
operatives and agents with Nazi, collaborationist, and war criminal backgrounds. The Organization
was the foundation of the West German intelligence service, the BND. Gehlen’s network purportedly
received millions in U.S. funding.
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Reinhard Gehlen’s Personnel Record, created when he was interrogated by
the U.S. Army as a POW in August 1945 (NA, RG 238, Entry 160, Inter-
rogation Records, microfilm publication M 1270, Roll 24, Gehlen, Rein-
hard, Box 26.)
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telligence invoked the Disclosure Acts’ sources and
methods exemption. When a file was being released
as a matter of discretion, such nonspecific war crimes
information was not released because it was consid-
ered not relevant to the acts.

Nevertheless, in accordance with these restrictive
guidelines, the CIA declassified and released approxi-
mately 50,000 pages of CIA documents in 775 name
files and 36 subject files. According to the CIA, more
than half of these files did not contain information
about war crimes but were declassified and released
as a matter of discretion. By late 2004, the CIA con-
tended that it was virtually finished and that no infor-
mation on war crimes and no relevant information on
war criminals had been withheld from release.

The CIA indicated that the documents withheld
from release in these files pursuant to the sources and
methods exemption in the NWCDA would be ad-
dressed in a classified memorandum to the IWG and
appropriate Congressional committees.

Included in the 775 name files declassified and
released was a group of 214 files on SS ofhicers that
the CIA was initially reluctant to release at all because
these files contained no explicit information about
war crimes. However, the IWG contended that even
though no specific war crimes were mentioned in the
files, individuals named in the files had been mem-
bers of organizations (most often the SS) declared to
be criminal by the International Military Tribunal at
Nuremberg. After a protracted dispute, the agency
informed the IWG that it would review all 214 files
and would release all information that did not jeop-
ardize intelligence sources and methods, and that it
would acknowledge intelligence relationships (if such
relationships existed) only after the IWG provided
evidence of the individual’s specific culpability for war
crimes, beyond membership in a criminal organiza-
tion. This requirement forced OS], the IWG staff, and
IWG historians to comb the microfilmed German SS

personnel files and CIC records held by the National
Archives and the records of other agencies for persua-

sive evidence on the criminality of each individual.

Protection of Sources and Methods

During the CIA’ first year of implementing the Nazi
War Crimes Disclosure Act, the IWG and the agency
struggled to agree on what type of information could be
legitimately withheld under the act. The CIA’ initial
approach was to use standards that it normally applied
to Freedom of Information Act requests, which is to say
the agency did not adjust its review process to meet the
more liberal requirements of the Disclosure Acts. The
IWG objected to the CIA’s approach as too restrictive.
The resulting uncertainty about what could be legiti-
mately withheld under the act delayed the first release
of files, those on 22 of the most notorious Nazis.

The IWG devoted its April 11, 2000, meeting to
reaching agreement with the CIA on declassification
review standards. The IWG cited the NWCDA statu-
tory prohibition against invoking the blanket protec-
tion of operational files under the National Security
Act. The IWG and the agency reached an agreement,
largely pertaining to the use of substitute language for
redacted information, which was codified in an April
14, 2000, guidance memorandum.”

However, in its September 2002 progress report
to the IWG, the agency asserted the following:

The CIA has a statutory obligation to protect
sources and methods. This obligation underlies all
decisions made with respect to the release of docu-
ments. Moreover, the need to protect sources and
methods is not only a statutory obligation, but is
also a principle central to the successful conduct
of CIA’s business.

to maintain such protection is not attenuated by

Most importantly, the need

time. It is for this reason that we have been so

careful in our release decisions.”

75. See appendix 11 for the full text of the April 14, 2000, memorandum.

76. Appendix 10.
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Before February 2005, the CIA’s practice of with-
holding specific information about sources, methods,
and intelligence relationships, no matter how old the
information, was mitigated somewhat by its agree-
ment to release very general information about opera-
tional matters when a file contained information about
known war criminals. In some instances, the CIA was
willing to provide substitute language for withheld in-
formation. The agency also consulted with foreign
governments to negotiate the release of information
concerning wartime relationships and shared intelli-
gence, which was particularly fruitful concerning in-
formation released by the CIA on Reinhard Gehlen
and the German Secret Service (Bundesnachrichten-
dienst). The locations of most CIA stations abroad,
operational information, and the names of suspect,

but unproven, war criminal assets were not released.

Transferring Records to NARA

The CIA transferred no “original” (that is, record
copy) ClA-era files to NARA under the Disclosure
Acts. (The general transfer of all historically valuable
non-current CIA records to NARA under the Federal
Records Act is a matter of ongoing negotiation be-
tween the agencies.) To make records publicly avail-
able, CIA reviewed copies of the name and subject
files. Each of these files consists of copies of all docu-
ments in the full original file. Any other documents
related to these individuals or subjects that were lo-
cated were added to these files. If the documents were
determined to be relevant or were to be released as a
matter of discretion, CIA analysts then reviewed them
for declassification. Only after the name and subject
files were declassified did the CIA transfer copies of
the documents to the National Archives. By releasing
files in this manner, the CIA protected information

about the nature and structure of its filing system.

February 2005: A Turning Point

The Disclosure Acts were extended twice, primarily
to persuade the CIA to follow a release policy more
aligned with IWG guidance and the implementation
practices of other major agencies. In January 2004,

Congress extended JIGDA for one year, but the re-
sults of that extension were not entirely satisfactory to
the IWG. Therefore, at the behest of the IWG public
members and with the assistance of the Congressional
sponsors of the legislation, Senator Mike DeWine and
Representative Carolyn Maloney, in February 2005
Congress extended JIGDA for two more years with
the understanding that the CIA would revisit and re-
vise its positions on relevance and declassification.

The CIA’s renewed declassification effort resulted
in much broader releases, with far fewer redactions in
partially released documents, and with no documents
remaining wholly classified. More specifically in Feb-
ruary 2005, CIA agreed to:

* Re-review previously released files and declas-
sify more material

* Declassify and release information on indi-
viduals connected to the Nazis whether war
criminals or not

* Declassify and release operational project files
where Nazis were involved

* Undertake additional searches that the IWG
historians or CIA thought necessary

The CIA response was prodigious and dramatic.
Updated versions of the previous 811 released files re-
stored redacted information in the 47,400 pages and
added 21,800 previously unreleased pages. Further,
the CIA responded to the broadened searches includ-
ing operational files of 1,000 new names and subjects,
to produce 276 new files covering some 45,000 pages.
In addition, the agency produced a lexicon/research
aid containing the cryptonyms and terms in declassi-

fied agency files to assist scholars using the files.



Agency Implementation of the Acts

Department of Defense — Air Force

Table 6. Air Force declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 05l exclusion
NWCDA 6,700 0 0 0 0
JIGDA 2,300,000 1,000 1,000 0 0

SOURCE: March 2007 IWG statistical report.

Search Strategy

The Air Force initially reported that thousands of
pages housed in the Federal Records Center in St.
Louis, Missouri, were related to Operation Paperclip
and relevant under the NWCDA. Subsequently, the
Air Force and the Federal Records Center determined
that these records had been mistakenly identified in
the Records Center control system and, in fact, were
not pertinent to the IWG effort. The Air Force dis-
covered 32 pages relevant to the NWCDA among Na-
tional Archives holdings, and these are accounted for
in NARA’s totals.

The Air Force did locate among its holdings at
the Air Force Historical Research Agency, Maxwell
Air Force Base, Alabama, a large file with references to
Japanese war crimes in the Pacific Islands. This thou-
sand-page file was declassified in full.
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Department of Defense — Army

Table 4. Army declassification summary (number of pages)

Screened Found relevant Dedlassified & released Withheld in full Under 0SI exclusion
NWCDA 12,000,000 274,952 268,135 0 6,817
JIGDA 1,500,000 20 20 0 0

sOURCE: March 2007 IWG statistical report.

Search Strategy

The U.S. Army Total Personnel Command (PER-
SCOM) tasked all Army commands to respond to the
acts; however, it was clear that the majority of Army
records related to Nazi and Japanese war crimes was
already in the National Archives. Over many years,
the Army had transferred to NARA much of its World
War II combat and operational documentation. Most
of the documents that were classified when they ar-
rived at the National Archives were declassified after
their transfer. The majority of responsive records re-
maining in Army custody were classified intelligence
and counterintelligence records at the Intelligence and
Security Command (INSCOM) Investigative Records
Repository (IRR) at Fort Meade, Maryland. Conse-
quently, the Army focused its efforts on the holdings
of the IRR. NARA reviewed, declassified, and pro-

cessed Army records already in its holdings.””

Investigative Records Repository

IRR files generally concerned three topics: (1) foreign
personnel and organizations, which were the major-
ity of responsive records; (2) intelligence and coun-
terintelligence sources; and (3) counterintelligence
security investigations. Most IRR dossiers originated

with Army Counterintelligence Corps (CIC) units,
especially those in Germany and Austria following
the war. The Army CIC created records containing
detailed intelligence and counterintelligence informa-
tion gathered during missions to support Allied efforts
to apprehend war criminals and to counter Soviet es-
pionage as the Cold War began. It also conducted
background investigations of individuals who applied
to immigrate to the United States under the Displaced
Persons or Refugee Relief Acts. In later years, the
OSI used IRR dossiers in its Nazi-hunting investiga-
tions.”®

Among the IRR’s holdings, the greatest number
of records potentially relevant to the Disclosure Acts
were those stored on more than 13,000 reels of 35mm
microfilm, which contained nearly 1.3 million files
originally filmed by the Army CIC in Europe after
World War II, as well as in some 460,000 individual
paper files. All these records had to be searched to
identify those that met IWG criteria. The sheer vol-
ume of the Army CIC dossiers, combined with the
very poor quality of the microfilm—the only surviv-
ing record of a majority of the dossiers—made this a
complex and challenging undertaking.

77. For information on the Army’s special activities and intelligence records at the National Archives that remained classified at

the time of the passage of the acts see the NARA section of this chapter.

78. More than 8,000 of these dossiers were already in the custody of the National Archives at the time the I'WG came into being.

Some of these files were declassified under the FOIA, and many still classified became subject to review under the Disclosure

Acts. For more background on the Army CIC, see chapter 2.
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Army Files at the National Archives

To respond to the 1995 Executive Order 12958,
the Army created the Army Declassification Activity
(ADA) to review the 270 million pages subject to au-
tomatic declassification on December 31, 2006. The
ADA also began to implement the Disclosure Acts,
even though at a December 1999 meeting of the
IWG, the Army said that it could not simultaneously
comply with both the Executive Order and the Dis-
closure Acts without additional funding.” A related
concern for the IWG was that ADA’s initial approach
to declassification, though allowed under the Execu-
tive Order, was incompatible with IWG standards.
Under the Executive Order, the ADA could withhold
an entire file if it contained a single classified item.
The IWG, in contrast, determined that including as
much material as possible by redacting sensitive in-
formation on a line-by-line basis was most responsive
to the law.

To resolve this impasse, the IWG approached the
Assistant Secretary of the Army to work out a solu-
tion. As result, in the spring of 2000 the IWG and
the DOD agreed that National Archives staff would
review Army records held by the National Archives.
The DOD gave the National Archives the authority
to review potentially relevant files of the armed forces,
as well as armed forces equities in other agency files,
to determine their relevance and, if relevant, to review
them for declassification under the broad release au-
thority of the NWCDA.

The large volume of Army classified archival
records at NARA meant that this task continued
throughout most of the remaining life of the IWG.
Information concerning the nature and content of
these archival records is found in the NARA section
of this chapter.

Japanese Documents
The few Army files responsive to the JIGDA were
among those that had already been transferred to the
National Archives and declassified. The search and
review of remaining records took only two weeks.

However, a major item of Congressional inquiry
remains outstanding and only partially answered by
the Army and the Department of Defense. When
Senator Dianne Feinstein introduced the act in the
Senate, she included in the record portions of a cor-
respondence from Professor Sheldon Harris, the au-
thor of Factories of Death, the well-regarded account
of Japan’s development and use of biological war-
fare agents, including human experimentation.** In
his letter, Professor Harris recounted his frustration
in attempting to gain access to materials at Dugway
Proving Grounds, Utah, and Fort Detrick, Maryland,
related to medical war crimes. He alleged that at least
some of the documentation was subsequently moved
or destroyed. The IWG asked the Army and DOD
on several occasions to respond to Professor Harriss
charges by producing the records in question or by
giving an account of their disposition for inclusion in
this record. Despite repeated requests between 2001-
2006, the IWG was not provided contact with Ar-
my’s records managers for Ft. Detrick, nor did Army
provide the IWG with a detailed accounting of the
transfer, disposal, or destruction of its Japanese bio-
logical warfare records sent to Ft. Detrick during the
two decades following World War II. 'The Army did
notify the IWG that reference files maintained by its
Public Affairs office had been disposed of after Harris’
visit and that other open files had been returned to
Dugway Proving Grounds.

The IWG has received a statement by the Army

that it “...did perform several informal inquiries into

79. Ultimately, Army provided ADA $900,000 to assist in declassification review in support of the Disclosure Acts.

80. The letter is in appendix 12.
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the matter and found no corroboration of Professor
Harris' allegations.” Following renewed requests for
additional searches, the Army notified the IWG that
their searches “uncovered no evidence in support of
the charge that documents related to Japanese biologi-
cal warfare experiments were destroyed at Ft. Detrick.
The Army concluded that all permanent records re-
lated to Japanese biological warfare experiments were
transferred to NARA.” (The IWG had to make a for-
mal request to Dugway for electronic copies for its
records, as the originals had been sent to the Library
of Congress.)

Army Compliance with the Acts

Initially, the IRR estimated that manually identify-
ing the relevant files among the microfilm and indices
would require 181 years of staff time, which did not
include the time required to conduct a thorough de-
classification review of the files once they were found.
Naturally, the IWG became concerned about IRR’s
ability to fulfill its obligations under the law. INSCOM
commander Maj. Gen. Robert Noonan addressed the
IWG’s concerns at an October 1999 IWG meeting
and committed INSCOM to completing declassifica-
tion work on relevant IRR files within one year.

To meet Noonan’s goal, the Army scanned the
microfilm to create digitized images of the files, which
it then searched electronically for relevant files using
the 60,000 Names List. The Army then reviewed and
declassified the files identified as relevant and turned
them over to the National Archives as digitized im-
ages. Simultaneously, IRR staff conducted a manual
review of the files that the Army still maintained in
paper form.

In September 2000, the Army delivered to the
National Archives a stand-alone computer server
holding in excess of 15,700 digitized files. The next
summer the Army delivered several thousand more
digitized files and additional paper files for a total of
nearly 20,000 files found in response to searches for
individuals on the 60,000 Names List. While the
vast majority of the files were declassified in full, the
Army had redacted limited portions, primarily for-

eign government information or intelligence sources
and methods. IWG staff arranged for agencies with
equities in the Army files to review the records. Af-
ter it finished digitizing its files, IRR staff undertook
further searches as the IWG staff, IWG historians,
and other participating agencies identified additional
relevant names, projects, and operations that came to
their attention during the course of their work. The
IRR retained the full file of images that were scanned
from the 13,000 reels of microfilm but transferred the
original microfilm to the National Archives in 2002.
As it became clear that additional scanned files were
relevant to the war crimes disclosure acts, technical
and administrative consultations between the IRR and
the National Archives were initiated to accomplish
the transfer of the full set of image files, consisting
of 1.3 million files. These arrangements took nearly
three years but were finally accomplished in October
2005, when NARA accepted full responsibility for
administering the files both technically and for refer-
ence purposes. Because this very large set of records
was the source file for all of the IRR’s information on
war criminals, IWG staff and NARA successors will
continue for many years to mine the file for relevant

records. Figure 13 (next page) contains an example of

an Army file released under the NWCDA.
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Figure 13. IWG obtains release of document withheld in FOIA request

Freedom of Information Act/Privacy Act
Deleted Page(s) Information Sheet

Indicated below are one or more statements which provide a brief
rationale for the deletion of this page.

I:] Information has been withheld in its entirety in
accordance with the following exemption(s):

Tt is not reasonable to -segregate meaningful portions of the
record for release.

D Information pertains solely to another individual wich no
reference to you and/or the subject of your reguest.

Iz] Information originated with another government agency. It has
been referred to them for review and direct response to you.

- CIA responded Jducectly to requestec on 9f8[0!
= withheld by ca (Y + (L)) -
[__-.__l Information originated with one or more government agencies
We are coordinating to determine the releasability of the
information under their puxview. Upon completion of our
coordination, we will advise you of their decision.

DELETED PAGE (S)
NO DUPLICATION FEE
FOR THIS PAGE.

E‘age (s) QO n
-

This Freedom of Information Act/Privacy Act Deleted Page Information Sheet shows that the CIA, which held equities in the
Army document to the right, withheld the page in its entirety. In Levy v. CIA (1995), the court upheld CIA’s action.
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This June 19, 1961, memorandum to Col. Breen, 163rd MI Battalion, concerned Ljubomir Dedic. The memo reveals that

Army Intelligence was interested in Father Draganovic and warned that Draganovic and other Dedic associates were highly

compromised.

The paragraph was re-
dacted because it concerns
a source of information
obtained from a foreign
government organization
relating to the activities of
refugees and émigrés as-
sociated with Dedic. The
redacted text contained no
information on war crimi-
nals.

To 19
463 T Baysesdion, Ferona dune 186
i 2b2 3

Subject: Ljubomir DEDIC, born 1 January 1923

1..The follewing information is classified SECRET~NOFORN
stricted to American officials onlyt s-am 18 to be

N

2ba

Father Krunoslav Dra-
ganovic was a Franciscan
priest who actively served
the Nazi satellite regime
in Croatia, which was re-
sponsible for the deaths
of 330,000-390,000 Or-
thodox Serbs and about
32,000 Jews. Following
the war, Draganovic facili-
tated the escape of numer-
ous Croatian war criminals
to South America via the
College of Saint Jerome
in Rome. From 1959 to
1962, Father Draganovic
worked as a spy for U.S.
Army Intelligence against
the Yugoslav regime. The
CIA also kept a file on

Draganovic.

3.

3o Specifical Subject has recei
London, who 1ndica%§§ he [Kusan is"mlt‘}ﬁt%i?ﬁﬁﬁtﬁi?“w&-ﬁﬁ 5’3&1522%3;"2&
the AFL/CIO. Subject 2150 received and, sent letters to Iuzia RUKAVINA,
secretary of SOHDE, and received letters from SOHDE (or UHNJ) President
Andrija -ILICs A letter was received by Subject from Branko ORLOVIC living
in Eislinger, West Germany, specifically telling Subject to refrain from
mentioning true names in his corresvendence. Letters were received by
Subject from Father DRAGANOVIG. In one letter written by Subject he accused
the ‘Aust.rian authorities of not giving Yugoslav refugees proper treatment.
Subject gived a letter from one Delov PANCE, living in Salzburg, Ignaz

rstrasse 2, in which FPAMCE specifically offsred to collect intelligence
on Yugoslavia for Subjects All of the above letters were dated within
the last six monthse.

L+ We are sending you this informetion because

o have a2t ong time or
another had an interest in one or more of the people MentIoNEE Rboves The
degree of compromise which is mow Xnown to GXIST Not only in Sy + but in
his"ci¥cle of correspondents, would digs treme caution “Tch

if not eutri
cessabion, of any contact by your orzanization with These people, Haturally we
183ve specific action in this regard to you.

S. Unfortunatelyf
Db

b2 Jthe letters could not be retained
Jonly had an opportunity to read them on the spote

2b2 The correspondence contained
no allegation that any of tha correspondents have or had connection with
American intelligence.  However the.subversive nature of the political
sctivily engaged in by Subject and his confreres is a sensitive subject to
L séx -, who will probably continue to monitor this activity closely
for an indefinite period.

F s Tl ek

The IWG asked the CIA
to review the document
again in light of the Nazi
War Crimes Disclosure
Act, which resulted
the release of the redacted
memorandum.

in

[ 2k2 7y

\'{J e 1l i et s ar B W

" Détlassified and Approved for Release
/ by the Central ntelligence Agancy
Date: oo 2

- -
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Department of Defense — National Security Agency

Table 7. NSA declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 0SI exclusion
NWCDA 5,996,000 4574 4,537 36 1
JIGDA 3,174,949 2,799 2,799 0 0

SOURCE: March 2007 IWG statistical report.

Search Strategy

The NSA was created in 1952 to consolidate the com-
munications intelligence activities of the various U.S.
Armed Services. During World War II, one of the
Allies’ most potent skills proved to be intercepting
messages and breaking enemy codes. After the war,
the collection, translation, and analysis of worldwide
communications produced significant NSA holdings
of classified intelligence records. In an unprecedented
effort, NSA undertook a full examination of these re-
cords in response to the Disclosure Acts.

The primary record holdings in NSA custody
consist of message files on paper, microfilm, and, more
recently, in electronic format. NSA reviewed record
indices and finding aids to locate files that potentially
contained information on war crimes and war crimi-
nals. In addition, NSA holds collateral intelligence
information, generally received from other agencies,
which it also searched. NSA searched its German-re-
lated information before turning to its Japanese-relat-
ed records. The entire process took over three years.

Initially, NSA’s search strategy focused on run-
ning the 60,000 Names List, IWG search terms, and
several hundred added names and subjects against
some 30 million electronic communications records
dating from 1967-1998. When an apparent match
was made with one of the search terms, a copy of the
document was printed, and an NSA analyst examined
the communication to determine if it held informa-
tion that was relevant under the acts.

Following its search of electronic records, NSA
reviewed some 20 million pages of paper copies of in-
tercepted messages and communications. Of these,

over 3 million pages covering many different message

series were identified as being potentially relevant.
These records, whose dates ranged from 1930-1992,
were searched page-by-page twice to identify possi-
bly relevant messages. As with NSA’s electronic files,
each potentially relevant intercept was printed, and an
NSA analyst examined the document to determine its
relevancy.

NSA also searched 2,724,000 pages of microfilm-
based records dating from 1930-1960, and 432,000
pages of microfiche-based records dating from 1960—
1970. Again, each image was examined on a page-
by-page basis and potentially relevant messages were
printed. An NSA analyst then made a relevancy de-
termination.

NSA Compliance with the Acts

Most of NSA’s printed selections were eliminated
when the match to a search term or name was dis-
covered to be not about a war criminal or war crime.
For example, the search may have uncovered a person
with the same name as a war criminal.

After responsive documents were identified,
NSA determined what kinds of information in an in-
tercepted message could be declassified and what re-
mained sensitive. Initial attempts to create redacted
releases proved unsatisfactory both to NSA and to the
IWG because the redaction of sensitive information
left the messages incomprehensible. By agreement,
paraphrases provided a means to extract the relevant
information while allowing the agency to protect cryp-
tographic details. The NSA analysts and the IWG au-
dit team worked closely to assure that the proposed

paraphrases provided an accurate but unclassified ren-
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dition of the intercepts.

In one instance, the DOJ/OSI member and pub-
lic members objected that a proposed NSA paraphrase
was insufficiently informative and could be mislead-
ing. NSA declined to make any changes, and as a
result, neither the document in question nor any para-

phrase of it was released.
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Department of Defense — Navy

Table 5. Navy declassification summary (number of pages)

Screened Found relevant Declassified & released  Withheld in full Under 0SI exclusion
NWCDA 95,000 0 0 0 0
JIGDA 1,201,096 1,09 1,09 0 0

SOURCE: March 2007 IWG statistical report.

Search Strategy

The Navy’s Declassification Office, using IWG key-
words and names, queried the Department of the Navy
Declassification Database and other Navy databases to
identify relevant records among its classified records.
These databases include records of the Chief of Naval
Operations, Secretary of the Navy, Naval Criminal In-
vestigative Service, Office of Naval Intelligence, and
many other programs and components.

The Navy’s Declassification Office of the Naval
Criminal Investigation Service (NCIS) reported that
it possessed 287,000 pages that were potentially rel-
evant to the NWCDA. Ultimately, however, NCIS
determined that none of these records was responsive.
(The files related to communists in the early postwar
period rather than to Nazis.)

To locate records potentially relevant to the JIG-
DA, the Navy used lists of terms supplied by the IWG
to search its holdings in Navy offices, holding areas,

the Naval Historical Center in the Washington Navy
Yard, Federal Records Center, and the National Ar-
chives. Navy searches of other repositories and the
Federal Records Center failed to yield previously un-
discovered relevant records. Some of these searches,
however, turned up duplicate copies of Allied Trans-
lator and Interpreter Section reports and other such
documents long ago declassified and available at the
National Archives. Some relevant Naval documenta-
tion in the custody of the National Archives was de-
classified under the DOD declassification authority
given to the National Archives for the IWG effort.

A small amount of classified, relevant material
was located among records that the Navy had already
These docu-

ments are reported in the National Archives section

transferred to the National Archives.

of this chapter.
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Department of Justice — Criminal and Civil Divisions

Table 8. DOJ Criminal and Civil Divisions declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 05l exclusion
NWCDA
Civil 207,000 10,000 10,000 0
Criminal 1,641,300 20,000 20,000 0
JIGDA 1,641,300 N/A N/A N/A

sOURCE: March 2007 IWG statistical report.

Search Strategy

DOJ Criminal and Civil Divisions both used the
60,000 Names Lists and the list of IWG furnished
terms, operation names, and code words to search
records stored in the Washington National Records
Center and in their offices. The results produced re-
cords related to the Hundred Persons Act as well as
subject files on investigative topics. The vast majority
of Hundred Persons Act files related to Eastern Euro-
peans suspected of having been communists. DO]J
transferred these files under the acts; however, they
contain very few records related to former Nazis. To-
tals in table 8 overstate the war crimes content.
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Department of Justice — Immigration and Naturalization Service (U.S. Citizenship and Immigration

Services)

Table 9. INS declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 0SI exclusion
NWCDA 4,281,000 3,000 18,000° 0 e
JIGDA N/A N/A N/A N/A N/A

sOURCE: March 2007 IWG statistical report.

“Processing and review by OSI to be completed.

Search Strategy
In 1999, the INS began to search its extensive hold-
ings housed throughout the country using the 60,000
Names List. Because the INS does not have origi-
nal classification authority, it projected that its search
would produce a very small volume of documents.
Its relevant files would include classified documents
received by the Service from other agencies, as well
as INS documents that contained derivative classifica-
tions. After searching for nearly two years, INS had
located no relevant classified files.

The IWG remained interested in the search for
INS files after the INS was moved from DOJ into the
Department of Homeland Security and renamed the

U.S. Citizenship and Immigration Services (USCIS).
OSI identified 36 classified INS files on individuals
whom it had investigated over the years. Some of the
files were still being used by OS], and, with the infor-
mation provided by OSI, USCIS was able to locate all
but one of the rest. As OSI had a photocopy of the
missing file in its records, it was able to supply a copy
to USCIS. OSI returned the borrowed files to USCIS
as it ceased to have a need for them. Ultimately, all
of the files were declassified and transferred to the Na-
tional Archives in accordance with the acts, although

many remain closed because they relate to OSI cases.
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Department of Justice — 0S|

Among all U.S. Government agencies, the Office of
Special Investigations is the only one whose records
pertain almost exclusively to Nazi criminals and their
crimes. However, because of the nature of OSI’s mis-
sion, the Disclosure Acts expressly excluded OST's re-
cords. Records of other agencies in which OSI has an
interest were also excluded from release under the acts
in order to protect OSI’s ongoing investigations and
prosecutions.

The laws state that the provisions for release of
declassified records “shall not apply to records (A) re-
lated to or supporting any active or inactive investiga-
tion, inquiry, or prosecution by the Office of Special
Investigations of the Department of Justice; or (B)

solely in the possession, custody, or control of that of-
fice.”®!

Although Provision B in the NWCDA clearly
fenced off from IWG attention all records held by
OSI, the DOJ/OSI member of the IWG nevertheless
invited IWG historians to examine OSTI’s records, and
such reviews did take place. OSI also discovered that
it possessed the only complete existing record of the
original Army and Air Force files of Arthur Rudolph
and provided copies of those files to NARA for re-
lease. Similarly, after the Department of Homeland
Security was unable to locate the immigration records
of Tscherim Soobzokov, OSI located a photocopy of
those records in its files and provided a copy.

Provision A, however, became a point of conten-
tion. The OSI took the exclusion provision to be clear
in its intent, noting that while other agencies were
granted exemptions for certain types of information,
the OSI exclusion was the only provision of its kind
in the Disclosure Acts, and that, by its express terms,
it covered both active and inactive files. According to
OSI’s understanding, the laws meant that the IWG

was not at liberty to release such records related to

subjects of investigation regardless of the document’s
age, the agency of origin, the status of the case to
which it pertained, or whether the subject of the re-
cord was living or dead.

Several IWG members, staff, and historians,
and the public members in particular, objected that
there were several classes of now-declassified docu-
ments whose release could not affect current OSI cas-
es. Namely, these were documents relating to closed
cases, deceased war criminals or suspects, or individu-
als who had never entered the United States, none of
which records mentioned or was any way concerned
with OST’s investigative activities. OSI countered that
much of the documentation was interconnected, so
that sources of information revealed in one case could
be sources in other cases, for example, and that in-
formation in seemingly unrelated files could indeed
affect current cases in a number of subtle but impor-
tant ways. For these reasons, OSI argued, the statute
expressly exclude material related to any OSI cases.

OSI interpreted the exclusion to apply to records
that were from, to, or about the office or that related
to individuals who were the subject of an OSI inves-
tigation, and not to records that were only nominally
related to OSI investigations in that they pertained
to units, events, institutions and organizations that
had been part of OSI’s cases. In order to insure that
the exclusion did not prevent the release of records of
significant public interest, the OSI Director informed
the IWG early in the project that he was willing to
review a limited number of statutorily excluded files
with a view to waiving the exclusion. As it turned
out, however, this review effort far exceeded his ex-
pectations. Of the pages that OSI identified as falling
under the exclusion, the OSI Director waived 23,660.
18,125 pages remain excluded.

Before OSI could review any files for possible

81. See section 3(b)(4) of the Nazi War Crimes Disclosure Act and Section 803(d) of the Japanese Imperial Government Dis-

closure Act, found in appendices 2 and 3, respectively.
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waiver, it was necessary to identify which documents
among the millions of pages declassified by the agen-
cies were excluded from release. To avoid overburden-
ing the Ofhice by directing @// declassified materials
to OSI for review, agencies were initially instructed
to mark any records that had potential OSI interest
prior to transferring the records to the National Ar-

? Unfortunately, this was not done in every

chives.?
case, so many potentially excludable records remained
unmarked, resulting in an additional review burden
for IWG, NARA, and OSI staff. OSI assigned its
longest-serving historian to screen the flagged records
as well as unmarked records considered likely to hold
information subject to the OSI exclusion and to pre-
pare detailed notes on them. National Archives staff
treated all documents marked by the OSI historian
as presumptively excluded until specifically waived,
at which point they were processed for public release.
The OSI Director and the OSI Chief Historian then
examined the reviewing historian’s notes and, in many
instances, the documents themselves, to determine
which records fell under the statutory exclusion and
also to identify records that the Director should per-
sonally review for possible waiver.

The OSI Director principally used the following
criteria to identify those records that he would con-
sider waiving: (1) relevance to issues concerning U.S.
Government and foreign government use of suspected
Nazi criminals; (2) materials requested by the IWG’s
historians; and (3) materials containing significant
new information about the Holocaust.®

Some IWG members and staff would have liked
all excluded files reviewed for potential waiver, but
the very large number of files, and the fact that the
OSI Director felt that he alone had the experience and
authority to make final decisions, rendered a general

82. See appendix 13 for this 12 May 2000 memorandum.

review impossible. Citing ethical requirements, the
OSI Director also declined to review for waiver ex-
cluded records that pertained to: (1) defendants who
prevailed in litigation brought by the DOJ, in which
it was established that they did 7oz participate in Nazi-
sponsored crimes, (2) subjects of OSI investigations
in which OSI determined that the allegations were
clearly untrue; and (3) subjects of OSI investigations
in which OSI was unable to find any evidence to sup-
port a reasonable suspicion that the allegation might
be true.?

The types of materials that have been excluded
varied considerably by agency. Much of the excluded
material from the State Department, for example, in-
volved cable traffic between Washington and the field
that the State Department sent on OSI’s behalf. The
excluded State Department material often pertains to
OSI’s investigations and prosecutions of individual
subjects. 'The majority of excluded FBI and Army re-
cords (many of which originated in the late 1940s and
1950s) pertain to past or present OSI subjects but not
to OST’s investigation of them. The OSI maintains
that such records can be particularly important to
OSI’s immigration and naturalization fraud prosecu-
tions insofar as they document the extent of the U.S.
Government’s knowledge about a subject’s wartime
activities at the time of immigration or naturalization.
Examples of waived files include those of well-known
cases, such as Klaus Barbie, Otto von Bolschwing, and
Kurt Waldheim.

According to an agreement reached between
DQOJ/OSI and the IWG, all documents currently be-
ing withheld because they fall under the OSI exclu-
sion will be released once details of their release have
been coordinated between the National Archives and
the Department of Justice.

83. Memorandum, “Statutory Exclusion of OSI-Related Records Under the Two Disclosure Acts,” Eli M. Rosenbaum to Steven

Garfinkel, February 7, 2003, IWG Administrative Files.
84. Ibid.
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Department of Justice — U.S. Pardon Attorney

Search Strategy

In response to the IWG, the Office of the Pardon At-
torney released approximately four cubic feet (about
10,000 pages) of war crimes—related records to the
National Archives. Included within this accession
are a number documents pertaining to efforts to gain
clemency for Tomoya Kawakita, a Japanese-American
dual citizen found guilty of treason in 1948 for mis-
treating American POWSs while he was employed as a
civilian interpreter at a prison labor camp in wartime
Japan. Also included in the accession is the pardon
application of Iva Ikuko Toguri D’Aquino (aka Tokyo
Rose), a Japanese American convicted in 1949 of trea-
son for broadcasting Japanese propaganda during the
Pacific War.
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Department of State

Table 10. Department of State declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 0SI exclusion
NWCDA 6,502,500 48,889 41317 269 7303
JIGDA 5,205,000 3,716 3,602 6 108

SOURCE: March 2007 IWG statistical report.

Search Strategy

The Department of State searched all records still in
its custody likely to hold relevant documentation.
The Executive Secretary of the Department sent a
total of four formal tasking memoranda to all major
offices and bureaus of the Department, and to embas-
sies and other overseas posts and missions, calling first
for the identification of relevant documents, and then
for the actual production of documents. The tasking
memoranda provided extensive written guidance and
required the submission of detailed written reports on
document search results. Each bureau or office was
required to task its subordinate offices and overseas
posts under its jurisdiction. There was extensive fol-
low-up by telephone, written correspondence, e-mail,
and telegrams to overseas posts.

The IWG and the HAP questioned the com-
pleteness of the Department’s search for JIGDA
documents because the tasking order requiring the
search was dated only one day before the search was
to be concluded. Investigating further, the IWG staff
determined that State’s patently impossible schedule
was the result of bureaucratic delays in issuing the
formal tasking. The Foreign Service posts had ac-
tually received the tasking informally several weeks
prior, in time to conduct an adequate search by the
due date.

The State Department also searched its State Ar-

chiving System (SAS), which contains about 25 mil-
lion records, and its retired paper records. Primarily,
the Department searched records dated after 1973, so
the volume of records collected for initial evaluation
and finally determined to be relevant under the acts
was relatively small.®> Since 1973, the SAS has served
largely as an electronic repository for cable traffic be-
tween headquarters and its posts.

The State Department began its electronic re-
cords search of the SAS using broad terms such as
“Nazi,” “crime,” and “war criminal,” which it assumed
would be sufficient to identify all potentially relevant
records. Relevant records from among this batch were
printed and processed for declassification. However,
this method was discovered to be inadequate when the
State Department’s search of its paper records began to
produce items that should have been identified in the
electronic search. The State Department then decided
to search its electronic files again using a test list of the
names of 20 Nazis. This test revealed several hundred
additional documents that were potentially relevant to
the acts. Five of the individuals on the test list were
selected for further analysis. This focused search on
the five subjects turned up 762 documents, of which
407 were deemed relevant by the State Department’s
document analysts. Before this test, the Department

had found only 78 of these 407 documents.

85. In accordance with Executive Order 12958 and its predecessors, the State Department had already systematically reviewed

for declassification and transferred to the National Archives most of its retired files dated before 1973. In recent years the De-

partment of State had been more aggressive than any other Cabinet-level agency in reviewing its records and transferring them

to the National Archives.
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The State Department considered reexamining
its electronic files using the 60,000 Names List, but
because the list was created from names with wartime
and immediate postwar relevance, the agency decided
it would not be productive to manually enter these
names in order to search a database of records created
nearly three decades after the war. Instead, with the
consent of the IWG staff, the Department used a list
of notorious Nazis and a list of 2,300 suspected war
criminals known to have had encounters with the U.S.
Government (principally concerning immigration and
visa issues), which were considered more likely than
the 60,000 Names List to yield relevant documents
from among the Department’s post-1972 records.
This search produced approximately 20,000 potential-
ly relevant documents. A large number of the names
produced no documents, and many documents were
found to be about individuals who merely had the same
name as someone on the search list. The State Depart-
ment eliminated the non-relevant and duplicate docu-
ments, then declassified the remaining materials and
processed them for transfer to the National Archives.

The information contained in relevant files relat-
ed primarily to more recent issues, such as the search
for Nazi gold, the extradition and deportation of Nazi
war criminals resulting from OSI cases, and world-
wide investigations to verify reported sightings of Nazi
war criminals. For example, the Department of State
records collected and reviewed included information
related to the cases of Klaus Barbie, Josef Mengele,
Walter Rauff, Viorel Trifa, John Demjanjuk, Karl Lin-
nas, and Andrija Artukovic.

State Department Compliance with the Acts

Given the relatively small volume of potentially rel-
evant records remaining in the custody of the State
Department that would need to be examined under
the NWCDA and JIGDA, the IWG expected that
the Department would be able to complete its work

quickly. Regrettably, that was not the case.

Part of the problem lay in the statute itself. The
NWCDA specifically designated the Historian of the
Department of State as the Department’s IWG rep-
resentative. In contrast, agency heads were statutory
members for all other agencies.*® The Historian had
no direct administrative or operational control over
the departmental components actually managing and
administering the State Department’s records declas-
sification program. Although the Historian’s Office
is not the Department’s records management and de-
classification authority, it has broad expertise on his-
torical issues, and its responsibilities include advising
the Department on issues relating to the declassifica-
tion, maintenance, and preservation of important his-
torical records. The Office of the Historian was thus
extensively involved in the overall discussions of how
the Department of State would carry out its NWCDA
responsibilities.

However, it was another element of State, the
Office of Information Programs and Services (IPS),
under the Assistant Secretary for Administration, that
actually carried forward the records search and declas-
sification effort. IPS, using its experienced declassifica-
tion and FOIA reviewers, managed and implemented
the search for relevant documents. Several State of-
ficers with extensive experience in German affairs and
knowledge of the Nazi era reviewed the documents for
relevancy and undertook their declassification.

Initially, this disjunction between Office of the
Historian and State’s declassification authority result-
ed in lengthy delays and confusion over the course of
the Department’s efforts to satisfy requirements of the
acts. For example, on several occasions, the IWG and
the HAP sought clarifications on matters that were
not under the jurisdiction of the Historian’s office but
instead required the direct involvement of officials
from other areas of the Department. Ultimately, this

problem was overcome and the Department worked

86. The statutory members in turn named their representatives to IWG.
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effectively during the latter years of the IWG effort.

Also at the beginning of the Department’s de-
classification effort, copies of documents that State
Department analysts deemed non-relevant to the Dis-
closure Acts were destroyed without a record. After
the IWG audit team learned of this procedure, the
State Department changed its practice and saved cop-
ies of documents deemed non-relevant for audit team
review.

As the document search proceeded, the Depart-
ment worked closely with the IWG staff, and particu-
larly with the IWG audit team, to assure a smooth
administrative effort and to enlarge and expand the
substantive parameters of the document search. Ex-
tensive personal follow-up with Department of State
officials, and with embassies and other overseas posts
and missions, produced many relevant records that

might otherwise have been overlooked. In cases in

which the auditors disagreed with the State Depart-
ment’s determination of relevancy, or with the prelim-
inary decision to withhold declassification of a docu-
ment or a significant segment thereof, the IWG urged
the Department to re-review the previously classified
material and to be less restrictive in exempting fur-
ther records from declassification. The Department
of State was fully responsive to this request, concurred
with the IWG’s interpretation of the declassification
standards, and re-examined previously withheld re-
cords. As a result, additional information was declas-
sified. Some of the records that were subsequently
declassified included reports of U.S. discussions with
European government officials regarding compensa-
tion for Holocaust victims. Others concerned gold
acquired by the Nazis that they had transferred to

other countries.
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Department of the Treasury

Table 11. Department of Treasury declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 05l exclusion
NWCDA 1,400,000 430 430 0 0
JIGDA N/A N/A N/A N/A N/A

SOURCE: March 2007 IWG statistical report.

NOTE: Treasury files possibly relevant under JIGDA are in the custody of the National Archives and are included in the Archives’

figures (see table 13).

Search Strategy

The Treasury Department made a detailed search of
its holdings and found that the majority of its relevant
records related to compensation for stolen assets or
Nazi gold. Some files related to GAO inquiries on
Nazi war criminals who may have entered the United
States. The Treasury Department searched for records
under JIGDA, but found none that were classified.
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Federal Bureau of Investigation

Table 12. FBI declassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under 05l exclusion
NWCDA 3,250,186 364,919 363,015 5 1,899
JIGDA 127,085 71,485 1,485 0 0

SOURCE: March 2007 IWG statistical report.

Search Strategy

The FBI’s Historical and Executive Review Unit
(HERU), Records Management Division, was tasked
with ensuring that the FBI complied with the Disclo-
sure Acts. HERU’s structure and organization were
well suited to the task of locating relevant records in
the elaborately cross-indexed FBI filing system.

In general, FBI records relate to criminal and
national security investigations conducted by the Bu-
reau. The Bureau organizes its records into numbered
classifications corresponding to specific violations of
law or activities, such as classification 100 (domestic
security), 065 (espionage), and 105 (foreign counter-
intelligence).

The Bureau used its traditional investigative file
search process to locate records relevant under the
acts. First, in cooperation with an IWG staff archi-
vist who had extensive experience with FBI records,
HERU analysts began by reviewing classifications
that promised to hold war crimes information, such
as Foreign Counterintelligence, Foreign Police Mat-
ters, Foreign Military and Naval Matters, and Foreign
Funds. Those classifications likely to contain relevant
files were examined on a file-by-file basis to identify
pages that were responsive to the acts. HERU also
searched less obvious classifications, such as those
with possible relevance to stolen assets.

Using the FBI's Automated Case Support Sys-
tem and its 65 million—card manual indices, HERU
searched the selected classifications for files naming
individuals in the 60,000 Names List, as well as or-
ganizations and terms specified in the Japanese key-
word list, and the IWG term lists. HERU reviewed
files that were created as early as 1920 and as recently

as 1998. The FBI also canvassed former employees
who were likely to have knowledge of FBI operations
during World War II. HERU then interviewed sever-
al former Special Agents who were intimately involved
in FBI wartime and postwar operations. These in-
terviews yielded additional strategies for exploring the
files. Lastly, IWG historians briefed HERU on World
War II and war crimes topics. Additional IWG staff
visits helped the FBI to keep its analysts fully informed
IWG
historians, using the files of other agencies, turned up

on issues related to the acts and war crimes.

some references to FBI activities, which yielded fur-
ther leads.

In addition to the above strategies, HERU con-
ducted independent research based on its initial find-
ings. These efforts led HERU to closely examine its
Project Paperclip files, which resulted in over 600
additional files being released under the individual
names of German scientists.

During World War II and afterwards, most files
concerning war matters were initiated at FBI Head-
Nevertheless, HERU canvassed FBI field
offices for files relevant to the Disclosure Acts and

quarters.

incorporated findings from field offices into its head-
quarters filing system. In nearly all instances, the
original FBI file was later transferred to the National

Archives along with the FBI index cards for the file.

FBI Compliance with the Acts
Once the searches were completed and the files locat-
ed, all files were retrieved by the FBI’s Central Records

System. Next, HERU staff reviewed the files for rel-
evancy. As the primary files were being reviewed, the
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FBI continued to search its holdings using additional
subjects or terms.

The FBI reviewed its files using a broad defini-
tion of relevancy. If the materials in a file related even
generally to German or Japanese prosecution of the
war (for example, if they contained information about
the German wartime economy), the file was deemed
relevant under the acts. As a result, the FBI declassi-
fied hundreds of thousands of pages. Further, if an
FBI file contained some relevant information, HERU
attempted to declassify the entire file in order to pre-
serve the integrity of the record.

Before declassifying a document, the FBI reviewed
it twice: the initial review was subsequently confirmed
by a more experienced classification expert. To pro-
tect sensitive information, HERU redacted classified
text rather than withholding an entire document that
contained some classified information. Pages contain-
ing sensitive information were also reviewed twice.

Before any of these files were transferred to
NARA, the program manager reviewed all redacted
information to determine whether any redacted mate-
rial could in fact be released. IWG auditors compared
all redactions and withheld documents with the origi-
nals, identifying any questionable withholdings for
further review.

Of the 436,000 pages identified by HERU as rel-

evant under the Disclosure Acts, only five full pages

required continued classification. Approximately 1.5
percent of the transferred pages (6,044 relating to Na-
zis and 388 relating to Japan) required redaction of
classified information. Over 98 percent of all redac-
tions concerned (1) information about a confidential
source or (2) information, which, if released, would
impair relations between the United States and a for-
eign government. None of the withheld names iden-
tified a war criminal or a war crimes suspect. Other
statutory bases for redactions included information
related to grand jury investigations, Federal income
tax data, and individual social security numbers.

The FBI initially determined that information
from several foreign governments required continued
protection. At the IWG’s request, the FBI contacted
those governments and reached agreements that al-
lowed virtually all its foreign government information
to be declassified. Only a few redactions of names
or information relating to individuals associated with
those governments remain.

A total of 116 pages from 24 files were deemed
not relevant. These were placed in an envelope marked
non-relevant and transferred to NARA with the origi-
nal files in order to keep the original files intact.

Over a period of two years, the FBI made 32
shipments of relevant records to the National Ar-

chives. See figure 14 for an example of a declassified
FBI record.
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Figure 14. Fake passport

After the war, Walter Schellenberg, head of SD Foreign Intelligence, attempted to downplay his
wartime activities. However, newly released documents help historians draw a more accurate picture.
Given one year by Himmler to create an effective agency, Schellenberg overhauled and restaffed SS
Foreign Intelligence—in part with former Gestapo members—and by 1943 it had a staff of 2,000.
Under Schellenberg’s reign, SD Foreign Intelligence figured prominently in both the formation and
implementation of Nazi policy.

Newly released FBI records include the passports pictured below as well as voluminous files
related to Schellenberg’s intelligence and counterintelligence activities, especially interrogations on the
personnel and structure of the Nazi intelligence services. Schellenberg was captured in Sweden after
the war attempting to escape under a false identity, and sentenced to a six-year term for war crimes.
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National Archives And Records Administration

Table 13. NARA dedassification summary (number of pages)

Screened Found relevant Declassified & released Withheld in full Under OSI exclusion
NWCDA 57,665,700 7,581,408 7,581,165 0 243
JIGDA 2,037,500° 57,500 57,500 0 0

SOURCE: March 2007 IWG statistical report.

“Figure includes classified records that were transferred to the National Archives before the Disclosure Acts. The National Ar-

chives searched its holdings for German- and Japanese-related documents at the same time; the number of documents screened

under each act is therefore an estimate.

*Number represents whole files, released to preserve file integrity. Only a small portion of these files includes relevant war crimes

documentation.

Under the Disclosure Acts, the National Archives re-
leased whole archival file series rather than selected
documents, which had a major impact on the quan-
tity of records searched and the large number of pages
declassified. It is important to understand that most
of the National Archives holdings processed under
the acts do not, in fact, directly touch on war crimes.
However, the release of entire files that include war
crimes information eliminates any question of wheth-

er relevance may have been defined too narrowly.

Search Strategy

Like every Executive Branch agency holding classified
records, the National Archives was required to examine
all classified records in its custody in order to identify
relevant war crimes documents for declassification re-
view and release. However, unlike other agencies, the
NARA’s search did not focus on its own operational
records. As the legal repository for the permanently
valuable records of the U.S. Government, the Nation-
al Archives made a preliminary survey using lists and
indices of over 300 million pages of archival records
created by other agencies. These surveys focused on
two bodies of records: accessioned records that had
not gone through systematic declassification review,
known as “unprocessed records,” and classified docu-
ments that had been withheld from previously declas-
sified record series, known as “withdrawn records.”
The surveys identified over 57 million pages of records

requiring further examination for relevancy under the
acts. The massive volume of records was then divided
into three general groups, which were ranked to reflect
their likelihood of containing relevant war crimes in-
formation. Processing focused on those records with
the highest probabilities of containing classified war
crimes information.

Unprocessed Records

As the custodian of records transferred from many
different agencies, the National Archives is the heir
to many types of record keeping systems. The bil-
lions of pages of individual documents held by the
National Archives are generally organized just as they
were created and maintained at originating agencies.
As a result, the National Archives had to employ mul-
tiple approaches to search for and identify potentially
relevant unprocessed records. The National Archives
searched both its formal descriptive information about
the records and its archival processing files. Electronic
searches on unprocessed records identified the princi-
pal materials requiring further examination. Acces-
sion dossiers of recent acquisitions and discussions
with archivists provided further leads on new records
holdings or materials soon to be transferred. Finally,
the National Archives examined guides, inventories,
and finding aids to refine its search for potentially
relevant sources. In general, files were deemed likely
to be relevant based on subject, geographic location,



Agency Implementation of the Acts 73

time period, and governmental units involved. Given
the fact that most of the records so identified had been
created before 1960, NARA either declassified them
or urged their declassification by reviewing agencies
because, even if they were only remotely relevant, re-
lease would correct previous negligent declassification
and assure the opening of the full historical record of
the period. This approach was taken in the belief that
a full record will yield information and insights in the
future study of war crimes that may not be immedi-
ately evident.

Withdrawn Records

The National Archives identified potentially relevant
withdrawn records by searching electronic databases
of classified record holdings, reviewing paper-based
dossiers of all past declassification projects, and re-
viewing printouts that provided brief descriptions of
all withdrawn documents. When withdrawn records
were in any way related to war criminals, based on
the known attributes of the open records from which
the withdrawals had been made, and then on actual
review, they were declassified. Thus, for instance, all
records previously withdrawn from State Department
files related to Spandau Prison (where high level Nazi
war criminals were incarcerated) were automatically
considered relevant and were either referred by NARA
to State Department reviewers for release or were de-
classified by NARA using existing State Department
guidelines. While all identification of withdrawn re-
cords was not as obvious as the Spandau files, as with
unprocessed records, NARA attempted to err on the
side of inclusion when any question of relevance was

posed.

Presidential Libraries

The National Archives holds and administers all
Presidential papers since the Hoover administration.
Each of the Presidential Libraries conducted a search
of the documents in its collections for relevant mate-
rial. Libraries searched their records by subject or gov-
ernmental organizations. Libraries able to conduct
electronic searches (such as the Reagan Library) used

likely key words as suggested by events and issues of
the particular administration. For example, the Tru-
man Library and Eisenhower Library searched for any
material related to the decision not to prosecute the
Emperor of Japan and other prominent Japanese of-
ficials. The Truman, Eisenhower, Kennedy, Ford, and

Reagan Libraries located responsive materials.

NARA Compliance with the Acts

During its search for records, the National Archives
expanded its definition of what information was
relevant under the Disclosure Acts. Initially, it con-
centrated on records known to have direct reference
to war criminals, such as Army Counterintelligence
Corps files on German detainees. As the process ad-
vanced, archivists moved to include all of the OSS
files, for instance, because the miscellaneous nature
of such files meant they contained a wide variety of
information, which often unexpectedly related to
aspects of war crimes. Even general records on, say,
wartime finances in Switzerland, without any refer-
ence to war crimes, could lead to details about looted
Nazi assets or Nazi counterfeiting operations that sup-
ported criminal activity. Such discoveries early in the
process led the National Archives to define relevancy
as broadly as possible.

The National Archives approached declassifica-
tion in the same expansive manner as its determina-
tion of relevancy. The declassification staff worked to
release entire files and record series to maintain the
archival context and file integrity of the newly released
war crimes information. That is, the declassification
authority derived from the Disclosure Acts was ap-
plied at the broadest level, to whole integral records
series among which responsive files were discovered,
rather than limiting review to individual war crimes
documents. NARA urged agency declassifiers to re-
sist the tendency to withhold intelligence information
simply because certain kinds of information had tradi-
tionally been withheld. This effort produced a broad
release of World War II intelligence and investigative
information, which went beyond specific war crimes

and war criminal documents to provide a fuller his-
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torical backdrop to those narrower topics.

Declassification of records in the National Ar-
chives usually requires coordination with, and advice
and assistance from, federal agencies with equities in
the classified information in the documents, regardless
of who created the documents. Indeed, the National
Archives faced some of its most complex work in co-
ordinating reviews of records that had multiple-agen-
cy equities. All agencies responded diligently to IWG
requests for assistance with reviewing these records.

The National Archives staff also coped with the
problems of releasing information that identified vic-
tims as well as perpetrators of war crimes. Some po-
tentially sensitive personal information was contained
in very recent records. NARA’s General Counsel pro-
vided advice on information that could require with-
holding for reasons of privacy. The National Archives
assumed responsibility for the privacy review of both
records in its custody and of records transferred to the
Archives under the Disclosure Acts.

In addition, all of the materials to be released un-
der the Disclosure Acts had to be separately screened

in whole or part for four special interests. First, NARA
staff gave the immediate review priority to records of
interest to the Holocaust Assets Commission, which
was completing its legal mandate. Second, under spe-
cific provisions in the Disclosure Acts, the National
Archives oversaw review by the DOJ/OSI of all re-
cords, deferring release of some 18,000 pages of statu-
torily excluded records while processing for immediate
release more than 23,000 pages pursuant to waivers of
the exclusion given by the DOJ/OSI member. Third,
under the Kyl and Lott Amendments, the Department
of Energy had to review all records to be released. Fol-
lowing the DOE review, the National Archives tabbed
and withdrew several hundred pages from the files
before public release to guard against dissemination
of technical nuclear information. Finally, in compli-
ance with the Records of Concern program instituted
after the September 11 attacks, the National Archives
reviewed all records touching on Japanese, German,
and Allied chemical and biological warfare to prevent
release of technical information on weapons of mass

destruction.
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Other Agencies

The Defense Intelligence Agency, Department of
Energy, Department of Commerce, United States
Information Agency, Federal Reserve Board, Joint
Chiefs of Staff, and National Aeronautics and Space
Administration were asked to examine their holdings
for records that were potentially relevant under the
Disclosure Acts.”

the IWG that it found no relevant classified records

Each of these agencies informed

in their searches. The National Security Council also
searched its records and found a single responsive
document.

The staff of the Federal Reserve Board executed a
thorough search of its records using the 60,000 Names
List. While the Board does not have original classifi-
cation authority, it occasionally receives classified do-
cuments from other agencies. The FRB reviewed over
10,000 pages in its custody, and assisted in initiating a
review of records in the custody of the Federal Reserve
Bank in New York. While this review produced no
relevant classified records, it did result in the identifi-
cation of some 3,000 pages of unclassified documents,
which related to World War I1-era seized assets, copies
of which were transferred to the National Archives.

NASA determined early in the declassification
effort that it held no relevant records in any of its office

87. NARA reviewed Joint Chiefs of Staff records in its custody.
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space, records holding areas, or in the Federal Records
Center. A NASA official briefed the IWG in August
1999 on the agency’s response to the acts and formally
notified the IWG and the Archivist of the United Sta-
tes that any relevant classified records in the custody
of the National Archives containing NASA equities
were to be reviewed and declassified by NARA.

The National Security Council made a thorough
search of its holdings using the 60,000 Names List
and located only one document that was responsive
to the acts. Following its declassification review, the
NSC transferred to the National Archives a copy of
this document, which contained minutes from an
NSC meeting containing references to the Klaus Bar-
bie affair.

on a number of non-war crimes related topics still re-

Since the minutes contained information

quiring national security protection, the NSC declas-
sified that portion of the minutes relating to Barbie
The National Archives
accepted this redacted copy and released it as part of
the IWG Reference Collection. Responsive classified

and redacted the remainder.

materials created or received by the NSC that are no
longer in NSC custody are among the holdings of the
National Archives and its Presidential libraries, and
were handled by the Archives in response to the acts.






6. Findings and Policy Recommendations

The Disclosure Acts cost the American people ap-
proximately $30 million, or about $3.50 per page, to
locate, declassify, and open government records that
were largely over 50 years old.®* Was it worth it? In
other words, are single-subject, targeted, locate-and-
declassify projects worth the extraordinary level of
effort required of government agencies and the high
costs required of the American taxpayer? The IWG
was deeply concerned about whether the openness
that has been achieved through the release of records
under the Disclosure Acts could have been reached
more completely and more efficiently by another
mechanism.

Openness itself is not in question. As seen in
chapter 3 of this report, lack of openness was a major
impetus behind the Disclosure Acts. Congressional
dissatisfaction with the responsiveness of U.S. intel-
ligence agencies to questions about their use of Nazi
war criminals in postwar intelligence work, and public
dissatisfaction with the lack of aggressiveness in pros-
ecuting Japanese war criminals and holding Japan ac-
countable roused suspicion that government cannot
be trusted to tell the truth even about events well over
a half century past. Some even charge that there is
a concerted cover-up in progress. The IWG believes
that openness to the maximum extent consistent with
national security will ameliorate such suspicions. The
following findings, analyses, and recommendations
are offered in that spirit.

Finding 1: The opening of documentation related
to war crimes required a targeted, legislatively man-
dated effort. The 8 million pages of largely intelli-
gence-related material released under the Disclo-
sure Acts had very little prospect of being released
in a timely manner through routine declassification
mechanisms. In fact, many of the documents released
under the Disclosure Acts that are most historically
valuable, particularly records of the Army Counterin-
telligence Corps and the Office of Strategic Services,
had recently undergone systematic review under Ex-
ecutive Order 12958 and were not released. These
documents, reviewed under Executive Order 12958
(amended by Executive Order 13292), were withheld
simply because they belonged to a category of infor-
mation normally withheld, not because their content
was still sensitive or would harm national security if
released. In other cases, documents were set aside for
review by another agency because the agency with de-
classification authority was reluctant to make a deci-
sion without consultation. Similarly, FBI records re-
leased under the Disclosure Acts would not have been
released as a body without the Acts because they were
not subject to any regular review. They would have
been released only piecemeal under scattered Freedom
of Information Act requests.

Keeping records classified is the path of least re-
sistance for agencies, and too often a rote response.

Superficial declassification review often results when

88. These costs are estimates because the activities involved are not often susceptible to strict accounting and because agen-

cies did not all report fully. CIA withheld cost information in adherence to the policy that intelligence budget information is

security classified.
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agencies, in panic at approaching automatic declas-
sification deadlines, hire contractors to quickly review
large bodies of materials. Those contractors find it
more expeditious—not to mention beneficial for their
continuing contract—to continue classification. The
IWG found that systematic declassification reviews
conducted by contractors generally yielded inadequate
results.

The IWG concluded that the overwhelming ma-
jority of materials released under the Disclosure Acts
should have been released earlier under Executive Or-
der 12958. Had the declassification mechanisms al-
ready in place been working properly, the Disclosure
Acts would not have been necessary. In an effective
system, documentation 50 and 60 years old would
be reviewed for declassification with the presumption
that it is releasable unless its release would demonstra-

bly injure the security of the nation.

Recommendation 1: Congress should enable the Ex-
ecutive Branch to enforce the declassification system
currently in place. Agencies should insist, and Con-
gress should provide oversight to assure, that agency
reviewers engage in substantive review of classified
material, even though that material may contain in-
formation related to intelligence sources and meth-
ods. Congress should provide the necessary resources
to support enough personnel devoted to declassifica-
tion review and to assure that those personnel are ad-
equately trained to be able to make sound declassifica-

tion decisions.

Finding 2: Targeted, subject-specific search and de-
classify efforts are an expensive and inefficient way to
address overdue declassification. The $3.50 per page
cost of finding, declassifying, and releasing war crimes
records far exceeded typical spending on declassifica-

tion activities. According to the Information Security

Oversight Office, which monitors the nation’s classi-
fication system, the cost per page of material declas-
sified through systematic review in 2003 was $1.26.%
In 1997, the Moynihan Commission reported several
instances of mass declassification projects that brought
the cost down to pennies, or even less, per page.”

Records released under the Disclosure Acts could
have been released earlier at a fraction of the cost.
The OSS records reviewed under the Disclosure Acts,
for instance, could easily have been reviewed with a
method less intensive and tedious than a line-by-line
review, and the same result would have been reached.

The establishment of an automatic declassifica-
tion date for all materials would provide additional
reassurance that the public would eventually get in-
formation that could not be released during normally
scheduled review, perhaps lessening the pressure for
special reviews.

Recommendation 2: An absolute declassification
date should be established for exempt records. In
addition to enforcing the current declassification sys-
tem, a time period should be established, preferably
through law, beyond which materials may not remain
withheld from public access. This may be a very long
period, perhaps 75 years. The IWG recognizes that
there may be information that will require protection
for a very long period in order to protect the Nation’s
security, for instance, to prevent the dissemination of
chemical, biological, and nuclear weaponry informa-
tion. However, as the experience of the Disclosure Act
demonstrates, there is a point at which protection is
no longer cost-effective or wise for information that
has lost its sensitivity, such as sources who are long
dead and technologies that are widely known.

Finding 3: The Disclosure Acts are unsuitable as a

model for the release of materials overdue for declas-

89. http://www.archives.gov/isoo/reports/2003_annual_report.html#11/.

90. Report of the Commission on Protecting and Reducing Government Secrecy 1997, Senate Document 105-2, Pursuant to
Public Law 236, 103rd Congress (Washington: Government Printing Office, 1997).
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sification. Although the Disclosure Acts addressed a
failure of the current declassification system, single-
subject declassification efforts have several inherent
problems. One problem is that files transferred under
this model can distort the historical record. Because
CIA documents released under the Acts lack their
original file identifiers and place in the file, the mean-
ing derived from file context and surrounding docu-
mentation is, to some degree, compromised.

The State Department also released individual
documents because its files were electronic and not
arranged in categories meaningful to the acts. The
State Department is transferring its electronic files in
full to the National Archives in the normal course of
disposition (its electronic files from 1973-1975 are al-
ready available at the National Archives). The lack of
arrangement of these files presages a problem that will
be encountered with future electronic files that are
randomly compiled. National Security Agency files
also presented this problem, with additional security
complications.

Another problem with single-subject declassifica-
tion efforts is agency difficulty with searches. Agency
personnel who actually conduct searches under laws
such as these cannot be counted on to be subject-area
experts. Searching for Nazi and Japanese war crimes
records was possible only because there was already
a large historical record to use as a source for search
terms and definitions, there was a full body of scholar-
ship on the subject, and there was a basic public un-
derstanding of, and continuing interest in war crimes
records. Even with widely available information on
the subject of war criminals, it was necessary for the
IWG to provide historical expertise and to constantly
monitor the quality of agency searches.

Nearly all of the personnel devoted to implement-
ing the Disclosure Acts, whose work totaled some 172
full-time staff years, were already reviewing records
under systematic declassification mechanisms (such
as Executive Order 12958) or responding to citizens’
Freedom of Information Act requests. Staff had to
put these responsibilities aside while they implement-
ed the Disclosure Acts.

Finally, the IWG had great success in part be-
cause the acts pertained to Nazis, the Holocaust, and
Japanese mistreatment of American POWs. The Dis-
closure Acts, (like the President John E Kennedy As-
sassination Records Collection Act), touched on topics
that spur significant public activism, which agencies
do not want turned against them.

Recommendation 3: Targeted declassification proj-
ects should be limited to subjects of exceptional pub-
lic interest that have not been adequately addressed
by the declassification system. Implementing the
Disclosure Acts showed us that subject-specific de-
classification projects are effective when the subject is
well defined and relatively narrow. Targeted records
search-and-declassification efforts might be appropri-
ate to answer public questions that have some degree
of urgency, such as the searches for records on POWs
and MIAs or the search for materials related to Gulf
War illness, which involve the fates and current well
being of American soldiers. Outside of such condi-
tions, it would not seem useful or efhicient to adopt
the Disclosure Acts experience as a model to address

the problems of overdue declassification generally.

Finding 4: Greater precision in the definition of the
intent of the Disclosure Acts and of the role and au-
thority of the Interagency Working Group would
have spared time, money, and contention. At the
beginning of the implementation period, there was
some uncertainty about the scope of the Nazi War
Crimes Disclosure Act and, later, about the object
of the Japanese Imperial Government Disclosure Act
that impeded progress.

However, a greater hindrance to full implemen-
tation of the Acts was uncertainty about the IWG’s
role and authority. The IWG was given authority only
to recommend records for declassification and release.
As discussed in chapter 4, the Disclosure Acts gave re-
spective agency heads the decision-making authority
over the declassification and release of relevant docu-
ments, which led to great inconsistency among agency
approaches to implementation. The law provided no
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mechanism to adjudicate differences of opinion about
a document’s relevance or sensitivity.

Without authority to impose standards of rel-
evance and declassification, and without a statutory
resolution process to follow (such as that prescribed
by the Kennedy Assassination Records Collection
Act), often the IWG’s only course was to address his-
torical and moral arguments to high agency officials.
Although the IWG’s public members used this course
at times to telling effect, meaningful compliance with

the law remained, at base, voluntary.

Recommendation 4: Legislation mandating targeted
declassification projects should be clear in its intent
and clear in the authority given to any body estab-
lished to provide oversight. Clear statutory definition
and intent, coupled with an organized and authorita-
tive oversight establishment, would have resulted in
more consistent search and declassification review
across the Executive Branch.

The recent establishment of the Public Interest
Declassification Board (PIDB), as required by the
Public Interest Declassification Act of 2000, appears
to satisfy this recommendation in respect to its call
for a more formal oversight establishment. The IWG
commends the PIDB to the attention of Congress as
a partial solution to declassification review of material
related to subjects of high public interest. The IWG
also notes however, that such a body is not a solution
to the more general problem of the accumulation of
classified records and the inadequate declassification

of those records as they age.

Finding 5: The public must be involved in oversight
of the search and declassification process. Left to the
government records and declassification establishment
alone, the implementation of the Disclosure Acts
would not have yielded nearly the amount or qual-
ity of information that it eventually produced. The
inclusion of committed, knowledgeable, and insistent
public members serving the IWG saved the declas-
sification effort from being routine and perfunctory.
Those members, together with a Historical Advisory

Panel, the holding of public forums, and a general
practice of openness, kept the entire IWG account-
able to several important constituencies, resulting in

the release of more information.

Recommendation 5: Appoint Public Members to
Oversight Boards. Because outside oversight was cru-
cial to the success of this declassification effort, the
failure to appoint a fourth public member, as required
under the Japanese Imperial Government Disclosure
Act, may have harmed the credibility of the imple-
mentation of the acts, and this error should not be re-
peated in future efforts. Oversight bodies that include
public representation are more likely to be skeptical
of routine declassification decisions, more likely to
remain independent, and less subject to Government
agency pressures. Together with a clear and open de-
cision-making process and an informative public in-
formation program, public representation will foster

acceptance of Government declassification efforts.

Finding 6: As unfunded mandates, the Disclosure
Acts adversely affected systematic declassification re-
view programs and other access programs at some
agencies. The costs for implementation of the Dis-
closure Acts were borne entirely out of regular agency
budgets. This meant that resources normally allocated
to systematic review programs and Freedom of Infor-
mation Act processing were at least partially diverted
to meet the demands of the acts. Although most
agencies were able to continue both activities, both ac-
tivities suffered from lack of resources because normal
declassification and other information access activities
are traditionally under funded. For a small agency
such as the National Archives, the $12 million cost
of implementing the Disclosure Acts and providing
all administrative support for the IWG required the
curtailment of other access-related activities, resulting
in slower public access to materials often equally as

important as those covered by the Disclosure Acts.

Recommendation 6: Access and declassification leg-
islation should include adequate funding.
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