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UNITFD STATE° DISTRICT CGURT

'1* FOR THF DIoTRICT OF COLUMBIA

jUﬁiTEﬁ?éTATEs oF Anrﬁicgjﬂ}iif,

Vs

GEORGE GORDON LIDDY, et al..

The above entitled cause came on for a pretrial

'conference at 10 OO o clock a. m., before THE HONORABLF CHIEF

' JUDGE JOHN J. SIRIQA._

”APPEAﬁANCESL
I On Behalf of the United States‘
 EARL SILBERT, Asst. U.S. Attorney |
SEYMOUR GLANZER Ass't. U.S Attorney
DONALD CAMPBELL Ass t. -U. q Attorney
ﬂn Behalf of Defendant Liddy

3_ PETER L. MAROULIS, Esa. &
| THOUAS A. 'KENNELLY, Esa.

gl © On Behalf of Defendant Howard Hunt

'[zl;>[j, WILLIAM O. BITTMAN, Esq.
s AUQTIN S MITTLFR Esq.b..i

:gfif On Behalf of Defendant James McCord

e JOHN ALBERT JOHNQON Esq.
BERNARD SHANKMAN qu

On Behalf of Defendants Bernard Barker, Fugenio_
Martinez, Frank Sturgis, and Vlrgillo Gonzalez_

HENRY B ROTHBDQTT Esq. -
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 PROCEEDINGS.
g THF COURT . Good morning.lal'j - _
.- t{ MR BITTMAN Your Honor, on behalf.of all'defense ¢
‘w”ff‘counsel I would 1ike to respectfully request that thls pretrial
conference be held in chambers I believe if it is held in opep -
;tcourt the frank discussions and sowe of the comments the defense
";counsel might have will be curtailed because ObVLOUSly one. thing
Jl,we don t want to do is in any way generate any public1ty on the ‘f
‘_:_ieue of trial’. The pretrial conference is being held because of
';the request of the government, and anyway,.I think I have made
'my noint and would so-move.we-have-it.in-chambers.;. |
THE COURT .Anyone else want to speakhto‘the notion?
. ._.dounsel for the government‘?. ‘ | .I o - | | |
| | B S MR SILBERT Nol Your Honor;,
THE. COURT : I'will deny the motion.
Gentlemen, I think all of you have received a. COpy ofl.
-_the agenda for today : The first 1tem'on.the agenda which was
a: proposal and suggestion made by counsel for all parties, regards;
stipulations.- Now, I will hear from the government or defense |
fcdunsel,veither one, 1t doesn t'make.any difference.;__f'
| MR QILBERT _ If the Court please, Warl Silbert,'
. . _‘ | representing the United States, Assistant U S. Attorney.
ﬂff:ff“t The reauest for a stipulation is a request thatlwe
’haue put forward and as Your Honor noted it is also something

I believe defese counsel has suggested as well We have prepared'

N
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137
lfor today and obviously defense counselcan t respond to it be-
jcause they haven t seen it yet prepared to distribute at thiss
-;:'time a proposed stipiation which has 28 prOposed paragraphs .
._ _All of them deal with documents, papers, records. They deal
' | ionly with the questiou of authenticity and competency and the.?
”?stlpulation specifically says there is no concession as: to
.‘materiality or relevancy. The only purp0se of the proposed
-stipulation is to av01d the necessity of calling a great number .
of wrtnesses-from all o;er“the country whose sole functxon woulcail'
s il'be to authenticate and establish the competency of.certain‘recoxds.
4 I would also say this I.that there .are a number ofh |
4 other stipulations we - will propose and try to prepare; They
| . relate primarily to toll calls between various. telephone numbers; "
fshow1ng long dstance phone calls from certain listings of.some :
of the parties involved in ‘this casen‘ P _ _-
In conclusion, with the stipulation I mightlsay if the
: Court please,.it would be.our p051tlon that we would like Your ;Iih‘
HOnor to consider the possibility say in about two weeks of :

'r'

“:hav1ng another pretrial conference sO that once the defense counseI‘
t'have had an: Opportunity to 1ook overhlthe stipulation and mah;:{
-1'3 an - assesmment as- to those portions they will agree to if any,_if
?_those portions they will not we' w111 then have ample*time a >
.{ period of about three weeks to prepare and subpoena those witnesses

lshwho would be necessary to- establish or testify as’ to" those docu-

ments defense counsel have indicated they will not stipulate to.

WW 7067 DocId:59162125. Page 6



'.2-the Court please,_91nce it is only a prOposed stloulationjand

| HW_7067 - DocId:591§2125 Page 7

That is all we have to say to the Court at this time. o

The proposed stipulation covers about 41 or about - ff

. THEJCOURTzf --do you have a copy for the Court?ih

' ﬁR..hILBEKT:'.Yes,-I;do;‘Your Honor, (Handed to;the'rlg

" .| Court).

:“d”‘May'I at thlS time and may the record reflect I am

going.to“gipe defense counsel a copy of - this proposed stipulation?

IQTHEECOURT Very well.,.,qtinniafﬁrh E;f{f
d.”_ (Copies handed to defense counsel ) |
‘T?éiCQURT 1 take 1t you are going to file the origlr

ﬁB{iéiLBERT That is the original Your Honor.;“If

's»defense counsel haven-t seen it we haven t sxgned it yet-as a

“"formal document and will walt to hear from defense counsel on it.

. ;‘_‘ Fiule

I have also indicated to Mr Bittman in a telephone

;v .

'f conversation and I am perfectly prepared to put it on the record"

-t

: for all defense counsel that if as to any stipulation counsel

r
. wt T

for defendants have some question we would be prepared to show

ﬁgthem whatever FBI statements we have from any ofthe witnesses,

al

the socalled 302, if there is any questlon they have in mind and| .

_'want to look at the 302 of the witness referred to in naragraph

-

5 "and want to .come" to our office we»would be very happy to show it

leo- them.lcﬂ'




o | like to address to Mr Silbert so that perhaps an intelligent

. "

PRI ¢ anything to say about the suggeStiOD made bY Mr. qilbert? Ls

".Iast'Friday,'Youeronor,Ptheqturning.over_of-ther3Q2-s~with_

respect to these wltnesses.'m o

. the government would want/to testify, would not stipulate to hls

i think it is essential for defense a:unsel to know how many

o type of documentary evidence and let me give Your Honor an examp

o hotel registrations, telephone toll records,'airplane tickets,

! things of thae nature,'end lf they’want to cali three of those

;or more of the defendants, then I think we should know that ‘beca
':g Iﬁwouldfvrewathat_theisame as,a-bank'robbery case. Certainly

: if;threéﬁemplogees"of'the.bank can identify the alleged robbers

"e

o MR BITTMAN 4N was the one suggested to Mr. Qilbert

I do- understand however, thls is one thlng I wauld

e decision can be made with respect to the exhibit that Your Honor

sent to all defense counsel regarding Michael J. Brennan.. Even

though that is not on the agenda at the nresent time I understar
| “him '

THE‘COURT We haven t gotten to that point yet. (

MR BITTMAN'- The p01nt I am trying to make Your Hono

ol witnesses the government 1s going to call w1th respect to this i

If the government has 30 witnesses to testify to varig

-4.

..1,~

- g e

.y

L B .-
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'mw COURT Very well Now, Mr Bittrnan, _do you have

30 witnesses to testify beoause they may be able to identify onq;

r

le.

us -

use
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:*I_helpful to the defense to call the bank employees who were prese%t

”_that would be very helpful in order for .us to make that announce—”
o 1nto some of the other questions and that might solve the problem;

'iiiwe have seen this stipulation

.:18th of December “as. I look at my calendar I am’ scheduled for

"and if you can set 1t for the 19th instead ‘of the 18th

'ftime, Mr Sllbert, to get out your subpoenas?

: and 15 people cannot, 1n some 51tuations it is very essential and '3

'who cannot 1dent1fy the bank robbers._ So I don t know if this
stipulatiOn by the government would include all of the w1tnessest

who may testify to this documentary evrdence or part, and I thlnk-:
ment. L E

THE COURT Suppose we pass the first item t111 we get1

MR BITTMAN S It may, and of course the argument has

to be curtailed anyway, as’ Your Honor knows 1t is the flrst time

THE COURT I know. I was going‘to set another date
'for another pretrial conference and will set it for two weeksl_

o

from today

MR ROTHBLATT Excuse me Your Honor. If tha:is the

a hearing 1n U S DlStrlct Court in Detroit Mlchlgan before i

'two Judges; That hearing had been set about a month or two ago .
THE COURT't Any obJect10n7,'Will that give you enough-h

- MR SILBERT Yes, Your Honor, that is all rlght
THE COURT We will set it for 10: 00 0 clock Tuesday,f

L "-'»

'the 19th

$2125 = Page 9



f-ﬁR‘7hf£lMAﬁ .Perhaps the.gorernoent already had.thelrn-
suhpoehas out Your Honor If they do then I think that will
. :_ : 'be- moot." It certainly indlcates from the agenda that at least |
. "hr- Brennan -has: been subpoenaed, so I would gather the governmertj
-has the1r subpoenas outstandlng.nyh - .
| THE COURT All rlght. |

Item No. 2 Both defendants have requested this be ;_
put‘on the agenda today. Designation and pre- marklng of exhlbits'
:to be offered at trial The defendant requested that and I :
ithlnk the government too dldn t you9:qfﬁ ' | o

MR SILBER'I.‘ Yes.- = .
| | - | THE COURT ' I 11 hear you, Mrr Sllbert. | L |
: . _- . MR SILBERT If the Court please, at this time we

- “fphhaven t. pre marked a11 the exhibits to be offered at trial
lAgaln, as I adv1sed Mr._Blttman over the telephone on. Frrday-we
; have pre marked ab:ut a hundred exhibits.: .“'iii:.r;!i.?w;;
. THE COURT What 1s the nature of.tne exhiblts7-

MR SILBERT The approxrmately 100 exhlblts that.welzi K;
have marked consist of two general klnds, if the Court please
'A few relatlng to photographs, aer1a1 photographs and FBI visual; ‘

alds as to location and ‘scene of the alleged offense at. the .
. o ) : .Watergate.l There ‘are about 7 of those.' The rest-of‘them.ﬁconsrst_"'-‘.":'
| | ff.of-the materlal that was, recovered from the.defendants at the
I'-ttim¢1°f;the arrest; that.ls;:of.thefflve'defendants who-werehJ

arrested inside the Watergate. . o . G s

HW 7067 DocId:59162125* Page 10 . -
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THF COURT Whatlis the nature of the material that,
aas recovered from the defendants? _f ‘_ :__ _ | ‘
}.‘,..- - -_ % MR tILBFRT That is a lvariety of items, 1f the Court'
f! ﬂease, including money, tools, different kinds of tools, flash-;
lights, mace, camera equipment, film, flashlight bulbs._ ff
_ THF COURT-% Is there going to be ‘any: effort on the paxt_f
: of the éovernment to trace this money allegedly found? f
L; MR.-SILBERT': Yes,_there will be, if the Court please
ffﬁﬁ éoﬁhT-: Are-you:going to offer any. evidence in this
'case, and - take 1t that everybody has read all of the newspaper
:-items that are a-matter~of=recerd in.this case?. I have read them,
.. . -_ ~lin connection w:l_th the motion for change of: venue Are ‘you going
| to offer any ev1dence on the question of how the $25 000 check
got 1nto the possession of Mr. Barker° - } | .
. -MR SILBERT .Yes, Your Honor

-THE COURT: . You are g01ng to trace that7 j';-~

R 1.
e ‘l“‘-‘ -y

MRS ILBERT Yes. Had |

y. .THE,COURT- That is all in these exhlbits,'correct9

MR qILBERT'- th the $25 000 check as part of the" '10d

= {

1that have been pre marked We.still have about 50 to. 100 furﬂnjr

exhibits to mark and that Wlll be part of th0se exhibits, if

. . I : I .‘..‘ .
L ) . .- K ot o
3

B

. Your Honor please._ . _.J,,,E__.,.-*

THE COURT._ Are you going to try and trace, I think

Vol .

there is an item of $89 000?

MR SILBERT Not necessarily from the source but we:

N - w111 trace it part of the way through the system
HW 7067 DocId:591112125 Page 11 A
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;. lsn t that part of . the case7

5;_-of it, the $89 000 check would involve testimony of a person out

o of the country over whom we don t have: subpoena power. So,far

; .1rely on the bank records of defendant Barker to show checks were .
. dEpOSLted in his account and we will produce othx ev1dence to’

_establlsh the 11nk in- 1ts relevancy and materiality..ﬂjz

‘ 7in this case -as youknow there has been a lot of talk about who

' hired whom to 'go ‘into this place.- Is the government going to

'“that we propose to offer, butthere w1ll be ev1dence we will off
B rthat will go from Whlch a Jury may draw, we think an apprOpriate'

'inference as to perhaps a variety of interests.fg

B2125 . Page 12

2 Taag
*“THEiCOURT::'Why_donft,yoh;trace_it.frohlthe sourde?o.'- |

MR SILBERT*I If ‘the court please, first of a11 part

as we are’ cOncerned, 50 far: as materiallty and relevancy we can

. THE CUURT' Now, on: the question of mot1ve and intent

. offer any evidence on. the ouestion of motive and 1ntent for enter- -

ing the Democratic National Committee s Headouarters9 ;"

LIL]

“ MR SILBERT There will be some ev1dence 1f the Couri.{_

THE COURT ' What do you mean by some evidence7 *

jr:f : MR SILBERT Well there will be -some evidence intro

duced._ It 1s a question which the Jury will make the prOper

-

inference,rit is up to the Jury to accept or. reject the ‘evidenc

LM

‘¥£h+i=.- THE COURT T Just ‘want to know that because it may

become important in settllng or marking these exhibits.
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- the parties alleged to‘form part of the conspiraey.: A good ";‘
number of the exhibits that are included in the proposed stipu-r
":fjf 1ations we have giveu to the Court and distributed to u)unsel

f-today go to that and further to that, 50 or 100 additional
ﬁvissue.jpﬁff,*‘

r;? of exhibits? fﬁhﬁfflf”"=

& that we- have prepared We also have if the Court wants to brin

:Tﬁ; up exhibits to the courtroom.mfhf;g{'?hﬁf}§2j-“:’

L Codrt;please; if we: pass that.,_ﬂf”"'

lﬁfffcase the government pre marks their exhibits well in advance 3
';_so we can correlate"copies that we have received w1th those

Th numbers and of(course if that is not done I might also add this

- - Rl
e T 5
T g *
E 5 - Lot ) - 7t -
Fis
e

A %

stantial evidence will relate to that prior association betweenf

-_,_ P L

o ,‘_.

exhibits we propose to mark w111 also relate to that particular

. - 2 1
- -'.‘I .-‘n- o r’ ‘_,-‘ ..-.‘.

RTE

'-; )

‘ fﬂﬂ_MR qILBERT'- We have approximately 100 however Your 'g;.

-7-.-

et e T

o ?";”hThE£COURT Do you have c0pies now for che?éduﬁéélv o

-
.n .

o R
_ 5
", :i.’__ =

8 -

77}THE§CGURT Well 1t is a question how toﬁhéndleﬁthese

:‘_". -

;"f'ﬂ} exhibits., Have you any suggestlon, Mr Bittman?dﬂ;{f;?hj:;@i_ a

CO

FN -.- -

o 3 a -

i Mr qILBERT I think we can have them made 1f the ~F

MR BITTMAN Your HOnor, customarily in a documentary

f_h?;;ar.'w MR qILBhRT Yes, Your Honor..;ihéﬁétiﬁuiéti%ﬁjaaﬁesf*'*'

THE COURT:" Axg;yqﬁ_prepafgq‘co:éb‘ébeadih;:a;magting?"

. Honor chooses to proceed on that we: have the exhibit list here_i.f”

g‘-
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i,gOing to include a $25 000 check or $89 000. There is not even

:@_a scintilla of a suggestzon in the 1ndictment the government
-‘thEII responses .to the pretrial mOtlDDS when they denied the

-"they say thls money is very crucial aspect of their case and

‘ necessary and T w:uld respectfully obJect to that Up until
"to rely on. this ev1dence and I would renew our motion for bill
o of particulars $0 that we can find out what their case is all
j; out the theory

—'and'former'prosecutor yeu'know.the government.doesn'tnhaﬁe to

; completely set out their entire case and now. for the first time

- 11 -

expected ‘to rely -on any of that evidence and I suggest 1t would

;|| be’ a. variance from the indictment The government contended in

many bills of particular that we requested that the indictment

'this moment there has been no suggestion ‘the government was. goin

'about.-=

o THE couae- ' That is what I am trying to do now, is fif

.,‘Mr.'Bittman,'as you know, as an experienced lawyer:

and then now they say it is not, E, think raisés a brand new proh

| .THE.COURT: I 11 hear you now. ,, ﬁ

j-Bittman_canwmake that-argument.,_We,did say-and:say again to the-

gt

set out what all the evidence is so far as the count is concerned.
MR BITTMAN I agree, Your Honor, but when they state

'1n Opposition to our discovery motion that everything 1s set out.ﬁ

. MR. SILBERT: If the bourt please, I don t. see how Mr.'

g

da

lem.

52125 Page 14
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".'-,__.__;__? [ o ; LS o
3:55}_, Court that indictment sets out the theory and the nature of the-

' prosecution s case.- It does not have to set. forth the evidenceﬁ'
b and the proof We have made representations to.Your Honor and-
‘representations ‘to. counsel for ‘the- defendants,’if the Court please,
:;fthat all the evidence, that 1s the documentary ev1dence that dnd_'
'_government intends to prove will be available for defense counsel

'?i to observe and in fact as the. record will show,'and I would like.

_to enter at this time on November 9th I sent a letter to all

o

defense counsel in this case adv131ng them pursuant to Your Honor's

ruling, particularly thh respect to disc0very and reciprocal
discovery, all ev1dence was available for them to look at in our: f_
.~Ji'3i' office° that 18, the documents that we 1ntended to.’ prove or -
. produce into eVidence and all tangible ev:.dence that we. also
P intended to introduce 1n-evidence.f,since that tine we have
) sent‘copies of the documentary ev1dence upon-request to Mr
'.'t Bittman and to'counsel for the defendant Mr Liddy, that is to
:'Mr Maroulis and Mr. Kennelly.n There has been no such reauest _
RIS . h:_from cunsel for the. other defendants.A .”f;:;a }_, | .
| Further,_Mr ﬁittman has.had the opportunity with his
_ client tolcome in and examine all the ev1dence_that was seized;

Jfrom the Mhite House from the office allegedly belonging to Mr'

, . - " ‘ Hunt._ He also had a 'brief opportunity, I believe, to look at

[
Fi}

the‘other-evidence, And any time they ask for ic: we w111 arrange_
jfbi}if'folegfadﬁé;" Mr Liddy 8. counsel have,been in on three

_ separate oecasions toravaillthemsélves_of the opportunity to

L

HW 7067 DocId:591§2125 Page 15



13

-;jflook st the evidenceIthe-government.intends to introduce ' ﬁr,:
;Bittman says somehow the indictment‘is faolty or is at variance
. B ‘:because a particulsr check wasn t named in t:he indictment That_
‘itg an,absord;stetement. A check or any check is part of the- .
:évidehcé;V“ . _ _ : _ _
| | - THE COURT I think in a- case like’ this where the
| govermment must necessarily rely upon ‘a. great deal. of circum-,
stantial ev1dence bes1des direct evidence, the government shoulc
:ijbe allowed a certain amouot of latitude, as the defendants w111
-._be too When you have a question'of intent.and motive involved
. .f;which I believe you have in this case because this Jury is going
. - _' to- want to know sc)mewhere a10ng the line what did these men go
"-'1nto the Headquarters for? What was the-purpose? Was it their
.;isole purpose to. go in there for so-called political esplonage
or were they paid to go inthere? Dld they go ‘in &1ere for. the
slipurpose.of financial ga1n°. ‘Who- hlred them to ge in there? Who

~started this thlng? There are a myriad of oroblems in this case'

that I can see coming up and §0 can, you. They are going to want
-,to know these things And on the question of motive and intent

*

“?;submit and I believe I am right on. this, .case law backs me, up

l LT
H

'“?i¢on thls, the governoent should be allowed considerable 1atitude
;_This is going to be one of the cruc1a1 issues in’ this case --whv
:;?did they go in there? Who hired them, 1f somebody dld hire then?
:dAnd a whole lot of things are going to come out in this case in| .

order to enlighten'the jury v—et-least.shouldgcome_outuas,to--.

HW 7067 DocId:59162125 Page 16



-"E‘all the exhibits in this case.

e they really in effect went overboard 1n telling us all about the

" HW 7067 DocId:591
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.All“right“ 1et 8 go'on

MR BITTMAN Your Honor, can I be heard brief1y7'

ii'reﬁien the items that were-seized from Mr. Hunt-s safe in the
WhitelHouseJ- 1 also asked Mr. Silbert with respect to the dis—

i'-cussiOns'me had to send me - copies of all the documents that they
‘-sent'tolmef To thls date I don t know if thlS COnStltuteS all

'”5;fairness to~Mr;_“i1bert° however,lI went over those documents
Hland - certainly-from rev1ew1ng those documents there is no wa? tha
I can interpret that the government now believes the $25 000
check and the $89 000 . tra01ng are relevant at least from my
.“'analysis. But more 1mportant and I will ask Your Honor to f11e
a‘memorandum on this, the government in their response to our
discovery motionsstated Specificailylas grounds to'Your Honorl..
which YourVHonor relied on hecause &ou denied“almost all offour'

discovery motions, sald the 1ndictment was self—explanatory and

. case in the indictment Wthh they didn t have to do Now all of

/

5__a sudden for the first time we learn that there is a 1ot of othe

- Your Honor, I did- go to Mr. Silbert s office and 1 did

|| the documents or-part.' I Just don t know— and L say thls 1n all '

T the purpose for entry into the Democratic National Headquarters. e

--It 1S‘that"simp1e. And I think you can gather thls from reading--'

-intended‘to introduce into eVidence;_ A.number of-documenCS'were -

ir
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-':"tfforth the numher of the exhibit and a brief description of the

HW 7067. . DocTd:591

'-any money whatsoever. ‘And there 1s a number of overt: acts in’

3 tothis date and renew certain of our requests for dlscovery so'
% that we can adequately prepare for trial and not be surprised

tf_-by a new government theory at this late date.

'_of them Your Honor.

" | and pre-marking of exhibits to be offered.at trial, that is

8 3l?hét we' are talking about;V ;

1fask that the government turn over to us a document 1ist setting

' evrdence that they‘want to put 1n this case that 1s not charged

.‘this conSpiracy charge 0 obviously 1t 1s not newly discovered

'before and I would like to. respectfully ask Your Honor to. file

a memorandum?

52125 'pa_i_ile 18 .

15 .

There is nothing in the 1ndictment Your Honor, that relates to

_-fev1dence because presumably the government had. this 1nformation-

'm.;a memorandum setting forth the positinn the government has taker'

THE . CDURT I don t agree w1th you, Mr Bittman.

MR BITTMAN Would Your Honor permit me to flle such|. -

THE COURT No," I don t" think it as necessary.

MR BITTMAN I would 1ike to ask the government at th

is

time whether or.not they have turned over all of the documentarv“-<‘

exh1b1ts9 I Just don't know. ~They-have-turned over a number

THE COURT:v;Let's stay~on Item“ﬂo{ 2a --Designation d
-- MR BITTMAN .Yes3 Your'Honnr I would respectfully

exhibit. Again, I am not faulting Mr.‘Qleert in any way, but




. G ¥ iy T © -
% . B e .
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5 o . . .

a:number 6£ the ekhibits I received are‘not.legible and'helj
. .indicated to me that some of them would be in that category; but.
.1t would be necessary for us to examine the exhibits ‘to find out
how they relate ‘to their exhlbit numbers s0 exhibits that are';-
Bnot 1egib1e‘ee can get new copies or compare the originals and .
'_make whatever changes we want to. 80 we can follow their evidence,
_And I think this is customary, at Least I used to do it as a
prosecutor and turned over complete exhibits well before trlal.
: ﬁg; QILBERT : I have no obJection to that, Qour Honor'
'As‘I said we have 100 exhibits pre marked now.' After the hearing
.i ‘ --.sfrf ‘ || we Will make copies of. them and ‘defense counsel can ‘come ‘to our. ]
. : off,lce.-"." | | _

B fllHE'b”UﬁTr-;we are going:to”hare at least{onehmore;.
meeting --maybe another after that._ I would suggest you do thig

as - ouickly as possible, give counsel for each party a copy of

pur pre-marked exhiblts, etc., then get together sometime during

Lol

-Ithe week -Tet's not wait until a week or two weeks from tomorrowr
‘-These,things ought to be all settled by two weeks from tomorrow
; MR. BITTMAN 1 asked Mr -silbert on Friday when I |
';talkeﬁto“him about the list of stipulations because we'd focus

‘f..

. - = Jon tnat 'soon. ds we received them. Now Mr. ct:tlbert: mentions cer-a-in

_:tphotographs.* I haven t seen the photographs : does the FBT

' intend to put the prototype in or what?

e

=t

IHE COURT. Address your remarks to the Court

HW 7067 DocId:591f21é5: Page 19
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' believe I have copies of them I went over all exhibits. fl |

'-going to admit some kind of prototype of the Democratic officesf-‘

: b rIf they do use that kind of exhibit I think all defease counsell,-f

. then we would also like to examine the facilities themselves

'i'against the prototype to make sure 1t is accurate " So there is

' perhaps ‘we w111need a continuance

‘7ﬂtas Mr. Bittman w111 see from the exhibit lists those photographsf_i
r 7,:are:set.forth ~the ones I referred to; in the exhiblt llst. e
' They are in oor offices.‘ They are welcome 'to ‘come up and look
e at them at any time.: They are certainly part of discovery to ;Ml

' which they are~ent1tled and we are prepared to meet with that

: e
MR BITTMAN Excuse me,'Your'ﬁonor::*
I don t know if the government is goiqg to use photo—f

:raphs, 1f they are, it has not been 1nd1cated to me, I don t

Would also be. 1nterested in knowing whether the govermment is
should be 1nformed in advance, give us an opportunity to examine"

a lot of work Your Honor that has to be done. And since the _

government has not suggested that type of evidence until now

'THE COURT There w1ll not be any more continuance of
this case 1f I can help lt. I-couldn t help it‘the'last time._ﬂ

MR qILBERT May I say this, if the Court please

LY
LR

e m.;.- ri

e .,

'r_' o .

¥ . v

‘request,-...ng”,: 4

"iTHE‘éOUﬁT I would think by the end of this week we.

‘can resolve all this.--“

.

-MR- BITTMAN' I will go to Mr Silbert s office this .

afternoon But I don t want to go and review 10 25 or. 100

ﬁ'2125 Page 20



: -exhibits-and7then’ju5clhake notes Cettainly the FBI with their‘
‘fhigreat facrlities can, make e¥tra copies of these photographs or

“fwhat have younfor use of defense counsel
fphotographs. _Some of them are larger than that board (1odicating

. FBI evertlme they would prepare a chart they would also prepare

. dbn t knowfwhy they'can;t QO it'in this case when they do-it_in l
b_picture of an. aerial view, you elther obJect to 1t or don t

_ cases where the FBI has put in. prepared charts at the reouest -f

; 1&‘_'1

THE!CﬂURT Do you have extra copies?

MR . QILBERT" Your Honor,»some of these are aerialf

hiackhoardgihxcourtroom) I am not- prepared to. make them.

-”MR.:BITTMAN ' Your Honor, when I trled.cases-withithe
a smaller chart for ‘use of defense counsel and the Jury and I

-

other cases. -u‘_._ > » fr[ o _"'“-f;; :‘ _ 2'- lgaﬂ,ﬂﬂf‘

THE COURT° I think 1f they show you a chart, a 1arge

'obJect to. it __;;'

‘MR, BITTMAN' -;;Yoar Honor, I am=serioos._“in'man§ B

of the Department of Justice they also prepared snall charts forf_-

o'
%
‘t. ‘e
&y
an
o
0 B
R
r o
“y
4o, -

' ose of defense counsel and the Jury, I don t see any reason why

'1t avallable o e

HW 7067 DocId: 591

they can't do 1t ln thls case.

(N

MR QILBERT LI he wants the snalle r:chart I wi_li.maké_
R MR. BITTMAN Yes, 1 don't want a copy of the blg one. |-
'If you can give me a small one thet is all I wouhi 11ke.,

Your Hon:r, could Mr. qilbert answer the auestlon

52125 1bege_21-f



AW 7067 DocId:591

x here on our exhlblt 115t as. Mr Blttman will see set forth as- -

--Buildlng, 6th Floor

h-Headquarters whlch I never had an opportunity to do.

.-the headquarters I would aporeciate it. Otherw1se»1-wou1d have
.'?-are means of asklng for that kind of discovery. It-is-unique

_'me to that end.

; contacts than I do.,oh'

--beiseen.f All:1ght Mr. Glanzer you want to: say SOmethlng?

19

type of the interlor e Y

MR SILBERT '--the:answer'tolthatjie yes. It is marKk

Q'Government Exhiblt No. 4, Plot plan of the Watergate Offrce 5

MR BITTMAN I would llke to examine that and also

:to have the opportunity to examlne the 1nterlor of the Democratl

qILBERT | All he has to do. s 80" up b, -
THE COURT You waid b&: welcome :

MR BITTMAN T am ot sure.if 1 would'or not Your“’

THE COURT I think he can arrange it.

_Mr Bittman can: make a phone call

THE CﬂURT "I don’ tknow aboutthat Thatsfemaihs to .

MR.'GLANZER;' No, Your Honor;

Honor.- If the government would a531st me . in my effort to- revieh_

to get some kind of a subpoena.\ In c1vil discovery rules there o

MR BITTMAN Your Honor, T thlnk they have much bette

;aﬁout whether.gfcnot‘they;are'going‘to use'someikindjqf a proto-| a

ed

1in'a crimlnal Case'and:I.would ask-the government cooperate with

MR SILBERT . Certainly We make a phone'call I assume]f

r
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'; THE COURT | Let s proceed to Item 2b ' fhatieill_bef.
f: taken care of between now and two weeks from tomorrow. ML
| . o Do jrou la.re any obJect:Lons Ito Govern.ment exhihlts"
: MR BITTMAN | Your Honor, 1t is going to be virtually
Rt 1opos31b1e to ant1c1pate what obJectlons we will make unless the
';}overnmeno does two things,,.ﬂ 1 make these documents avallable”
e for our lnspectlonz-—:i?}i"e”!_%?s | | | '. | ‘“ “. ”
'I‘HF‘ COURT .-'-d.i'dn;t-. tﬁé‘sr- 'sa‘y th'e'y" Qouid"uei-‘éhaﬁ? ”
MR BITTMAN Yes, Your Hooor but 901nt 2 is importart,
L Unless we know the purposevthe governmeot is going to put a par-f
| ticular document in evxdence how can we make any meaningful L
. " ' obJectbn ‘to- it’? _ | ‘. e I | ‘_ |
B : “THE COU'RT When they show you an exh:.bit all they -

ask you do as I understand 1t, 1s do you have auy obJection to

materiallty or relevancy youmake it ‘at the trial Thls is ‘the

st | exhlbit we will offer | we don't want -to 80 t° the trouble Of

calllng the photographer who took the picture,‘etc. “So. we will

save a lot of tlme.l You may thlnk the exhlbit is obJectionable,
they don't have to tell ‘you why 1t is admissible, that 'is up to

the Judge in tr1a1 subgect to materiality and relevancy. fgnd'

. B A we do. that all the time as you know e T

All right. Mr. Glanzer?

e o
J

i;ft} 7,**;;5; MR GLANZFR Your Honor, l wanted to*say one thlng

we have a prOposed exhlbit list drawn up which exhiblts are

L; numbered in the order which we. expect to lntroduce them. It

HW 7067 Docld:591ﬁ2125 ,Paye'ia
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to defense counsel and make the exhibits available SO they can'

_appears in the exhibit list are the exhibits “And -we are also
going to prenare an exhibit list for the Court s0 everyone willf
have" the same exhibit liat. w'e have s0 far over 140 exhibits

:_marked Those include exhibita that appear on the stipulation-
and would hear a unique designation of "“T" 1nd1cating they are
_derived fron or can ‘be found in the strpulation Depending on .
-,whether the stipulation is accepted or not will determine wheﬁae
it beara that designation. The stipulation, as Your Honor

pointed out, only goes- to the question of authentic1ty and

that is, novel ob;ections other than relevancy and materiality

will be ones we want to hear about as early as possible instead

-

of waiting to trial and have breakdowns.' ‘That 1a all_we are_

e

talking about here.

"!j“v

THE COURT* I think that can be worked out.

- H'

_ Let s go to Item No. 3 = defendants have requested
&ﬁe be Dut on the agenda --the ;:ry selection procedure What
did you have in mind Mr. &ittman, on that9 ;_,3d_f
- | MR BITTMAN' Your Honor, the defendanta would

respectfully aak to conduct the voir dire rather than the Court

_may vary,and there is a descripion of the exhiblts; and we have;

proposed if Mr. Bittman had been patient to distribute copies '

correlate them and see what we have marked as exhibits and whatﬂ

competency and the qustion of whther they yave obJectiona or not

r.




,
v

df?to conduct the voir dire and in thls court some_gudges conduct

; J”jwas reversed because of the restrictron of the questioning of

r”that I &1ink a number of ouestions have to be dlrected to the
;;“prospective veniremen when they ar'”

'_w1ll ask Your Honor for perm1831on'to conduct the voir dire oF.-
. believe would“be relevant or germane. ,f,?ﬁ?ﬁ'

“mﬂfsif‘my personal opinion and not speaking for any other Judge,

5 counsel on both 51des to have the suggested ouestions to be :
1% : R S submitted to .me - S H~F~“

. £ h - -~
£ : o 2 ¥
T - b - ne B
4 = ¥ o, 2
-t - o .
L -3 s =t .t =
. 2
[ » -
ko -
s 2 @

I know under the Federal Rules it’is discretionary, Your Honor,

Py '_-'..' . - Lagrs - P

*-5rithe voir dire themselves and some permlt defense attornies to_},ff

L

conduct the volr dire.“--ﬁ -

BB . - a SR I P . " s antmw -

Recently, as Your Honor’is aware, thachicago 7 case ;

T

‘ifrelated to the publicity in the case principally and the Jurors' ”

. ‘\

f;jgeneral;attltude, and certainly that is one erea Your Honor, |

e
i

elected, so a11 counsel

.‘f .
S 2

then give us an 0pportunity to ask other ouestlons which we

"' e '-".e TaaA AT 'f p :"_“:' ".-

K

t,_'.

', ik R

' propounded on the voir dire/no later than Tuesday mornlng, Januc

‘“j 2nd_ day after New Years.

.]\0.‘ -
T -', --r*.

i THE cousm _xgs,,sir;f'f;jf Joor

".'_u_"'. -‘.'L'. G

in the event Your Honor wishes to conduct a preliminary v01r dir

".HF COURT- I find Mr..bittman, frow experience in :'if

'WW 7067 DocId:591
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‘the Jurors. That was only one point that was mentioned and thdt'}.

--long orotracted ceses of this type murder cases, etc., thlS i}f'”'

ation' So‘thatlis what I will do 1n thlS case and I will ask ;"

iY?i

f"f ,Mx ROTHBLATT' ,gous?ﬁagag;“QAy;ijefheafa on that?:" |



"‘_'__2-3 o
MR ROTHBLATT I.want-to respectfully suggest that'or;
my reading of Shepard vs Maxwell in dealing with Dretrial publicity
tl‘liill iflizthe United States Supreme Court suggested that the error or
B . damage done - by pretrial publicity could be cured by an’ extensive__,
|ivoix dire of the Jury to determine whether or not they are preJud--
"‘1ced With all due respect to Your Honor I thik it is only
. defense counsel who have been voir diring Juries 1nhstate courtg ;'
o where extensive v01r dires are permitted Can we accompllsh
that obJective suggested 1n qhepard vs Maxwell? And I think we
-.:HT:;% would be derelict in our duty in this case with all the publicitp;
and’ since we sought a change of venue if e, were not permitted
B or didn t reouest permission to personally conduct the voir direi‘

‘:{i SO that we could then again request a change of venue if the

responses of the Jurors indlcated that a fair and 1mpartial trial
o _was not p0581b1e. .
“,; So I- suggest to Your Honorhw1th all due. respect for i
the v01r‘d1re you have in mind for tne purpose of expediting the
case it is c0mp1etely contrary to our obJective to determine‘\
*i_:whether or-not we can get a fair and 1mpartial jury.
; ~I TI'E COURT 1 will deny your request |
The next item 18 3a -—rather 3b -—Number-of Jury H
. - Challenges. Both sides have requested thls be considered today.‘,'
| | . MR BITTMAN Your Honor,lunder the Federal Rules in .
'Qétﬁe-a routine case the government is entitled to 51x challenges and

¢ defendants ten. In view of the fact we . are going to have a

HW 7067 DocId:59162135 -Page 26
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-

.sequestered Jury in this case and in vrew oflthe p0551b1e lengtt
E of th1s trlal the fact there are seven defendants, on behalf of-
all defense counsel we respectfully ask for ten preemptory chal-
lenges apiece a total of 70 _i_d o o : |

L THE COURT: " Mr. Silbert. ;_. |

Zh MR-%SILBERT°~ If the Court please; on that.issue'Our~
fljlp051tlon 1s that number is exce581ve -Case 1aw 1s perfectly .
clear and first ‘of all the-rule makes it perfectly clear that
| even a. case 1nvolving multiple defendants ‘the defense can be
11m1ted w1th1n the discretion of the Judge to the number of ten

a'“There have been cases’ allowed more. Those case that have deniec

| d_;_.” g:{‘;l morebhave always upheld 1t as belng the dlscretion of the tr1a1
- P : I might say’. here if the Court please,‘that at the very
most.we ‘have one lawyer representlng four defendants. He has

: represented to the Court,all of hlS clients have represented to
the Court there was no possrble confllct of lnterest betweee j'
them so what we are dealing with is: not seven defendants“for purff
- poses of challgnes but four So that request of multiplying 10_;
by 7 is simply out of the question. 3 e o
| Whatever the Court dec1des 1nits discretlon to; do our"'
. _ -- - = Iposlltlon. would srmply he tha‘t Ithe government has as much-.rleg'ht
to the selectlon of a fair and 1mpart1a1 Jury panel as the deferse.
P We would specifically request whatever additional number of jurcrs

s the Court decides in: its discretlon to grant to dJunsel for the
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'%_additional nunber And s might make.specific reference to.this :

fact, 1f the Court please, as Your Honor knows and I am ‘sure

. ) ook o defense cound -are aware, in this case ‘we are trying not only
.:“t"ip U - Code offenses but. D C Code offenses.~ In tha Court Reform

| and Criminal Procedure Act of 1970 Section 23 Section 105

g there is spec1f1c proviSLOn that in cases that are non cap1ta1

felonies the procedure is for. the government‘tolreceive ten pre-

‘f emptory -and the defense ten, though it remains within the dis-

.ef cretion of the c'ourt to grant additional challenges but there is

”-a speCific prov151on if the Court please, that whatever additional

challenges are granted to “the defendant the government 1s-to be

| granted the. edual number | | '_ - _. -

. . L - THE COURT What is the c1tationlagain‘?

) .i _ MR SILBERT If the Court please, it is Title 23

:'-_Section 105., And specifically, 1f the eourt please, it 1s 105a,

. and the sentence 1n point says

S -

"If there is more than one defendant or 1f the case

;;fcis pr0secuted by both theiUnited States and the District
'.t‘uof Columbia, the Court may allow additional preemptory
:challenges and permit them to be exercised separately orl
‘?lf.lJointly, but in no event shall one s1de be entitled to. -
. : _' '_.- ‘. _.'more preemptory challenges than the other.
‘ ; And that language is bolstered by the House Committee
-Report acc0mpany1ng the legislation which reltterates the fact

.

‘ there are to. be equal number of challenges on each slde. ‘And-

'HW 7067 DocId:59162125 Page 28



'bwe would slmply make that request here, tha//whatever Your Honor
s dec1des in his dlscretlon as “to allow additional challenges ‘to

ca the defense we be accorded the equal number. .:"ﬂl

. other than those authorlzed by law.

'-the question of the four defendants that I represent I would

_' emptory challenges on behalf of four defendants, but I submit |
‘ldthey like and I don t have to make the decislon for them.-
'Let s proceed ‘to SOmethlng else

'w111 Your Honor consider additional Jurors, that ‘we are dea11ng

-\{w1th a polltlcal case obv1ously __Lo '_J3*”'

26

{,':

THE COURT I don t think it is necessarv to settlef
thrs ouestlon this mornlng.t L will walt to flnd out how many.
quallfled Jurors we can. get and thm cannot be determlned unt11
a day or so after we get started on January 8th and I will de— S

ide at that time 1f T am going to allow any additlonal challenges

- MR. ROTHBLATT Your Honor, slnce Mr Sllbert raised _

x

like to deal Wlth that first It is true I represent four de—'

fendants and I would be selecting or at least exercising my pre-'_i

‘lthat ind1v1dual defendants have the rlght to decide which Jurore f*:

-“?;f,r . THE COURT , Counsel I have alreadY r0136 on. the matter.

”iﬁﬂi MR ROTHBLATT- -1 was: going to suggest this, Your Honor:;

-

'I‘HE COURT .;‘--obvmusly

MR ROTHBLATT And the District of Columbia better
off or worse was one of the few vored for MtGovern and T assume-"
. "which we

the ssﬂe Jurors/will have 1n thls case might have thelr feellngs f

A !:'
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-:-so inclined and IuDuld think that the preJudlce certalnly.would
qinot be for the benefit of the aansed Bearing that in mind would
. ‘_ f-'-'._'.._"se'em to me. the most llberal exercise of d:.scretion that the pre-
Jfflf'emptory challenges should be granted B .
. THE COURT Thank you for your-comments:hr
o All right, now the next questlon, or next item 1s 3a;
“-,reouested by all partles --Sequestration of the Jury I 11 hear
anybody wants to soeak to that item | B
MR BITTMAN Your Honor, agaln on. behalf of all defensez:
gcounsel we would very vigorously Oppose sequestratlon of thls o
":,fJury for a number of reasons._:fl ; ;".t’“ |
_ | No..l, ‘some’ of the reasons glven for sequestratron,
LpOSSlblllty of f1x1ng “the Jury, things of that nature, certainl;}
:do nor ex1st ln this case.- It hasn t been suggested by anyone
;norlcan 1E be suggested So one of the tradltional reasons o
jdoes not’ EXISt.. Hopefnlly the press would exercrse.some restraint“
‘fduring the trial of this case since the political campalgn is
Jover with and therefore the defendants would not be preJudiced
- Mbre importantly, Your Honor; I thlnk experience |
'1ndacatES that_a sequestered jury 1s an unhappy Jury particularly_

T

i a protracted tr1al and the noraal way they express thelr un=-

. o | ] happmess is a jury verdict agalnst the defendants because they-_
: hold the defendants responslble for belng sequestered
' In my experlence ¥ cannot recall of a’ federal case

'Fffwhere there has ever been acquittal of all defendants where there

'WW 7067 - DocId:59162125 Page 30
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h;e;beentewseQQEeterea;jurﬁfahdhff@hink?&ourhHohor thatfthfe is
;very srgnifrcant. . R | ‘
‘ . '- ‘If the press would ezercise‘ some restrarnt 1n this casre_-_
= ee eouldnlt have to have a seauestered Jury, there would be ho'
E other compelling reason to lock up the Jury in my oplnioo

'. Another reason why we would ask for the Jury not be
seauestered is because we would respectfully ask Your Honor to
- ooly hold tr1a1 for four days a week rather than f1ve days and'
g_certainly if you have a sequestered Jury it makes 1t virtually_;
_‘imp0381b1e to take a dey off now and then elther to analyze 5
.certain Jencks materlal etc ; etc ' All defense counsel would'
. . .1ike to try thlS case' four days a week rather than- frve end w’ith |
- a sequestered jury 1t-15 me0551b1e to do sorh;:f:”h | I
r ‘ The government has.had a trehendous edge rh thfs.case
‘f}with respect to the incredible investigatlon they conducted in
“j-this .case: w1th respect to witnesses, hours, etc., etc., grand Jrry;

'the FBI and therefore we believe the only way we ‘can, adeouately%

: defend our clients would be a four day a week trlal 80 we don t b

phere Therefore, we respectfully and v1gorously as we can

3oppose the sequestered jury “in thls case.

. 5 P PR
.:L . et ’ . . . 7 P s
& FRE U

THL COURT What«rs your posrtlon in thls?

' MR SILBERT* 'May 1t please the Court first of all,

A

again we believe this is a questron for the Court to exercise its

-

discretloh.” Were the Court to accede to the reouest of the
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T::defense counsel L. think they are putting.thecCourt possibly in
la box because presently outstanding before the Court are motionsu
. . | for change of venue on the grounds of pretrial pregudicial pub—
S : 'd'licity.- One of the methods that the cases have traditionally |
s :_mentioned is a basis for dealing with that problem not only the
'l pretrial pub11c1ty --allegedly pretrial publicity but publiCity |
];larising during the course of the trial is to sequester a Jury._
If the Court were to hOnor the defense reouest and not seouester
;'the Jury you would Stlll be left 1n the p051tion, that 1s both
" government and defense, but ‘also the Court, of hav1ng the de-
u'fendants be 1n the p031tlon to have thelr cake and eat it too.L
. -'_I : In other words, claiming prejudicial publicity the motion for
change ot venue should have been granted but also then referring
to the extensive publicity durlng the course of the trial
o ‘i.M“ Bittman has sald 1£ the press can exercise restraintj
'during thelcourse of the trial and not-prlnt material would be
imuch better off, seouestration would not be necessary If the
T?Court please,;‘the First Amendment and the rlght of free press,
J“fthere 1s,nouoay that the government defense counsel and the E
fCourt can restrict what the press is going to say about this
utrial It is going to be a public trial they have a. right to
print whatever they see flt withln very,.very wide expanse of
;:{authority.ﬁ qo.you can 't ask the press not to print certain y
;f-égtefia;;" : o L L

. Mr. 3ittﬁan:says-that jurors *hold -sequestration
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‘;j interested 1f there were any such authority

'-f,defense counsel are’ putting the court in a box of hav1ng ob-

: restrict 1tse1f is an impossible request. 2 3

B E:C into detail at this time what I will tell them but that is’

--ment or the defense.3_j'

v 1s not an abridgement or infringement of the First Amendment as

'.30 B

against the defendants He makes the statement. He hasn t

:kicited any authority 1n support of that and I would be* very mUCh'

" Basically again to sum up our positiou, it is within

e T your diacretion, but we, are concerned by 0pp081ng sequestration_f

mected to extensive pretrial publicity and yet presumably reserx

-that issue, preserv1ng that issue for future 11tigation if thex

THb COURT I usually tell the Jury at the beginning
of the trial when I give them a preliminary charge espec1ally
in a case that is g01ng to be long and protracted that the’

'Court of 1ts own motion 1s sequestering this Jury I will not .

e the substance of it and I don ¢ think they will blame the goveerh

do enter orders w1th respect to the conduct of the press at a

trial and I believe Your Honor certanly has that authorlty, it

;:} to the press, and certainly we are, at least I am at the present

time more c0ncerned about the rights of my " client and clients

-

"HW 7067 Docid:591

'be some, at the same time wanting the press to voluntarily to 5 |

MR BITTMAN Your Honor, 1 reopectfully disagree with
Mr Silbert wrth respect the Court is powerless ‘to. control the :

'press. In a number of significant highly sensational cases cour

ring

e

n=

ts
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articles that" may be preJudiclal to the defendants.. They have

Iﬁllhad a field day now for Slx months writing preJudiclal articles

) don t understand 1f 1ock1ng up jurors --I am not too worried

rﬂ:{Fwe w111 be able to handle the jury bY the ev1dence they hear in

“_'trial Now to sey we are putting you in a box . we are saying

: don t sequester them to protect us from a s1tuation that we don

. ant sequestration.,

ﬂ)"2125 P-nlje 34
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of the other defense attorneys than I am the press writing

the poWer to st0p‘1t;

MR. ROTHBLATT: ?our:Honor, I.nodld_iike-to'be'heard.h

"Thefargument'Mff{Silbert advahces.distresses'me. 1

, the courtroum and make the argument What the press writes the |
Jury can form a dlfferent impression, they will knOW whether or ;

not what is recorded in the press is totally accurate but what ;

I am concerned about is the feellng, the emotional feeling of

'those jurors that are locked up because these defendants are on

we will take that responsibxlity, we. don t want them sequestered.

We are not concerned.about the'public1ty. The public1ty has al-

';ready been done We are concernd about the sequestration soyou ’

u:-’.

want to be protected from If you glve us our ch01ce we don t

s

THE COURT Alllright _ Now many things can happen

.”;‘and I think 1t should come to a halt and I think Your Honor haS;'

T7g;about what the press does during the course of the trn l because._

t

T during the course of what mlght be a hotly contested tr1a1 ¥DL': -



'bahaoe.everyOne of'the 1anyers on thls case on bothﬂa1des experrerded
;.1awyers, somethlng mlght happen durlng the tr1a1 and as Mr.. iltert‘
| . “ 1 _-aald the press have a rlght to write. about the ev1dence the way
they see - LE. .‘ﬁbn,fsupbose somethlng happena of a prejudrc1a1
. _nature gets on: the front pages of our 1oca1 paper or out. of
}Atown and the Jury is not sequestered-. Then you would be in my
--4;off1ce the next mornlng with a motlon for a mistrial
.I:jlft“{b' = MR ROTHBLATT Your Honor, I say 1f we have the choice
between the tho, we w111 take our chancea. We have welghed lt |
. nd weigh 1t agalnst the sequestratlon.‘ |

THF COURT You have now a motion for change of venue
whlch I denied because of the socalled masaiv publiclty through; .
T:'out the country.: I have denled that motlon. qo that lS all I
"have to say about it, so I am going to deny the request ilf-i
f'am able to get a. Jury they w111 be sequestered _ " %, |
| ;MR MARﬁULIQ Your Houor, may I be heard? |

g

THE COURT: Mr Maroulls, yes, sir.-

=

MR MAROULIQ Your Honor, fundamentally we - have two
'Fﬁseparate 1ssuee One is the oueation of whether there should
' fbe a change of venue . because of pretrial preJudicial publicity

"!

T-ias the defense has alleged and the eecond 18 what should occur

L.',_r A%

. o ;'.durlng t'ne tlme of trial ltself : ‘ £
As to the former,lthe pretr1al preJudic1al publicxty
ﬂwhlch we- alLege wlll prevent us from getting a. fair and impartial

Jury, that 1tem will be out oﬁ'the auestion once a Jury is

7 . = a il g, w .
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:selected 1f 1n.ract.a jur& 1s selectedt At that p01nt if a jury o
can be selected the members of the Jury can be 1nstructed by thei'_~
n'Court as to what their duties and responsibilltres are and the
_risk then of having nreJudicial pub11c1ty Whlch would 1nure'
to the detrlment of the defendants would be mlnlmized I thlnk
. that the Court should separate the‘two lssues.? ﬂur claim is

.for our motion for a- change of venue., The Court has denied that.
The tlme will come during the selection of the Jury when the
:.3Court will agaln have to face that very same oroblem, but if ini'
:sfact a jury 18 found then I.see no reason why that Jury should
.:be locked up when the Court 1tself could instruct the members
-ﬂffof that Jury Just exactly what their responsibilltles are, that '
'they are not to read the newspapers or to listen to the news, ﬂ
51; etc.,.they are to be guided by.what they hear 1n ﬁne courtroom.
,I feel the Court certainly could give adequate 1nstructions and
{that the people who give their oaths to Slt ‘as Jurymen in this-
icase would do“the1r~best to abide by them. |

_-'THE cnunr 11 right is that all‘?

! .MR ‘MAROﬁTlé Yes, s1r,‘;3ﬁ;:“

hri:TH? COURT ..will deny the motlon.-“

e e

The next item on the agenda 1s with regards to the

_Tftrial 4a, requested by a11 partres'--the antlcipated length of|

fthe tr1a1 fhfdrfi;éhiflﬂ R :';ﬁ ?5;%‘f';
ik I will ask the government to speak first.-}Ichas-some'
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-idea I am”sure.of the number of witnesses'at ieast you have tdf
:&b:callh—;estimate of the 1ength of trial keeoing in mind one of__
| . E the first things we w:.ll have to do after the Jury is selected
| | but before the oath is administered to the jury, we w111 have tc_
.zgo into this motion to suppress ev1dence filed on behalf of Mr.:
:Bittman s client Mr Hunt, and then maybe we - will have to go
'fiiinto the Caddy s1tuation --the wrtness by the name of Douglas o
- Caddy; But the jury w111 be sequestered and will not hear any
of;this_ev1dence; | B | | i B ‘
| MR. SILBERT ' Your Honor, there also mav be sone.

fidentification questions that the defense may raise Whatever

\Il

. 3 comes up we w111 make ‘an appropriate proffer to the Court at th¢ . ¥
| ;appropriate time and I assume Your Honor would want: to handle_f
:them the same way vou have decided to handle the motion to sup-
"ipress tangible evidence filed by counsel forlthe defendant Hunt.
L As I have indicated before Your Honor,‘it is very,

o _::yaQ:fﬁ?fvery difficult to estimate the trial time.a At the present time

i..h

'lwe have approximately between 50 and 60 witnesses that we intem

";fto call

Now, 1n addition to that if theJCOurtﬁpleasej-in’the

:fstipulation there are references to approximately 30 add1tiona1
?%jnitnesses That would bring it up to about 80 I suppose

| fbetween 80 and 90 If the stipulation can be arranged as-to-
“:f,fthose w1tnesses I would believe that wauld eliminate one week

v

"Ejg'from the trial with respect to the rest of our ev1dence given
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:ﬁ,i}have any estimte of how lona the case on behalf of the defendant

| 'f disagree with wrth but they have not given us any real disc0ver

-u"'the number of defendants and their skill and exoerience and all

‘that as being 3ust an educated guess because it is so difficult

ff% to estimate something like that.__

: anyway---about three weeks from the time you make your opening

'-statement. It may take two or three days to get a Jury in this

'1_to start the case in the Ceremonlal Courtroom as’ you know, which
'i-:is larger than this and if we get through the preliminaries it
: may take most’ of that week and then you may not be starting your
:5rfopen1ng statement before the following week It may wind up

_-that way, I don t know.'

“:might take9 f[» "

o in this case so we can analyze what their case is, what witnesse
'will testify, the significance of their tracings, et cetera,

a b s et cetera, S0 1t w111 be difficult.

35”{

'I would say probably three weeks for the government & case to gdg
lin starting from the time we make our Opening statenent

Now, if the Court please, I trust. Your Honor will see

-

' THE COURT I understand ell, e have an estimate

"‘case .may take 1onger, I don t know As I indicated I am going

Now, I don t know whether counsel for the defendants

MR BITTMAN Your Honor, it would be difficult to ‘

-\

I think Mr Silbert is certainly Optimlstlc to thinkl'
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g:we.could eutomatlcally stioolete to 30 oltnesses.. Maybe it

. an’ be achieved I hope it can be, bot certeinly we cannot get
'1into the bind where we are- forced to stlpulate to. ev1dence which
h.we do not appreciate the SLgniflcance of that ev1dence until it
.h is. too late and I would certalnly think in my own behalf and other
" defense counsel can address themselves to. thls lssue 1nd1v1dually,
| ”that thls case has to last at 1east ‘a month and a half.Ah;fﬁ |
. | If I could guess what the government s case.lslgolng
to be. and. only a guess, I would belreve the defense would be at
1.:_ 1east.one “to’ two weeks and we are 1ookng at 1east to a month‘md
.;.'a half trlal or maybe longer._- ' i |
. : Z\:I. ' k MR RﬂTHBLATT | Judge, maf-‘I 1ndu1ge in' a llttle- guessi:ng
: .--:éjtod? : .. . iy n _ . : _ _

‘I don t quallfy as an expert but I wes 1nvolved last
1year.perhaps in the 1ongest military trlal lnihe hlstory of
military justlce ;-the triel of Colonel Oren Henderson. "E«'k-_\.'-T
"Fi?estimated that tr1a1 would probably run about two or three oonth.
??j}?'we started the tr1&1 1n Apr11 and concluded 1t sometlme before

_’

:'fChristmas in the month of December.- It ran 8 months w1th varylag i

e,

,adjournments 80 I concluded w1th the best of Plans and all we ‘1"

. | : '_: : are doing is guessing, I would say :Lf tl:e government has 50 to PO

f..w1tnesses and 30 more on stlpulatron, realistically say we N A

mlght be going two to three months and p0351b1y a little more, and

.
A

I want to be very frank with Your Honor why I say that.- I w111
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T
'not be‘inciined and my cliente have so 1nstructed me, to enter 4
:'1nto any stipﬁlatlon, And I haven t had a chance to read the -
.' . ‘ il -government s prOposed stipulatlon, unless ‘the cooperation cuts

.1_2_both ways.lt_{; « By : i | % |
Very s1mp1y 1t is this, Your Honor i'don'thknow'mhat_
"i am prepared to stlpulate to or where the evxdence may lead ]
unless tha government is orepared to lay its cards on the table.
:Perhaps I have been a little sp011ed by my trlal of some mllltary'
.L;[;cases where the prosecution 1ays all of the evidence --;.“ |

THE COURT —-1sn t there a great deal of dlfference_:

hbetween trylng a case before mllltary authorltles and a federal ‘

l - . .

.,court7 )
. S - MR ROTHBLATT No', i § th:l.nk it is prec1se1y the same.
;'We are trylng 1t before a Jury., The government says we are not :

ashamed of your ev1dence, you are entltled to have it here is

A:our proof go and 1nvestigate your w1tnesses ani develop your ft
f;:theory ';?:f;'fbfu”‘ j _ | | _ ._ |
3 N THE COURT” Let me interrupt you‘ EYouhmadéba.rather ;
-1engthy argument on the point you are doing now. --I thlnk it ;

iis attached to one of the statements filed here, so T remember

2 "t
4—"_

',your argument very well but you didn t conv1nce me.akh_.i'

. St Al MR ROTHBLA‘I‘T But I am trying to suggest to you is

that thls case will be lengthy oecause of that. It can only be |

.-3‘71- -
Pl W

:Shortened and I am’ suggestlng this to the government and I am -

- suggestlng it to Your Honor if you want to speed up this trial,
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. FBI statements, let us have that Jencks material as" early as

l what their proof is we w1ll be prepared to play ﬁne game too

| hundreds of criminal and c1v1l cases, l told my clients I will
o conduct the trial my Way not the way you want lt if you want’. it

‘:' conducted a certain way you get yourself another 1awyer._:_

- is no reason for them to hold 1t back until the day before. .li

'f_ Just ‘can 't see. the logic of it

- then tell us what your proof is going to be, let us have those l'

y and expect us to cooperate and stipulate away our clients rights.

4",

$2125 " Page-a1 =
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poss1ble don t hand us the Jencks material the night before

I will not be inclined to do it my clients have instructed me

not to do it they say if they cooperate with us and tell -us

THF COURT When I was trying cases and I tried

’r.

MR ROTHBL&TT _ Well may I suggest this9 I happen
to agree w1th my client I believe the trial of a crimioal case
1s a search for truth we are- not playing cards If the govern-

-.,r_ 3

ment has 1ts proof 1ay 1t out make 1t avallable to us There

.-THE COURT Mr Rothblatt, you have been in thislcase

three.or-four months now I doubt you are going to get surprisedl

on any evidence offered in this case,'I mean if it is admissible.'
MR ROTHBLATT If-there arehnojsurprises;why don't

they 81ve it to us now9:%i' | AR i

. THE COURT°' That islup to the government

MR ROTHBLATT°s I am - suggesting to Xour Honor if they

want ‘to speed this case up and we are all anxious to speed it




.39
"'up, make that aveilabie to us as qu1ckly as possible, now, not-
h}fwait till the. day of trial That S how we can speed ‘up the case.
.'_ "_. SR If they don E want to “do’ it I say we. are good for two to four B
e S 25, THE COURT ALl right. _‘

: : MR GLANZER Your Honor .may I coement upon that° p_
We said at the outset that we are marking exhibits_
_that we intend to 1ntroduce on thelgovernment 8 - 31de of ‘the .
case. We have already marked 140'exhib1ts; we invited defenseu'
counsel to 1ook et those exhibits which we are going to-intro-u
duce in our case Mr Rothblett talks about "1ay the cards on . |
the tehle;”- They are laid out downstalrs He hasn t come down“_':
| to:iook ét it._ That is the ev1dence we are g01ng to put in our;
.:case, we. are not hiding anythlng. . | . .

o | " As far as the stlpulation 13 cOncerned if.Your Honor
-looks at it and lf defense counsel study it they will see they Fnsi
deal Wlth custodians of records.: There are 20 minute witnesses B
"at best, theyltestify to the regular course of business of
?.'maintalning and’ keeping records . In other words, they lay the'.V
| foundation, that is all they do, not critical at" all, except
,the ev1dence 1s circumstantial as Yom: Honor p01nted out and
. 'w:.ll be probative and relevant to .this case. h . :
gl ;"‘ Now, 1f that is not cooperation on thelpart of the
- éovernment anduln‘terms of cutting down the length of time wej :

- willhhave to;be in_the courtroom and-tailorlngjthe;case'as mach -

T oe

WW 7067 DocId:591$2125 Page 42



"”fﬂ_exhlblts

about it that 1s their v1ew and they are . stuck w1th 1t
'heard the statement Mr Rothblatt?

- f.an exhlblt unless I know what it means.- If the government says

along with the exhiats they have got the FBI statements and

ij rush down there 1mmed1ate1y. But if they hand me an exhibit

w1thout Jencks Act material without the FBI statement, it is

. R worthless_to}me,'I am not 1n the mind readlng busrness, I‘canf

*evalhate-evidence'wben.I see 1t in-relation to testimony,' If

my way of playing

(,

=They glve ‘us Jencks Act material and FBI statements along with

» e i Wl i“;.,

',over the’ whole flle to you

MR ROTHBLATT If you want to speed up a tr1a1 that

| is what @ ould be done. That isfwhat ls'done.ln many states -
the state of Callfornla, the state of Vermont-- and the Court

'has the inherent power to do 1t 1f we are interested in. speedln

up the trlal but you can t have 1t both ways, they are not ng

W¥ 7067 DocIdi591§2125. Page 43 = ..
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las possible,'so be it.t'IE:that is-thelway‘defense counSelnfeel_

THE COURT What about the exnlbits downstairs, you ff

= Jencks Act material great. We are ready to do business, L w111

' MR ROTHBLATT«£ I would answer simply, I can t look atff

:5_they say that is laylng the cards out on the table that is not 3

The Army does 1t dlfferently.A That is. the way I play. h

THE CUURT what you would like. is “for ‘them to I:urn




'to.rosh‘us on our rights and hold back If they want to speed

‘fk.up a trial let them 1ay it oat not Just‘with exhibits but with

| . N testimony_ a_nld_ Jencks Act material ‘, ._ -

: - I.'{‘fﬁﬁ COURT The law doesn t give.you that right- the__

% Jébéks Actgis very. clear Rt | < . N

Cw. RO‘I‘HBLATT Yonr Ho-nor has the power to do:Lt

1”%3& COURT e T ordered the testimony at. least of two

'h witnesses to- be furnished to you and all counsel on, 1 think-

"aéi Friday before the trial starts.. And youwon t even getlto it I
"1 don t. believe foi several days.‘ﬁi' j--'ﬂi o : | -

MR ROTHBL&TT. But Your Honor w1th all the months'.”

and.the manpower they have you expect counsel to work throughout_‘

£ the night to digest this material and be ready for prOper cross

: examination? I don t think that 1s proper preparation and I

don t 1ntendlto cooperate on those kinds of terms.';liﬁ-

| THF;QQUBT; All right we shall see.; Let s go to the_i

" 'next 1tem i ’ : T St Ta . '

' There was some comment made about the proposed schedule

hfff‘of the trial I believe this trial should ‘be: held five days a

week’,. 10 00 to 4 00 o clock and possibly 1f we ‘are moving too

fslowly we might Slt on’ Qaturday morning from 9 00 till 12 00

)

_ . - _-All right that ig the ruling of the court

The Order of Cross examination--- 4c.73f

"

You take the indictment, the first defendant named

is Mr. Liddy. When it comes time to cross examine the government

'-".~ Toaa faga . A BT e P s e ﬂ-"
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‘E:Hunt Mr MbCord Mr.;Barker s counsel —-he is represented by

.rffer Rothblattf'

ﬁ_;examlning witnesses._ Tha:le the order of cross examlnatlon.. 2

fﬁ to YOu with ourgsuggested order of cross examination7 The

”*’government drafted this indictment the government put these; 1

'defendants in thlS order.; We mlght feel that there are very

eagne.

L gest to Your Honor an order of cross examinatlon-:;ﬂ7f

lﬁ'for meeting here todey.

'gestlons now.,-gjfidi

_:- stated you already ruled that had to be the order Of CrDSS

’ *A'examination,»~gﬁf

And down the list Mr.

wt

S

P il = rH

MR BITTMAN Your Honor can t we make ‘a; subm13810n

i

"'fcompelllng reaSOns why this order ehould not be the wameour jf"

-

";-Honor hes stated or there should be some deviatlons or: variatio'
: ’*i{,Why should we be forced to follow that order when the government{ﬁf=

set forth that order in the 1ndictment and I don t thlnk“that 15:

I think at least we.. should have the opportunrty to sug-

L3

§5 - 7.

4 THE COURT I thought that is what one of the reasons

= , . £

I am willlng to llsten to your sug—f-f

ks ”
_— '_-‘- .' sny gt T I "o -—." . L T
- o S TP g OV . e el g W . e

R MR BITTMAN . I thought from what Your Honor JUSt

- aee

T, Ca * o .'v', iy

.‘ Dd'CI'd;sgr.lffié.Q?i.' Page"hj . ",.-‘__..‘: Lrll o STk i

So you will have four 1awyers, I take 1t, cross

l?;?witness, Mri Blttman will be the flrst 1awYEr called uPon;-‘-{éﬁ-f'-
uu~}no,,wr Liddy s counsel I'm sorry )

_11? _




_examlnatlon '.They draft these 1nd1ctments;::fﬂﬁu

2y THE COURT Now walt-a mlnute. Whatddifference does”
. | o 1t malke’ who cross exanl:l.nes wh; f:l.lrst oz.; last'? P
| MR, BITTMAN-"Your Honor;-it may makefadtrémendQUS -
".anonnt of dlfference;._l think any tlme we can possibly get sOmei
,‘:-advantage I would 1ike to do 1t The government has all the
7:edges 1n thls case, tbey got all-&he benefits, and I think with _
respect to certaln th1ngs at least we should be heard,. and I |
;d‘frespectfully ask Your HOnor to give us tHe ooportunlty to e
i THE COURT I will hear you at the next pretrlal‘J
. all r:l.ght.. S BEs O e |
RN | The-next item is 4d Aentltled Courtroom arrangements
fh;including accomodatlons forthe press. And- thls was reauested
hby the defendants. Who wents to comment about this7 ‘

" MR BITTMAN Your Honor=uNo; 1 all defense coonsel“
would obJect to the use’ of the Ceremonial Courtroom for thls; ;
'-_ttlal,'- . | o ‘ | -
ﬁow obv1ously we‘ere not going to obJect to.selecting;:
_ahJury ln.the Ceremonial Courtroom because of the potential |
"number of venireman called but we do ﬁ11nk it would be prejudchaI
to conduct this tr1a1 1n the Ceremonial Courtroom.. There are’
'-ﬁ_:very.few ttials conducted in the Ceremonial Courtrooml Weehelieve

1that to have it there would give the case some hyper dignity

7.;it;is-not-entitled'to.- The government s counsel said thls is
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;lnothrng-butla street crlme, second degree burglary;‘and on other
oca51ons they use*other-arguments.‘ But we belleve we would beg
_.. , . preJudlced by us:.ng the Ceremonial Courtroom.' We believe that"l
3 o 1t mlght be and I emphasize it might he similar to the circusia

type atmosphere that the Supreme Court has condemned from tlme

&'te_tlme.;

-

?ff'”"flc__;iﬂﬁ;'f We don t see any reason to use any courtroom other '
than Your Honor s regular courtroom.n_.

3 With respect to how Your Honr wants the furniture ‘

a

3 N arranged I don t- think makes much dlfference as far as we’ are
concerned as long as. we can hear the witness. But we would ObJth
' . i _he to use of the Ceremom.al Courtroom, Your Honor.,,

Z:THE COURT LALL right, any other comments?

v

I have no way of know1ng how many people want to come

in ;31t is 301ng ‘to be a publlc trial I have no way of knowing
-how many representatlves of the news medla want to cover the -
trial. I have no way of knowing that. We may know more about_

1t 1at:er on. X If the re is a very small attendance at the trial | h

'we probably w111 move down:. here, but I w111 have to wait and’see;;

MR. BITTMAN" Your Honor let s assume this courtrOOm

“is not big enough ‘to’ accomodate the press - T V-:'fm [ .?Lf

| . '_‘3:._ ' THE COURT -—wait a minute. I will give you two. casqs '

R T

L SN

”'that come to my mind James Hoffa trial ‘was tr1ed in- the

'-QeremOnral,Cgurtroomi right?]'l_-.ufm_jfr7"¥.f*tfi;

. MR. BITTMAN: I have no idea.:

: Y
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THE COURT

A narcotlcs case was trled up there pre51ded over by

Judge Robinson.__h I have forsotten" how many defe“da“ts there “’ere E

1 Do you know, Mr Glanzer?_flf

Ry 0

1'are at 1east two cases I know about.;f'

""-’,

dignity which is preJud1c1a1 to the defendants.» I mean my earl

~

the press. From tlme to time Judges limlt how many reporters

can coeer a trlal because of the impact on the Jury.g I have

seen several trlals such as that where they llmited the first

- .n. o~ -
._._,r. . . . %

;two rows. Here in the Ceremonial Courtroom you have twe Jury

M'_

The. pres

-bexes._ I assume\the*press,would 1ike to use one box‘

Ak would be 1ns1de the rallf Yeur Houor has to 1mpose certaln_'ﬂ}ff

we

.“'a-,

Voo

P % r‘»

'"ﬂfdlMRf QILBERT Seven to begin w1th,IXour Honor.ijf?'t'

THE COURT He tr1ed the ease 1n that&“ourtroom.f Iﬁexe
I Just think 1t creates an atmosphere Your HOnor of a falsef"

p01nt that I started to make was 1f the press eannot be acc0mo-_"

dated in this courtroom perhaps there sheuld be,llmitations on

’that there are AOhnewspaper reporters and artists sketching the:‘

ied

]"?51" MR BITTMAN Was there any obJeetion by defense counsel?

Ler N

L

1imitat10ns on the press because when the 3ury gets the feellng' -

‘u}“?f witnesses, sketchingwthe atbrneys~ sketchlng the J“rY: this all_"‘




‘ Your Honor._ i ! think you are adding a dimen91on that doesn t

' ';to a normal trial elther one or “two rows as Your Honor sees

Wllt was trled ln Judge Gasch s courtroom. ;

‘,;w;‘r b“; THE COURT!' Any&ing further?

‘;arrangements 1n thls courtroom.ilffué

. normally exist in a trial. Certalnly that is one of tbe reasons
tperformlng, etc , etc.

cfit and I thlnk to Just open up to any members of the press who

plctures, T thlnk creates an atmosphere which is. preJud1c1al to

’ -;ij;fi-'j' MR BITTMAN Your Honorr i-can't believeTMr.fGlanzer -

'f' would ask to have this case tried in the Ceremonlal Courtroom.
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o 'I’HF‘ COURT : Do 'y"ou think-' the jmr’g 'w"i-l"l'- ge_t to tbe- R

point where they are going to decide this case on whethar or not

-1t is an important case or an unimportant case9

MR BITTMAN I think it is a possibility of that

why they won t have cases Lonn television~ is J because of

‘_'the fact the Jurors react and witnesses react,_wltnesses start 1

Now here I think the number of press should be 1imited '

ot

take copiua notes and who are talklng to each other and sketch1

?tne defendants

The Baker case wasn’ t trled in the Ceremonial Courtroam,

g : MR GLANZER ' The Baker case was one defendant. 'we.‘

w i

;have seven defendants here.' We have a problem w1th Just seating_

K.

well settle 1t now

-~

THF COURT Well thls is. going to come up, I might as

&




b for the news media because T imagine we. have gotten several re-| -
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Y there

“2 b1g enough therefore I gather from that the government wants a

;big spectacle and I obJect to it and that 1s what I am, trying to

ik quests already --not too many, but several-- for passes, etc.-i

‘:?.,o 1 think it is only fair T make this statement at this time.

S have a man- who had a lot to do Wlth the security and ‘the admi391
' of the members of the uresa at the Berigan Brothers tr1a1 in .
‘ i Harrisburg, Pennsylvania.' That was -a. highly pub11c1zed case as

WZ?YDu know.;!‘ﬁil
'Qj security of the Court and related matters such as seating arrang
i-ments for the news media, OfflClalS, the oublic and the control
’*f}and issue of nasses w111 be coordinated by the v.s. Marshal

'i,the follow1ng preliminary 1nformation

fqgrail will be officers of the court, counsel, Jury, witnesses P

47

'THR COURT: I dop't think he is asking it be tried .

avoid,

THF COURT I don t .put that interpretation on his

QO thls is what" I am gdng to do in this case.,'The'

'7é_our U.S. Marshal with General %ervices Administratlon and other

- The only persons who w111 be' permitted inside of the 1

MR ' BITTMAN: The SuggéStiOn'is'this-courtroom ien't | -

remarks at all - Now we are golng to have to make some provisroqs_-

r fffand before I dec1de to do this I have checked on the matter.- We_f'

on "

e'-

appropriate agencles _ I desrre at this time to provide you w1th _
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’L_and the’ defendants.'-frior-to-the commencementvof;the.trial'
1ficounsel for the government and the defense will furnish to the
ti-U s’ Marshal or furnrsh the U.S. Marshal with a roster setting
‘ forth the names and identities of each attorney who will be

*j'part1c1pat1ng ‘in. the trial

T to the 1eft of the bench wrll be set aside for accredited member
,hh of the news media. As you know there is a standing order that

SN ’ .

- |Ino recording dev1ces, cameras, televrsion, or similar eauipment

:#1Wlll be: permitted within any Judicial area of- the courthouse.

'i members of the news media.‘ The cost for any installation that
: might become necessary and the use of telephones or other means

‘f’of communication must be borne by the news agency concerned

made by the national wire serv1ces containing detalls regarding

: arrangements for the news media at trial “ In thecmeantime shoul

-3ithe subject he’ should nontact our U S Marshal Mr-tAnthony Papd

T

48

N e - R >

Since 1t is’ planned to use the Ceremonial Courtroom

.‘f

?ifor this trial —-at least that is the tentative plan-— ‘the seat

Arrangements are in process ‘to- desrgnate the press'
: : “local 'and -~ -
rooms on the fourth floor for use of/out of town accredited

any counsel or members of the news mediathave questions regardin

-~

We will take a 15 minute recess. ; ?j;% hi"5.='uw'j=

(Recessed at 11 15 a.m. )

S L . . e s B B v A ’ T
- . " . ’ L ¢ el . 4 e

The U. S Marshal informs ‘me that announcements will be

59125 * Page ‘517 . . it



-n“f'tically different frum the governments. 1 am aure Bruten queatit

“WW 7067 DocId:591

:are going to be raiaed perhaps prior to trial might be sane
bﬁf:'memoranda auhnitted to the Court in advance to avoid undue‘

”i“{.breakdowna during the course °f the proceedings. We' put it'°“

';’ out point of view we know of no novel unique, extraordinary

\_the charges with. clarity and preciaion.‘ If?the defendanta-

if;bcamplaining about the length of the trial and speeding up the ‘

| AT
f AFTER RECESS -- 11:30 a.m. -

THE COURT The next item, No.IS; suggested by the

'pated will be raised I will hear from the government.
MR SILBERT' If the Court please, that was put on as

_Hr;-GIanzer indicated if there are novel queationa of 1aw that

as an. exploratory iasue aa Mr. Bittman referred to earlier wev

review this in many aensea as a street crhne burglary. Fram.

iaaues of.law.v I think the indicoment ia clear and-sets_forth

anticipate any novel issues of law they intend to raise ‘we are

.unprepared for, we don t know about at’ thia tﬁme. They are -

_”Fftrial we think would expedite the trial if raised beforehand so

-that the partiea would have an opportunity to explore then.
. " THE COURT: . Mr. Bittman.u o d_' : .
J MR, BITTMAN Of courae it ia difficult for ua to

focus ‘on- that Your Honor. -Certainiy there willlbe attorney—

is going to come up, depending upon how they attempt t o prove

client argument which is not novel My interpretation is draman

government which atatea.' Novel questions of law that is anticim:

onl
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"'their case.- If they put i n my evidence that is admiseible '_}f s

*'ageinst one defendant and not another it ia very pre;udicial.,_l_,?
. '“Other than that at this early stage it ie difficult to anticipa1:e

'-"'-novel Questions._;__. . -'__;g"' "-_ _. { iy S

sl

3 .l;'rnz coun'r-‘- All right. i
2 ‘LMR ROTHBLATT. Your Honor, mey I suggest thia. I -
i - ,-think it is no secret, should be apparent to the government A

;__,and certainly Your Honor, that et ieast Speaking for my defendants

.'\-:we are going to put the government to a very close --put: them k.

:'to their proof---— and they are going to heve to put their proof

.f.

_ ..'-‘-Z-..-_v.:' T’_:_in we11 and properly. e TR S B ‘
. ey If I knew what that proof is going to be I would like '
L G _.'.‘;to have briefs and memorande of law frcm Your Honor on every |
.queetion that wi11 come up so that hopefully we can convince

.,.c. i

Your I-Ionor our objections are not frivolous end they heve merit .

.'4_

Again I say if we could have Jencks Act materiel and
I 'statenents now we could have this briefed end at. the time of
trial wouldn t heve to 1ntenupt the trial. I don t know what

_':'__the evidence is going to be or how I m going to object .--how I'ni_"f} '---_;

kel Igoing to reise it._ We cen speed this up considerably if we’ know
- ‘7';;: ,it ie coming and we can be most helpful to you and to ourselves,-'_ '_

that we don t have to do our reeearch under hurried conditions.'---" ‘

-s

Right now" I would say I know nothing. L We would certeinly put

"‘d

the government to its very close proof on every issue PaSSibj,e. | tL

FW 7067 Docld:591§2125 ~Page 537,



51|

| MR, SILhERT?- If the Court please I do not understand
'hom Mr. Rothblatt can make that argument to Your Honor._ With
__ . .respect to 6 of the 8 counts of thelindictment almost a11 proof_'.,
against his c‘lientsis based on the fact they were ‘caught inside
.the Democratic National Canmittee headquarters at approxﬁnately.
‘2 00 ‘a.m, on: Jhne 17 1972 and a good desl of material recovered-r“
| _from then. | ‘

Now Mr. Rothblatt can stand up and say to Your Honor
he knows none of the . facts a11 he has to do is speak to his b
clients and ask them certain questions.. He can come down to
'i _our office and see a11 the evidence ::a 100 exhibits that we
_ . ._ ‘have marked I indicated to Your Honor that were recovered from
| 5. the defendants at the ttme of their arrest which we intend to
'introduce in the trial _ | ;

I do not for the 1ife of me understand how Mr. Rothblatt
can‘make that argument in good faith to Your Honor.-

MR ROTHBLATT" Your Honor; we don’ t speak the same
_language. 1 think I speak pretty sﬁnply and succinctly. If 1
knew what the witnesses -are going to testify, they have the
statements of the witnesses, they have the Jencks Act material.n
If 1 knew precisely what was to come out then I could save them
. | . |la Lot of time and T could submit these briefs and say if your '
. '_-witnesses are- going to testify such and such we will have no

ob;ection. All they have to do is 1ay it out to us give us

- what they got and we will.move this case up considerably.
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- than Tuesday, January 2nd, I would 1ike counsel for all parties;;

e _elements of the offense set forth in thet count thet you feel the

;uﬁ-as you'make your objections you prepare it on what you think ﬁled“

"i'do the best I can. Thetis all we can do, teke it step by step. o

u.f":So 1 will have sane idea whst you are thinking about as to the

'7'[thnes before.;. h'..

: _to-me to believe that the government does not hsve s ome Brady
. msterial after by their own admission the biggest 1nvestigetion.

-';in ten years.. None has been turned over. I think the case lsw

52
';THEiCOURT°' I think the better thing to do is- this'

law is end the gcxernment will do the best they can snd I will

P

MR. ROTHBLAIT' That is all we.can do.,,f”f~;g. .

Nty

THE couar-_ All right. " Now, this. is ome thing 1 think:

ifficounsel on both sides should do' prior to the trial snd no- later -

wt

LS --, i

--government snd defendsnts—- to suhmit to me proposed instructidns

to the jury in which you will as to each count set forth the
government‘must prove beyond -a. reesonable doubt each elenent. "
- law eppliceble to the various counts. It has been done‘msny

Now, No.'7£* Scheduh for the production of Jenoks end
Brady'meteriel --requested by the defendsnts.'“ |
All right whoever wants to talk to thet.-

MR BITTMAN Your Honor number one, it is inconceivable

;is clesr on this we are entitled to this prior to trial They
.hsven t turned over one piece of paper to us, sny infonmation

'uhatsoever. And I think Your Honor if their posiition 4s thisf"

' NW 7067 DocId:591
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kindfof”investigation,'that no-such infOrmation erists, 1 thinkc

E either Your Honor or seme designee shouid go through some of th;

evidence because we are entitied to it and obviously they are

holding it back and not turning it over to us. It is-not going

to do us sny good in the third fourth and seventh week of triai
ffor the government to say, oh wait a minute, it is in drawer 3

of f:ﬂe cabinet 17 and we shouid hsve turned it over to you.

It is their obiigation to conduct an exhaustive search now. It

'_: helps us to prepare a defense if we get it now not 1ater. ‘And
':as I said it is inconceivable to me that there is no’ Brady

:‘material in the possession of the govermment. .

Point No. 2: the government only because Your Honor
ordered it has agreed to give us the Jenoks materiai on two

witnesses the Friday before the trial begins._ We now know for

o ;the first tﬁne that there are some 80 or 90 witnesses, 50 to 60| -

they intend t .0 ce11 even if we do stipulate to everything they

%

'want us to stipulate to.; So certainly it‘is a very hollow vict:
"f_iYour Honor, to have the Jencks meterial of two witnesses prior

f-f'to trial when they are going to ca11 50 to 60 more.

Silbert indicated to‘me thst it is the government

'intention to turn over tte Jencks material to us which would
\'33 include the grand jury testﬁmony the night before that witness
-testifies. I respectfuiiy suggest Your Honor thet that is

- campletely and totally unsatisfactory.: I em aware of what

Title 18 Section 3500 states but I am also aware how courts

er,'
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'3:: an investigation that they embarked upon and campleted certainny

_'.-of perjury, the classical crbne that lawyers state someone is

;-have interpreted Section 3500.. Here we are going to have ap-

. || they turn over I wiil ask Your Honor most respectfully every :

Imorning to be given tﬁme to read it.ytl

"we are entitled to. receive this information in advance. There

54

.P'-uu\ T dats

.,

& al v

“|| Why. play these games? Why not attempt to assist defense counsel.

Now ‘the difficulty with thst is, No. 1' Your Honor

may not give‘me the tﬁme, 80 I can’ t conduct cross exemination ;

Jf and if I do it may not be‘meaningful. But more ﬁmportantly, ‘ |

1hou is this going to look to the Jury that is locked up that is‘::'

|l up if we have to ask for a number of recesses to read this Jencks

material? Clearly, with this - kind of a case, with the kind of

_,.

£ going to get killed threaten sameone, that has not been suggested.

h 'Lhere as 1 indicated earlier, nor can it be so I think to expeste

Doc-Iq:l:_591

f

now they have for sometﬁme. I think for the government to piece_

testifies I think is i ncredible.. It is indicated by Mr. Silbert

is no suggestion here of tampering with witnesses, no’ suggestion'

_parently a sequestered jury, it is going to be tremendous pressurel
; on all counsel the government is g01ng to call 50 to 60 witnedses

at least maybe as many as 90 witnesses. ’They have this informatior

‘::;:meal turn this information over to us the night before that witness

‘ what a strong case they have, after a11 five were arrested there. '

. ® -

11f 1 don t have tﬁme the night before to read. the Jencks‘material s

.t going to hold the defendants responsible for their being locked Do

52125" "Péi'g‘e- ;.55-"_'_
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'th:l.s trial so the defendanta will not be prejudiced the govern-
| -ment should turn over this information to us at least a week
, . Ty i o '__before the trial and give ua an Opportunity to prepare it. A

W THE couar-f A11 right. ~ n%jf?*_ e

_ MR SILBERT If the Court please, on the question of
_Brady "-: L Py :_‘; T R 9.
S THE COURT'- ‘_--excﬁser me,I oave ‘a taeasalgrel here.

L N

] (Clerk handed the Court a note )

3'2;

Gentlenen I just received an 'import.:ant meehsage. 1 .
am eo.rrg-r to do thia but I have toﬂ take a brief recess for aoout
|| ten minutes. . __ = 8 Ll

. : N .' (Receased at 11 45 a.m to 11 50 a.m )

‘ ST IR THE counr- A11 right, Hr. Silbert. LT

MR SILBERT. If the Court, qpleaae, with respect: to’ the

.request for Brady material as we indicated in the oral argumeni:_

S .before Your Honor back on' October 25 I believe it was, we are |
L aware of our obligations under Brady and "are fully prepared to I
"‘-'comply w:i.th it. e k | ) ‘ .
I make the reoreaentatll.on at: th:.s time and ‘I have con:l.
- ferred wil:h ‘Mr, Glanzer and with Mr. Campbell that we do not
_;.'.‘, ;have any Brady material to turn over to the defense counsel at
'this time and are not: aware of any. If we beccme aware of any

£ evi.dence which exculpates any defendant or mit::l.gatea their punish‘- '

_ ment we will hand 1t over ‘to: them well in advance of trial or

Moy

o o . l_,'_:<s‘..‘|j- N e
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f_; been through this before-- the law. They say we ere aware of

| the rules are to be disregarded on the statements to: Your Honor,

¥ 3 nature of material to turn over the grand jury testﬁmony of two.

‘WW 7067 DocId:591

‘ when we become aware of it so they‘may‘make proper use of 1t in

ipreparation of their defense. ”'

z-ments, counsel seem - to ignore before Your Honor --and we have

:_not fol1ow it.;.
_7-set up Specifically for the ordinary conduct of the trial.;,vf'

f:iithet Your Honor is free to forget them overlook them ignore
f_them, then there is no law /become a society ahmost of persons
Inot-of Iaw. When the Congress passes a law when the Supreme

'Court and the Federal Rules of Crﬁminal Procedure specifically

';jspecifically exempts statements under 18 U S C 3500 we are

‘ *“i at a loss how counsel for the defendants can came up and BEY

l{f .procedure. Judge Sirica that is the‘military procedure but
'i”i13pecific procedure and different one hea been set up for the

'&:_i conduct of trhls in federal courta.r-

persons, two witnesses before the defenae end Your Honor has

6_2125-, ‘;‘_-_ab_-,'e.'-_ﬁ's' % SN * gt g e " w e

If the Court please, with respeot to the Jencks statemi'

what Congress says but somehow the Court can aﬁnply ignore'lt orf}

s 0 H

f the Court please, those rules the statutes were

we

sets up what is discoverable and what is not and Rule 16b N

' follow this procedure.‘ The argument ie made to follow the‘milit

Now we agreed previously because of the voluminous

e

=

Rl -
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'incorporsted that in an order and we are reouired nowﬂto turn |
A,it over on January Sth. . _. | : |

. wa, in view of the fact Your Honor already indic sted;
-Tu;thst selecting a Jury snd disposing of. the pretrisl matters . |
.may take a week._ In view of the fsct those particular witnesses_g
will not be called the first week of the government s csse,
;defense counsel will have over two weeks W ith respect to those ",
!two witnesses to: prepare cross examination. 1;2_;
Togexpedite the trial we hsve gone further, s & the
-v.;Court please, snd Jencks Act requires it we have stated we will N
_turn over materisl the night before snd we cited suthority thst”5:
tsupported this procedure. The Garrison case which is at least ’
. |l a ten defendsnt major conspiracy in Louisians in which counse1
Lo | ‘who represents defendant McCord is a party, counsel in thst “
-h'csse, there the judge ruled Jencks stateuents wi11 be turned
over the night before. | | .
_- | Another case arises. a multi:conspirscy csse arises

| out of the Southern District of Florids the tuo defendsnts
';ibesides Heidi Fletcher Judge Green ruled sfter defense requestll
'“and our opposition that the ststements hsd to be turned over
-the dsy before. There wss no’ difficulty, the trial wss not |
." A .delsyed becsuselof insdequate time to examine the stst:ements. |
| And finslly the 1atest csse out of the Court of Appeslhf'

f.that ‘T am aware of dealing with this issue, United States vs

'_Hsrris in the Fifth Circuit 458 F.2d 670 a case remarksbly
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”;sness was indicted coconspirator and the Court of Appeals evem

| no requirement to turn materia1 over until after the witness.

B AL A S S
sfmilar to this one, there it was a charge of conspiracy with

burglary as substantive offenses, there the key government wit-

1-1'

after petition for rehearing Specifically held that there was

-

key witness is coming up two weeks before a11 the other witnesr
is gorng to caome out the day before. _?]”

o " The defense counsel in their argument before you

them. There are only two things that really separate a crﬁminai

different and the Fifth Amendment priviiege which applies to
specific defendants. Otherwise they are the same, witnesses
testify, they are cross examined they are examined exhibits f'

are introduced there is no difference. Yet they would have

and they can prepare their defense and catch us by surprise or

by ambush. That is not the uay the systen works. That is why

-

and by the Supreme Court. ..?

S MR BIITMAN Your Honor could I respond briefly?

n=

WW 7067 DocId:591

62125 Raje 61

testified. And it was not' done., In this case testﬁmony of the""

case from a civil case, and that is the burden of proof which is

it came all one way, so that they know everything about our casei

es -

always talk about a crﬁminal case. 1t is a one-way street withkﬂf'

the Federal Ruies of Crﬁminal Procedure are drafted differently e
i; than the Civil Ruies of Procedure and we suhmit that this Court:;'

| as any court should follow the rules prescribed by the Congressi?f'
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=V, the civil rules and crﬁninal rules, the Fifth Amendment and the.|
burden of proof Whet about discovery9 We could take a deposit

' and examine every document in their filea. It is even renotely

-should be well aware of that and that is a very 1naccurate and

:.'erroneous argument. R ‘1.;}" 1;; _==_.';:1_

;pick and choose which cases they are going to liberally give th

-Jencks mstters and which they do not?

'case, the government turned over hundreds of pages of grand jury
'ftestimony and I think 107 page affidavit of the FBI a month
:jbefore the trial began, nd a11 Jencks‘material was turned over

B“Efor a11 witnesses the Friday before the Lrial began.:;
' what your answer is g01ng to be, ‘but when you prosecuted Bobby
'vg_ Baker how long before the witness testifieo did you turn the ’

'=statement over in that case?

"Tjit was the night before. -?fﬁg,if:: h ”’%ﬁ“ﬁ-ae .J;Fﬁiif;

'*in advance but I think generally the night before.u-'
w2125 Page 62 :
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I:HB LBITBMAN To address myself to Mr. Silbert s 1astt"

point first he says there is very 1iuie distinction between

_,- e

'relevant.; So I don £ think I have to go beyond that Your Honor |

-

-

Why does the U S Attorney s Offioe in this district

In the Brewster case just tried ‘a very significant

THE COURI Let me ask you a question. I don t know

MR BITTMAN Your Honor I am not sure but I think

;’:.._

THE COURT" There you are, there is a precedent.

MR BITTMAN I would say with respect to'most of the

witnesses, I think there were some witnesses we turned over welL

ion

P
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iLTHEbeﬁRTf That is generally the practice.

MR BIETMAN" Ybur Honor, that was ‘a two and a. half 127
’ "":'.r:l..rp' "

| . o "_to three week trial._

THE COURT" 1 understand but that'nas'a highly publicized

'case 1t was-: on- the front pages of every newspaper in the country5

'practically for days and you saw fit to turn over the statements_

o

ithe night before. What is wrong w1th‘the government doing the

{”5;41:same thing 1 n this case? ﬂ;::-_f]'__f“{:T&ETE;-j"l“

”- i . MR BITTMAN‘_ I would like to say first of a11 this
fh is going to be a very lengthy trial certainly a lot Ionger than
1that case. e ; - ‘ | | _‘i' t
. | o THE COURT' It may not be as long.as you think.
| B o MR BITTMAN I There were five or six lawyers represented
one defendant in that case, that a11 could piecemeal review the |
: Jencks material. I don t believe any of the cases Mr. Silbert
f}ﬁf_v_.relied on.::I think Garrison Heidi Fletcher I am not sure of

. "the Harris case, that we had a sequestered jury.n,ff;u' |

| The sequestration of the Jury to me'makes all the'”
-'{-difference in the world because if you have an ordinary case;
'i.if you don t have tﬁne to review the JenckS‘materisl you can ask By

for a recess and the Court would nonmally give it to you but you'”

'can t do it in a sequestered jury. :ff'“.?;'

h"- THE COURT.' Now you have got assistants --you have
o Mr. Mittler, he can be reading the statements over. A lot of

-_these statements w111 be statements I suppose which witnesses mav

- L -

Tl e

HW 7067 - DocId:591§2125 Page 63 " . g LT £ R =




: - 61_.
_take 20 or 30 minutes on- the stand “ | o
: MR. BITTMAN-' One thing 1 don t think Your Honor adﬂ..'_
. :I'dressed yourself t o, that is, why should thia U S Attorney s_.__.

v.,-m

'Office pick and choose the cases where they will 1n advance
' turn over the JencRS'material? £l 1 :

THE COURT I don t know they are doing that.;” Y
MR BITTMAN I just gave Your Honor an example,.a case

= that was just tried, started October 30th where they turned over_fQ

. €.
s

ifmuch of the evidence of a- kev witness a.month in advance and :ﬁi
'a11 the wztnesses in the whole trial the Friday before triala
.:f .hh“d;d;:.;_dlf_?;.fl THE COURT'I Judges think differently. Just because -
g . one.judge does samething down the‘hall doesn t mean I have to
do the same thing. __:J;J_' _N-'”_ | _t-' | | | |
: T - MR, BIJHWQHH'- Certainly this is discretionary with
the Court at. this tﬁme in'my opininn if we are required to aak
-for a number of continuances during the: triai and Your Honor
denies it, then I think we should go to a different dﬁmension.h
:If these are routine 302'3, routine grand';ury testﬁmony, why
'should the government not turn it over to us? What difference

l'.

"would it make to the government if they turn over this information.

L2

C?fto us, say the Friday before that week of trial? What differen e

. II: ."-‘_ '_“does :I.t make to them? Why shouid a different standard be applied i
A Il to this case as to other casea? Same Judges will take 3500 |
"ufliteraliy and same will not._¢Certain1y because this is going
to. be a locked up jury, a protracted trial because of the'

= - T
.y ¥
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',.;heard briefly on . this, ”nj;a;_ B

62

ro 1,

- government 8 investigation in this case and e11 the other reasoIS'
-tthis should be a case where I think 8 more Iiberelized rule sho

-,be extended partlcularly because of the prejudice of the Jury

”in the Syt we -are not prepared for cross exmminetion.'g}-

HR ROTHBLATT* Yes, Your Honor, I would 11ke to be ‘

o g

1l-Act. . Thet is baioney because a11 these rules of ev1dence cen
i;fbe waived and stipuleted to, that is what they are asking to, do

| ’rSure he wants to pley it strictly as_to’ law but by stipulation-

or agreement it is not the lew. .

Now, I disagree that that is even the law as he sug-

fgests:lt. N

|| im another federal court? I don t think 1t xs becaming.-_.f-

MR ROTHBLATT-' Perhaps 1t is not the best tenm,

lf?fYour Honor.i The argument is specious, that is a better tenm.'

. THE COURT. A11 right.;g‘ B

MR Rﬁﬂ&ﬁﬂJ&Fr‘ Your Honor I will te11 you why I -.'

- feel that strongly., Judge Jack Weinsteln of the Eestern Distr

:jfof New:Yorkjroutinely fpr over. a. year and half 1Bsued an order

| on his own --on his own-- in order to expedite trials directim

‘jithe government_eounsel'to turn over to the defendant 311 of the

DocId: 591,

- THE couar-- A11 right anything further? .?fage}?:f '

Your Honor, T am disturbed when the prosecutor saysi'”

THE COURT" Have you ever used tnat expression "balonLy

‘1d

-

;"ithis is the Iaw end Your Honor has to 8PP17 the 13“ of . the Jen°k5i_

ict .
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- lthem to waive that if that s the way they 1nterpret the 1aw.

'.defendants under Brady, they say well we had 15 file cabinets_-

63
-Jencks Actfmstgfiai by’certainﬂspecified dates,inot justlthei

night before the witness testifies but in advance of trial in
the interest of expediting the trial. : e
Now, if Judge Weinstein is violating the Jencks Act_ 1
or the law as. Mr. Silbert suggests, apparently the Deparunentg"
of Justice has not taken a mandamus proceeding ageinst hnm inf-
the Second Circuit to say he is violating the Jencks Act by
-doing it. Let s get down to it we are being asked to speed
up. this trial we a11 want to speed up tnis trial I disagree )
with.Mr. Bitman I don t want it a week in advance, I want itv
now if they want to speed up the trial There is ‘no- reason
'they can : do it, they can' t -say it is the iaw, it is the 1aw

if they are interested in Speeding up the trial to agree to anys

thing. They are asking us to waive ruies of evidence,'we want

THE COURT CAL1 right. : . _ -

MR BITTMAN Your Honor; ‘one additional argument.;,
1 would’ like, if Your Honor feels it approPriate, to have Mr.
Silbert make a statement on the record that he is familiar with{
-a11 of the documents and records in this case before he‘makes
pa statement there is no Brady material in this case because
traditionally the argument the government‘makes on appeal whenl"

certain evidence cumes up, that was not turned over to the=

snd obviously we can't" know a11 of the documents that we have.
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I want to renove thst obstacle right now. rlf Mr; Silbert can.;.
'3say he is fmmiliar and has reviewed all of the documents that
.- N ;-the goverment ‘has in this casé and there is no BradY material
2:i;fwe have to accept it._ If he can t make that statehent then I -
tgﬂask Your Honor direct the government to review sll their records-
1l .and . then‘make the statehent so’ they can 't came in two three,.—

four or five months from now and saw ‘we forgot to. look in the

.”",last drawer of file cabinet 15.-

g d ¥ MR sn.sm. ’ If Your Honor pleese, first of ell I know_'-ll'
of no law that says we have to review and go out hunting for L

defense'material to prepare t h defense case for them. Isknow_f

SRR B .

.' : f no case that requires t hat.. | o
- | s Insofar as any“material has came across our desk --end':g
ai when I say our desk I an talking sbout the three ettorneys.'
representing the United States before you:: and I just asked |
them after Mr. Bitnman mede the request.. I can t ssy I know
.”uiei every single document in the cese personally. I think between
us we are faniliar with the evidence thet hes been gathered
thst we have had an opportunity to look at, and on the basis of
that ¢ reiterate the statenent that I msde to you previously._:
.He_ But as to whether or not I have to go hunting for files to de:
tenmine whether or not there may'be possihle Brady'material |
Lf ff; the defendents seem. to think this is a one way street that thev _

can lay back and do nothing, ‘don’ t have to investigate, don't’

_”f have to talk to witnesses, don't have to go to the scene, don t
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-have to do anything, the government has to do everything for ‘
them; That is not the lew and never has been but on the basis
of what we know that representation I an willing to‘make.:-
THE COURT On the basis of what YOu know and also 35 |
"besides the fact in twolweeks we' wi11 have another pretrial
.Ji I would" suggest if you don t have tﬁme personally to. do it, ge:
"|lone or two of your assistants snd put them to work on the exhibﬁts
' and evidence and see if they can find anwarady’material and you‘
can report back two weeks from tomorro;;,.-
MR, SILBERT Yes, xour Honor.f:.
THE COURT Now, snything further on that point7-d.L
i;;ﬂgnﬁﬁ't! jqigit"*~:!HR -JOHNSON- ‘May it piease the Court, 1f 1 might?
. j‘fThe s:n.gnificance of the late production of Jencks o
2 ‘:li_ material Your Honor, is that as Mr. Silbert pointed out it puts
the defendants in a distinct disadvantage insofar as the investﬂf
'-:' gation is concerned. It may well be that material discloses
points which the defendsnts may want to investigate but may not
jhave the. tﬁme to investigate. I think that may be of more _i,;f "
"significance,.Your Honor than the opportunity for counsel to
N sﬁmply review this material. : _ _i | |
THE COURT., A11 right I think you will hsve plenty of_
. ‘ o time to do your investigating. : | |
| | : Item No. 8 s_Scheduling of preiﬁminary hearings re-

1ating to defendant Hunt 8 motion for suppression of evidence

'-and the possible appearance of M Douglas Caddy as a government

R witness.,' T B md T
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'TT; government make the srrsngements to have those witnesses testifv,

HW 7067 ‘DocId:591

. want to talk about thst9 ;wi' ;; sr”i'i'i.'{f'_divff?”'.

'7_of the-argunent in the pretrisl'motions I asked to- heve the

;h evidentisry heering with respect to seizure of - certain.materid.
ii_from‘Mr. Hunt s safe st the White House to be he1d ﬁmnedistely
-iiiand Your Honor indicated st thet tﬁme the hearing would begin |

-'ix-after the jury is selected f”fftilif e -JL?Jeé;?

ol that will be necessary to testify st that hearing, that the

fp nesses you will need’

to that testﬁmony, issues which are not the ssme asathat presented

'é'to the Court of Appes1s o n the esriier occssion. Mr. Silbert

| 66
This was requested by the defendants.a_?oesﬁsnyhody_f

_!_..

ek,

MR BITTMAN Yes.i Ycur Honor will recall et the tﬁme‘

THE COURT. But before they are: sworn- in.’f{-- o
i MR. BITﬂﬂAN° But before they ere sworn in. And so ﬁ'-
'obviously we don t hsve to discuss thet.' One thing I wouid like

to ask Your Honor is the fact thet certein White House witnesses'

'This is custcmary in motions to suppress and tsint hearings.

THE COURT Will you give them the nemes of the wit-
B ‘ MR BITTMAN' Yes Your Honor and if they will make
them availsble I would sppreciate thst. : _ o |
N MR SILBERT Ho problem with thet Your Honor.
M'R BITTMAN._ 1 would: also, Your Honor like to have;"” :

a. hearing before the witness Douglss Caddy testifies._ 1 think;

there are some very serious issues that are presented with respect

OE |
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. fact and I think there was same serious questions and I an fearfni

i be tainted to the extent a mistrial will have to be granted

be handled if I feel that way.

|| not decide at this point._ It depends on the nature of the evidence

lllaw of the case at a11.. The Court of Appeals directed itself» )

{|to the facts that. there were certain questions that could be .

' Mr. Hunt s attorney, 1 don' t think the government disputes the .

‘No one wants a mistrial.

-examine Mr._caddy out of the presence of: the Jury first that can

‘a voir dire hearing.___i;‘}' _j,gf[ fihf U

refers to that as the law of the case.; I don t see. it as the

asked and should be anawered to relate whether or not there was
a bonafide sttorney-client privilege between Hunt: and Caddy.
Now the government hsa taken that opinion as Pandora 8 box to

ask'Mr. Caddy anything and everything they wanted. This was

; if Mr. Caddy testifiea before this Jury and then eventually the ik

I_testﬁnony has to be stricken I think the entire proceedings mighft

THE CGURT we11 that can be handled 1f it becomes

necessary if during the trial the Court believes you should

MR BITTMAN That is what I am asking for Your Honor,f'
THE COURT I might decide you -can do thata' i.niilti

and many other things.
| HR BITmAN ' Fine, 'Thank yous. |
THE COURT-- Item No. 9: Sehedule for reciprocal
discovery pursuant to Rule 16(c) Federal Rules of Crﬁninal

?rocedure. Mr. Silbert.
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| MR SILBERT': If the Court please,.scme of this materialn
haslalready been referred to.: This came up during the argument 1ji
' . _ before Your Honor on October 25th and Your Honor ruled with

| | s respect to any defendant that wished to*get 16(a)(2) discovery
and 16(b) discovery from the government thst he would be required'5

-to give reciprocal discovery pursuant to Rule 16. (c) in return.

. o
L&

: At that t:lme, 1t the Courtplease, it was after a
. - | "'.'period of ten days. That applied specifically to the defendant
_ 'Liddy.- Defendant l-lunt through his counse1 Mr. Bittman, uithdreu_
| his request for discovery, 16(b) and 16(a) (2).. Subsequent to- h
| that time, if the Court please, in an informal conversation between
.. AP | - myself and Mr. _Bittman, he agreed to ‘the procedure that basicalLy :
| : Your Honor had set out- with respect to Mr. Liddy. N So far as. 1 |
understand therefore, all counsel have agreed to that procedure.
sl As I mentioned earlier, on hbvenber 9th I mailed a
_’letter to all counsel for the defendants which 1 would request

L be made a part of the record just so it shows things have been

P done, with respect to discovery, and 1 mentioned that a11 the

‘material relating to 16(a) (2) snd 16 (b) discovery was avsilable b
for defense counsel to ‘come and avail themselves of for inspect L_on:--'
. . - R Iand once they did this we would then be: ?expecting our reciprocsl.
| discovery as ordered by tte Court, and that one of the purposes'
of doing this as quickly as possible would be to expedite the |

' ~possibility of any stipulations counsel might be able to enter

‘into.
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As I mentioned previously to Your-Honor counsel for
. Mrl Liddy with their clients have been down severel tﬁmes to -j
. "' ’. , 'exam:l.ne the meterisl. Mr. Bittman has .been in. 'I'hus fsr counsel._._ :

.4—_

| for HcCord -and t ‘he four defendants from Miami hsve not been in'
to examine sny of the meteriel. ;T':;h- RS
-7 1 hsve sent out to ali counsel all th scientific and
other expert kind of reports such ss FBI fingerprints and hand- -
.writing._ I meiled that to s11 defendants representing the B
x'-;-clients. Thst is 16(a)(2) discovery on request ss I‘mentioned X
%ail the documents thst we intend to introduoe into evidenoe,
some o fwhich are sdmittedly difficult ‘to resd from photocopiesli_s
T hsve been - sent to counsel for‘Mr. Liddy and counsel for Mr. Hunt._
And I'might slso ssy at this'tﬁne statements of. the
defendsnts given before the grend Jury or. to sgents of the
igovernment 16(&)(1) discovery heve been sent to a11 counsel,_ |
Tyx pecificelly to counsel for Mr. Liddy,_counsel for‘Mr. Hunt, |
dcounsel for Mr McCord and counsel for Mr. Martinez. So L think';
.;'-fall that discovery by the government its obligations, its
iresponsibilities have been complied Wlth snd we are sﬁmply _f.
fwaiting for defendsnts to come in and complete their exeminstion'
| _“and inspection of our documents snd tsngible items. < x?
| . | o i e We would 1 ike st t:h:.s time to have a date set on .

;which they are to conply w1th Your Honor s ruling pursuant to_' |

(J
®

'--16(c) to let us know give us ail the documents tangible eviden

--:they intend to. introduce 1n evidence at triel.

.(M
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._ THE CQURT:n_Mr. bittnen; i'ilfhesr'from_yooifirstfon
Z;that,;f'; f_i'il'l ; Jlic";ijiir;rf..f',ﬁﬁ::?;i_fb‘:,,,.n

| . R | | - ' MR BIT‘IHAN IYesl,. Y;ur Honor. ‘ 'I.‘he- pr-cibieni"ﬁe'hé{:e-
| 3 here, Your Honor is that‘Mr.bsilbert has not turned over to us
bzell of the documents.- There are a number of documents they intend
|to introduce into evidence they apparently hsve not turned ove:
:to us., Hr. Silbert in our in1tia1 discussion.many weeks ago ;
1ndicated why don't you examine everythrng here and tell‘me whet_‘
dh you went and- I will xerox it., I told hﬁn if he would make a
‘j&'copy of everything end send 1t tO‘me. He hss not done that.‘
':.asJ;He has obviously‘mede good faith efforts and sent a number of
'documents but not everything.l I am willing to canply with the
_reciprocal discovery provisions after the government indicetes
they have sent everythin g to‘me. I don t want to go to Mr.
L SiIbert s. office with‘my ciient and review whatever documents
'they heve in their office, i want to do 1t 1numy own office.if
-'I have indicated that to Mr., Silbert and he told me there woul d
-:'“b;; be no problem with that procedure.- But I assume because of |
n_iadministerial'matters and problems he has not been able to do
fs-w I do understand there is a number of documents that have

.:('_ -

. not been sent to me.

@® | R SHIBERT: If Your Honor please, I thiﬁi the sole.

'-iexceptions have been what we referred to previously as the phot

O

s

9 ngaphs, the copies of the v1ew, the general scene type like N

_aerial photogrsphs and sane of the other photographs that will
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“ "?_’there was other informstion seized it ‘has been in the neWSpape1
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concerned with perheps one or two exceptions, to my knowledge

'happy to go back and check but we hsve,made e good faith effort
" to try and detenmine everything we sre going to use. There‘may

' be one or two documents and if we come across then, if there

.;of the five defendants.

| "'-four pieces of paper, and I am more than willing to _-"~--'

.There were things thst were seized on. the persons of these peop
;other than four blank pieces of psper.; 1 don't have the four
'-::blank pieces of paper, but I don't believe I received the othe:
iinformstion seized from certain defendsnts arrested the night

; :1in question. ;

-sanething like that we consider that tengible evidence, that |

:is not documentery evidence.; They can ‘come in end ‘1look at thst

ﬁgike thst they can cane in and loek at it the waliet they -

71

be introdueed in evidence.' But so far as the documents are

everything we intend to introduce in evidence, not everything )

seized but everything we intend to introduce 1n evidence hss been

sent to hﬁn. If sumething iS'missing, you know we would be ':‘

are sny we discover we are ging to 1ntroduce we 11 send them.-['

MR BITﬁMAN Your Honor I don t think he turned over‘-

sny documents to‘me that were seized st the thme of the arrest

' MR SILBERT._ 1f the:Court plesse, 1 believe there were

MR BIITMAN f--excuse-me. Your Honor I believe

MR. SILBERT* Ifthey were 11ke driver s licences or.

'JJUSt like they cen come in and look at’ the screwdrivers, something
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tiican cone. in-and 1ook at it, .but pepere .documents, you know :: |-
| MR BITTMAN ‘::Your Honor, I understand there were’
. HE certem documents seized £from the defendents that hed my client|s
i_'f :w.ﬁfu. ‘name on it. I assume the government is going to attempt to use_
| | thet in evidence and 1 would like to have thet turned over. These
"1Ee;gg if;*;; are documents--if?ﬁ'flf:a_. i“ -.: ; : ..f.. :
o | I THE COURT | I don t know what they have.i Why don t
i';;'_you two. sit down in your office, say here, this is what we have,
611_ do you want a copy of this? Get them a copy of it. 'You'might
|f find a lot of. things are unmeteriel like a wallet, something
'; you ere looking for which the government might offer in evidence
_ . '_ anyway, teke it._l. : : _ | ’ _ | |
: C HR SILBERT- I think Your Honor, they w111 be able |
”_ ‘to- determine what theylneed from our: exhibit list.::~ :
Mey we say this" after we give them the final exhibit]

list which we. will do'before the next pretrial --j;efﬂ
| MR BITTMAN°-f::Your Honor, ‘we needlit.before then,
THE COURT" Juet'e'eecondl Meybe 8 better get somethzng
out of ny syetem right now before we* stert this long triel f i ‘ﬂ_
"; wes going to tell you this at the bench after we get the jury.'
| :_ Now you have been in'my court '8 lot of tﬁmee Mr.-
. - o Silbert.' Hr. Glanzer has. I will not permit these colloquj;e
- | 5, back and forth between the Iewyers because we don t get a good

¢ & record that way." If you addrees your remarks and ob;ections to

- me I will give each of you an Opportunity to telk and I don't

- - == 'iQ37 e Iew er interru t1n the other lawyer while the lawyer
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fis speaking because you:; cen see the c onfusion that causes,
ithe record isn t clear et tbmes and things appear in the record.
. - _ that sonetimes a lawyer doesn t say.' We can t expect the reporter-'

'_7ito report 2,$3 or ‘4 pe0p1e talking at the seme time.s So I will_

- -';..'t- 1(

| ;ddenforce that rule strictly. I have been liberel on it in thesd
rlnformal hearlngs but I will have something more to say about
{that at the proper tﬁme. :i_ | ':. d o | .
| | MR BITTMAN* I apologize“.Your Honor: I‘was at fault.“'
- | THE COURT‘? qunderstand you-dldn t meen 1t,rntention:_7
: ally A11 right. 5 aite j_ L T Pt 5 T |
T MR. SILBERT Your Honor mawa-represent this to the
u-}Court? Your Honor has set a pretrial conference for December
';p19th two weeks fram tanorrow.v One’ week prior to that we are
3ready tO‘make avellable a 1ist of 140 exhibits today. By next
TfTuesdey we will have the rest of all the exhibits, copiea set
,forth, provided for counsel for the defendants. WOuld Your '

'-1Honor then set a date, say cf ten daye fren that as requiring

'.:freciprocal discovery7

alir; THE COURT- Is that agreeable? | |

MR BITTMAN It 13 agreeable with me, Your Honor;'j
-jexcept why can't" they give it to us a week frun today9' Thectriei
. C s a]most a month avay. =
o N THE COURT' Cen you get it thls week’
MR SILBERT Your Honor, depending on the 1ength of

A the pretrial conference today, if we end ‘at an eerly hour we m1ght-

Nc .
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be-able :525 Other'thanlthatirall-threefbf:nstﬁill be'out'of‘fhj

M .
el

_i'town for the rest of ‘the week. fj.j:_,"f“fg_‘;

RO

- .

' o _ THE COURT Try to do the best youw can;
| ks : L - All right let 8 proceed and try to get as much completed
7?’as possible here._ Is that all to be said ‘on Item No. 9 now?‘
s Now Item No. 10 this was: requested by the govern:
'1'¥.ment states°_ Response of defendants Hunt and Liddy to the

i

'."If'Government 8 demand for information concerning the possible _5
use of an alibi defense.. That relates to the substantlve-
Counts 2 3 4, and 5. 1 have resd the memoranda that has been

_ f:suhmitted ln support of the government s positlon and the ob=
. .‘]ections. . 7 - | ) | ; ._ :
s o MR SILBERT'_ If the Court please; as we.indicated
f_in our renewed demand before Your Honor we are sﬁmply at a loss
kX :to understand what ‘the’ basis for the defendants 'objection to :
compliance with the rule,‘ _‘u. -_ |

. ' THE COURT Let‘me interrnpt youl mafbe l -can sare.ttme.i
e Let me hear from defense counsel on ‘this: p01nt._ Mr.-Maroulis?
ii'You.seem to take the positzon because the theory of the case is-
ithat Mr, Liddy and’ Mr. Hunt were aiders and abettors, therefore
7you don t have to set forth or answer thls question about whether

'you are going to interpose an alibl defense, is that correct?"

fIn substance you say that don t you?

',Mkm HAROULIS Substantially.
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'ff-was in, then it makes sense if Liddy is going to Cl&ﬁm he was

"51151 would only be required in a circumstance where an alibi
'?Liddy was -an aider.and abettor of & passive variety as. opposed
] By passive, what I intend to:nean is a man who gets involved

ﬁ{ funds, or by providing burglar tools and by active I mean an:
- f‘aider and abettor who actually participates in the transaction
g1;That.is the sense in which I am using those words.,;

.’was a passive aider and abettor then it makes no- difference

: necessary.within the confines of-the-Space that they claﬁm he

" elsewhere that he should canply with the rule. :

. HW 7067 DocTd:591

75,;

Mm. MAROULIS. Well it would ‘seem, Your Honor, an-

alibi defense would only --I withdraw that.--'

It would seem that notice of . intention to rely upon -

in aiding and abetting for example by planning or by providing'

whose presence is necessary at. the scene, for example a look—'

If the government contends that the defendant Liddy

where Liddy was. He could have been in Siam, he could have bea
in London, or: in New York City and that would be no defense |
5whatsoever to hﬁn '

On the other hand, 1f 1t is the government's contenth

defense would lie. If the governnent claums that the defendant

Ithat Liddy was: an active aider and - abettor whose presence was-V'"

;ffrﬂﬁfcoﬂht:['ifdonﬁtphnderstand5your;arghnent inpthis! '

F.to an active variety, and I will explain what I mean by that." _‘

' '7out man, or driver of a get-a-way car scnething along that line. -

T

bn
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'on this point. It seems to'me it comes down to a question of
hgaunon sense.u ':x- - | _ _Il I _ y |
;g-js- y If the government can establish and the government

':has indicted Mr. Liddy and Mr. Hunt as principals in connection

_=l'with the second third fourth and fifth counts correct?

the other defendantst- If ‘the. government can establish --this
ijremains to be seen-- either by direct or circumstsnt1a1 evidence
L either by prearrangement or somehow that Mr. Liddy or Mr. Hunt
'itor both were in on this plan to enter the offices of the Democra
.-National Committee, but they didn t actually go into those

--premises, if the government ‘can estainsh as I said and suhmit

' if those are the facts or two blocks away.

P I try to give to. the jury in these robbery cases sanetbnes 80 }

'they will understand what we are talking about when we say a ;V

THE COURT' I think you are getting pretty technica1

,_u .
- € " i B

HR MAROULIS‘ Yes! sir._jff:a

THE COURT mey'.a;.»e 'indicted' as princi'pais.'along with

suff1c1ent evidence to get to the jury on that point it doesn t

make any difference whether Mr. Liddy ‘was. across the street

Take the simple example hypothetical set of facts whi

defendant was an aider and an abettor. What does the average

juror know about aiding and abetting? It is a very technical

e

.thing but after you give them a set of facts which are hypotheti

of course, then they understand ;--.f'.QT*

HW 7067 “Docld:591

Let s_assume fivejmen,get_together in:the Washington
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LIHoteI today over a drink or two --five robbers;-and are going
to hold up the Riggs Bank at 3 00 o clock this afternoon. And
(. i : they scheme and plan that John Brown among the five will" get an
| 5 autemobile to drive the four ro&ers -to the benk John Brown _;'
Fo s wi11 go up to 15th and H Streets about a block away, he will driver
them away sfter they rob the bank Two defendants will be outside

) .:_"-'..'{-—" . \,\_

'i the bank as look-out men and two going 1n with gnns. The two

N iy -

hfgg irg, with guns go to- the te11er end say stick‘em up,‘this 1s a holdr_
e t'up, giVe‘me el money or 1 will kill ' you. And they get the money
and four of them‘meet outside.' The . four go ‘up’ to the automobile_
‘h at. 15th and H by prearrangement. The man.- at 15th and H is justl
‘. | as. guilty as if he had actually gone into the bank It 7doesn"'t
" 'li;g_make any difference whether he had a 1esser part in the cammissiEn-_
wt of the crnme or not he is Just as guilty under the theory of -
“f}ﬁ_a1ding end abetting. | e |

. -. Now under those set.of facts wouldn t the government
v be. entitled under the rules to say to the defendsnts 1awyer;_il.

: assuming he is going to try to establish an alibl, the man who

"J‘{ drove t he robbers away, the rule provides how you go about it :

|land the government served notice on you and . co-defendant Mr.
"f:g.Hunt we want to know whether you are going to 1nterpose a defense
il of elibi and you ‘come along with the argument and say you don' t \
have to answer-it. 1 don t follow you.f I don t think it makes -7

a bit of difference if Mr. Liddy --if fects prove this-- is a

- 'block away or two. blocks away, or a: mile swey.' If he was in on |-
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: this.schene or plan the government‘is going to try to prove;,
they were going into the premises for whatever ‘reason they went
'_ : ' o in, he would be just as guilty as the man who was actually ‘caught
| . . in the premises. I don' t think there is any question about 1t.:
" i That is the theory of ‘the government 8. case.-n. . . 0
o ERREE 3 MR MARGULIS° Your Honor - if I might address myaelf
| to the hypothetical you have given,-nnder the nypothetical case

l

l';f[;' that you gave T have no disagreenent whatsoever.~ I Would say
.that is an entirely proper case in which an“elibi demand could
be made and ‘an answer should be given.” However, if you were to
change ‘the hypothetical a bit and have: a sixth'man in on the 1
. - scheme whose JOb it was simply to plan the deal and send off
SRS the e ive men to do the job as you described and this sixth
‘man: could then go to New York or go anywhere, or he could if
he wanted to if he was curious, go to the bank to see that the _.
job was pulled off properly. But his participation in the crﬁne‘

f;l’: would have been complete at the tﬁme he-sent everybody off to do'
e h.s jobe it K
- | I would sas under those‘circunstanceslﬁou would have
A a pasaive aider and abettor whose presence or absence from the’
. scene of the crﬁme is irrelevant insofar as it affects his guilty_
participation and his guilt or innocence.“*t. : _.- _ -

| ] And that is the position that I have taken on behalf |

of the defendant Liddy. I say that before a defendant is re—

quired to answer whether he is going to raise an alibi defense

‘ L
-
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'in its proof that Liddy s presence or absence frcm the scene 18 it

| an essential element of the crime. f
: judgment of acquittal at the end- of the government 8. case,;_If'feiﬂ
‘go to-the jury you offer~the‘motion. But you/got to'glve the

Ildo. it all at’ one tﬁne.‘ It must be done pleceneal. Especially,

' a different point of view, there are certain crﬁmes which would |

‘: scene is a necessary element of the crbme.- For example a crﬁne'
- of assault where one man is accused of assaulting another man,
'fand we are not talking about . any agency problems, where John Do%-

R is accused of assaulting a victim physically. 1f John Doe can:

_ to whether or not the prosecution can prove its case. However,_-
"where the defense of alibi would be irrelevant John Doe need not_‘-

l',set forth whether he hss an alibi or not

r|7§]
or not the government'must make clear whether it intends to show_

_.L,

THE COURT' You can take care of that at a‘motion forhf;_

44,,[“ i o

SR .
you don t think the evidence is strong enough or sufficient to i,
' ‘have :

government the opportunity to put the evidence in.’ They can t T

_in a.case charging conspiracy with substantive counts.

' MR--MAROULIS If 1 might focus in onthe problem fram

require a court to charge that the defendant s presence at the

demonstrate that he was elsewhere it becomes very, very'material

That is'my approsch to it. _dff*.frhh
THE COURT° I don t agree with you. The government ;ﬁ,
is entitled to, know. Maybe Mr. Bﬂhman has samething to say.

- ‘MR;_BITTMAN:Q One;short;point, ¥our Honor.'

DocId:59162125 Page 82



that the government does not state that either Mr. Hunt Mr.

. Liddy were in the Democratic Headqusrters.ﬁ

:f.;alibi defense you were not at the bank 1s one ﬂ:ing.

5Hunt was right there --f'“

"motion with specificity, with some precision where they contend
;Mr. Hunt was then we can focus on the point whether or not we

:"-have an a11b1 or; not but the government in this instance wants_'-
'~Ithe1r-eake and eat it too.. |
?'fiwelare.not going to te11 you, he was some place one orltwolioeks

"of the Watergate, ‘we want you to waive a11 alibi defenses which'

Q-Maybe they weren t and we have a viable defense to. that.

T_the names of your witnesses to that which you woﬂd ca11 alibi.

WW 7067 DocId:591
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I think the true distinction in this case is the facth

In the bank robbery'”
case they say_you were in the bsnk, you are going to put in an . 3

But if

we oome in and ssy we are not going to have alibi defense, theur"

w1tnesses can say anything. They could say he was across the

street up on_ the 15th floor, over here, and that may not- be

true. We can t waive that kind of defense.f

If they say'Hr. j'!_ g

- —

THE GOURT'-.--right where? What do you'mean?

- MR BIITMAN I am saying 1£ they can state in their

They say we' don t know where he was,‘

gives their witnesses .carte blanche. Joe Blow .can take the

stand and say'Mr. Hunt was one place and Mr. Liddy another.

-'ff’ THE COURT* But you don t wanL to te11 the government

MR BITTMAN’ Your Honor, the burden of proof is on

the government. In order for me- to put on thatldnd of response_

Page 83
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P |
for' their request for alibi I want them' i:o't'eii-mé'wh'ere their |

tproof-indicatesf&r. Hunt was. 1f Mr. Hunu was there in fact

iallegely and we don t have an alibi defense we will so state.

:But the government can't do it in a vacuum. They can t say he,i-

:was someplace which could be anywhere in avquarter of a mile d

”and we are’ supposed to waive alibi defense. I just don i % think-”'f

_that is right._ I don t ‘think that is the intention of the rule.

‘:The rule is if you are robbing a bank are you.. goxng to say you,;_

Smeb

:robbed the bank or aren t you.fiu_f; ﬁ}u':_ 3ﬁ‘”

. THE COURI-- Let s take a look at the rule Rule 87 of

s our rules which says

o “When a defendant in a crﬁninal case proposes-to
offer the defense of alibi he shall unless the Judge '..
f;gat pretrial directa otherwise, upon written demand of
"-_the prosecutor stating_the;tnne,_date;and_placerat whichh
‘iathe ailegedfoffensehwas:canmitted;tserve upon.the prose:l
-cutor within 20 deys a written notice of his intention
g-end shall state therein the sPecific place or p1aces
"at which the defendant claﬁms to have been at the time"
of the alleged offense snd the names and addresses of ¥
-1f;the witnesses upon whom he. intends to rely to establish
.such alibi "-_.“' . . . |
Paragraph @) o
kK "Within ten days thereafter the prosecutor sha11 i

serve upon the defendant or. his attorney a written t

e

- notice stating the nnmes and addresses of the witnesses

in. 4
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"'”:_ government s obligation is to show the place.‘ 1 don t think
5 3 they can say somewhere on or about the prenises.. I am “°t :i

? willing to buy a. plg in a poke.

'i~{ one of the-motions .as to the defendant Mr. Liddy thst he was i
”t? within a block of the Watergate? I believe there is something

l'tc that effect. ‘”7ﬁti;5ﬁ;'f}3:f.i.

f-analogy. If they have a witness, either they have a. witness

or they don' t have a witness, 1et s get down to bssics..-

e but you"areseither going to have an alibi defense if it is a
':tftrue defense, I am sure you wouldn t put anything other than that,
*or not guilty, didn t do it, you don t have to put on any alibi

’ﬂiidefense.j5i_3'-:

":.fto the question of what kind -of evidence they have, they can show"
;a plan or scheme, or conspiracy, put it thstway, agreed upon: .

'erong these defendants, prior ‘to the comnission of this alleged

- :npon whom the government intends tolrely to establish

the defendant 8 presence at the scene of the alleged
'wotfense." iffdf;_ ' f“;uf’ e ;fféﬁzal'.'iidﬁi fﬁ~:
It is pretty clesr, unsmbiguousllanguage.lfhffi

MR BITTMAN Yes, it is, Your Honor end I think the,'

i .

THE COURI- Didn‘t they say in answer, I think to

MR BI’I"]HAN Yes, Your Honor. That gets back to my

THE COURT°' Look. Hr. Bitnnan I can t tske an axe and'»'

plit your head down the middle to see whstsyou are thinking,

'\

£ Now, Af the government has evidence and it cames down o

4.

s ,“,
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:offense.that.each one was‘to.have a certain part; and Mr. Liddy -
fwss part of the scheme, assuming he was for purposes of the |
u‘.i: hf‘ff?;rléargument and Mr.-Hunt but were not actually ts go into the it

s”.;premises but were dolng certaxn things --giving aid and canfort.":
'_:aiding, assisting,ll don t have to go through the whole thiné::
‘it wouldn t. mske any difference whether either one. or both\were
| 'Thhitwo or three biocks away or across the street 1f they were 1n on'
:‘this kind of scheme or plan. Esch would be . equally guilty ss e
a principal offender." s ' -”' ' o o t' _ )

| HR BITTMAN I agree, Your-Honor, but ne are talking
tabout culpabllity or guilt. We are talklng about whether or not
‘we are required to in advance of trial to indicate whether or
'2-not he has an alibi to some indefinite place where Mr. Hunt mlght_
have been.;ff' o | A -

THE COURT. Let me ask counse1+--w

-

MR BITTMAN. --and I would like the government to-cit e -_
_s case where the defense had to set forth an alibi defense where.:
fthey ‘did not set forth with some specificity where they contend
.H’f:fthe defendant was. There is no such case.lt‘ ‘ "; _
.~“THEvCOURT I think the burden is upon the defendant._'_}

MR BIﬁHAN No Your Honor, I respectfuﬂy dlsagree.

.- ', , .. --The burden is on the government.“ What happens 1f the defendant _
is up in New York? YOu'mean to say they can came in and say
'we want an alibi you state you want to know when they don t tell

you where 1t is he is supposed to be?

. | THE COURT: The rule saYs*"' when a defendant ina .
HY 7067 .E!ooId:5911;2125 Page 86 _ ) . . S



5. B .3,_4'-'_
* crbminal case prOposes to- offer defense of alibi. Suppose you '
'want t o prove‘Mr. Hunt was in New York et the tnne this occurred;._
'x:i:and you . are able to do it wouldn t that be a11bi? |
L MR BITﬂMAN Yes, but normally when you put on alibi
fi??g'_.f,t' defense you know what the government s factual assertion is. Im_.'
"ﬁi{'-this case the government says we are not- golng to te11 you where
E :'we believe he was, he was sameplace in the general vicinxty.
I'{i::fiiﬁl_‘ ‘f:'fyf’ THE COURT- Suppose the government had to do 311 that"‘
A i”with bank robbers and they say‘Mr. Defendant this is- What we ‘.n
Iknow about you, you were at such and such a place when the crﬁme :
":ﬁ}kwas cammitted now- you come around and tell us w hat you are ‘i;
_ going to put in on. Why should the government te11 you what
O o . .the evidence is" That is whatyou want them to do. -
. | . HR BITTHAN Yes, Your Honor that 1s the way it is
done. | | h. | £ | : B
o _%HEidbﬁRT‘ L don t agree.t

MR ﬁITTMAN' L think generaliy the government saya 1.

--AIB and C you were arrested in. the bank.. You going-torput-on
B _an alibi you were 1n the bank or not? That s the’ ‘way it is done;h_
?What Your Honor is getting close to saying is that a conspiracy
'case the government can ask you for alibi with respect to each
. =8 . 3 ,and every overt act did you have that conversati.on? Were you '-I
in such a place9 There is no precedent for that. ‘

THE COURT*“ Listen, this is a two-way street as you

know as a fonmer prosecutor and a defense lawyer. The government7

_HW 7067 DocId:591§62125 Page 87
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: by this rule should have the right to know if you ‘are gomg to

“ o put in an aiibi defense - period. It '.I.S that smple. If you

' " ‘. SRS ':are going to put it in they are entitled to know the names of _

your witnesses" in -Lorder to meet that defense.

!{R BI‘I‘TMAII But it depends upon Your Honor what the _.

LA

- THE cou’g'ro' You 1r.\nsmt to know what their proof 13 firs1

—

R "--_'?;.._ _before you decide whether to put in the alibi defense, isn t
‘that your position? :

m——

MR BITTMAN 'I‘hat i8 mm: |
'—'i”dE COUR'I‘- _':isn t. that pour position'? .iust a'm;inut'efl_,. :
e .hefore you answer that question. And file the answer to their |
o ,I'. P ._request, you want to know what their ev:.dence is, 'isn t that
| your position'? S : _ g | _
| MR BIT'IMAN 1 woni-d say in ;oversirapiification‘,r yes.

THE COUR'I‘ Yes, thet is yo ur position. I_'don't '_

1N e o -
O %

- ';lthink the government ia obligated to: do that
MR, BI‘I"IMAN I am saying the government either has.
'-this information or they don t. If the government does not hav e )
o - the information where my clinnt was I don t think they can insist:
] I put on alibi defense just by aaserting they want an, alibi
.‘ -whether we are going to. put that defense in or not. If the

a I'goverrment knows they have the obligation of say:.ng we' believe

~

' that Hunt was here, at this corner, or in this roo:n, or aomething.'

'Now, if you have ‘an alibi defense that he wasn t there tell ua;-.

>

T‘But 1 don t think they can do it in an abstraction.

HW 7067 DocId:591p2125 Page Bﬁ . '_;?-
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H;_prove the facts as T dellneated them they could make out a case

‘:the burden of telllng that defendant first Now, Mr Brown here-

’ such a place ‘a block away from the nggs Bank Offlcer Brown

-__fdth and H. J I am contending 1s the government knows he lS at

e

) 86
;572; : THE COURT Let s follow this out to a 10g1cal con-
ciuSionf Take the example that 1 gave you about the five bank

robbers. I th1nk you will admlt 1f the government were able to

to go to the Jury as. to a11 defendants. | _ :

Suppose that defendant who was up there at: 15th and H|
Streets wanted to put on an a11b1 defense that he was home -
sleeplng and brought in his mother,.his brother, etc., which a

'1ot of them do as. you know.. Quppose the government was put to
is the ev1dence we have against you that you ‘were at such and

.and Smlth said you Were there, this is- our evidence Do you

| think he is golng to come 1n with the alibr defense that he was
howeaaaleep?- He is golng to.move around some other way.
T MR BITTMAN - Your Honor, I thlnk you made my point
'fér'he I-Iffthe government belleves someone waS- driv1ng the i-,b
.get away.car- they say we- won tltell you what evidence we have
Tthat you did drlve the get away car, we'are not going to tell

7you, we just believe you were an accessory. You tell us’ you A

have an a11bi to being an accessory.;“They don t even know about

e

i

lSth and H w1th a get away car then they can ask the deEense
you can put an alibi in as to. whether or not you were at 15th

and H. They can t say, look - we know you were driv1ng the_M _

ggt away car somewhere withln a half mlle radius, now are you

"21_25 Page 83_
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o going.to~put in a allbl defense that you weren 't within a half:

mile radius7 This :ig what the 1aw does not contemplate and the

.-‘_

'f .‘a-'_r7_ :dh rule does not contemplate,‘and this is what the government done
‘. | in this case..."' - .' | L :

‘ . THE COURT You haven t convineed me fet;f?gﬁj ;"h hff
MR BITTMAN I-would;likeftothayehthe;goyernment{cite.,
”-g-i_: one" case to- the contrary. "[{. I_ N R

. Mﬁ ROTHBLATT Judge, may I interJect a comment?f
THE GOURT This doesn t apply to you now._‘

MR ROTHBLATT I agree, there is ‘no question,_but I-

I

am-so tempted in thls discussion because it has come “up in cases,)
| where I have been affected. if;“';, “%"; ";';17: ;i,?};_af

. .. I.want to give Your.Honor what I t‘nink is a simple i
N -answer to this whole problem.all have contended where the govern-}

ment demands a defense proof of alibi in advance of . tr1a1 what

the government is aaying in effect lS we want to discover with

.
e | I -

BRRREIRN specificity your defense before we tell you what we 1ntend to

.prove._ And 1f that is the government s contention I say that
{ff rule/;gﬁzd reduire a defendant to do it would v1olate his priv1Lege
““dFéi .against self incrimination because there is o . burden at any. |
;; time about the defendant giving any proof or telling the govern-
.’ | ‘rment anythinvg._ First the government must say we claim you are

e, vd “;-fya, there.a I would suggest we agree completely with Mr. Bittman )
b M the govennment knows what 1ts theory 1s._ You sa; you were_

¢stick1ng up a bank you were in a restaurant, say it. ;Then you| "
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i say/they were ‘as requ1red by the rule undeér 87(&) you have to -

HW 7067 DocId:591

' say it, we' told yOu what our theorynis, tell us what you intend-

respect to.. socalled defense of 1nsan1ty now under the rules?

IS5 thmnk'we have You want ‘to - say anythlng? ;35ﬁiliif§l;f

. pleadlngs flled w1th this court with respect to the second
-the hour of l 00 a.m. - and 2 30 a. m. the defendants were within

:%or in oue block of the watergate complex.

Zdefendant s presence at the scene of the alleged offense. Wef'

_ We have said where he was, we have sald the time that he was

= defendants Liddy and Hunt.,Either they were w1thin that small

-f area or they weren t | And 1& they .are going to allege with
.ﬂ;“respect to those four counts of the 1nd1ctment that they were-
.i'not that is the purpose of this rule. We have followed the

x rule of this court to the 1etter, maklng our demands, specifying

' the tlme and locatlon.-lwe are not going to say to them when the

§2125 Page 91
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e

THE uOURT _i—-haven t we' got a s1m11ar 51tuatlon with

MR.. qILBF'RT I do,_Your Honor

<

' Flrst of all, 1f the Court please, we have set out in

thlrd fourth and flfth counts of the indlctment that between _

Now, the rule that Your Honor referred to refers par-

ticularly in the obligation of the prosecutor to establlsh the

The Watergate complex obviously was’ the scene of thls offense

there. So far as alibi is concerned there is no mystery as to

\'

. where

1

__ don t have to say the exact spot w1thn a yard area where he was,

y

‘l: give us. a flve yardd area. Obviously they can give a general f_' B
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area where they were commensurate to a building or street, some—
'thing like that That is what We have done, that 15 What wef

expect they should do’ 1n compliance with this court 8" rule. .

and the problem that 1t has caused me is this. _initially the_r

"question must be asked and answered is alibi a defense?. .

1affirmative can one even: begin ‘to think of complying with an..
. alibi notice.; That.is why inlthe case of an aider and abettorl
hgﬂit becomes very, very important to know what the theory 1s,.
I'ﬂ whether the theory is active aiding and abetting or passrve
- The question as ‘to where the. defendant 1s alleged to have been

: is most important and that lS renuired by the rule

'}by an answer «—Mr Silbert-- that your client was w1th1n a block
we 11 say of the Watergate, correct?- Now.- you know the rule of

}law that goes something like this i:;-lifi o '-_; fgg'“.

¢ -
M L

THE COURT All right

MR MAROULIS., Your Honor, the problem as I see it

Now before any alibi notice can be given that question'

must be ralsed and answered._ And only if the answer is in the

THE COURT Let me interrupt you He has told you

o

Mere presence by a defendant at the scene of’. the
‘ commiss10n of a criminal offense in and off itself is

- not suff1c1ent to base -a verdict of gullty upon.u,;.jf"

.1.

*1»arrangemeﬂt:_°r to 1end encouragement .or he knew it -was going

63125 Page 92

: f;f_g- “e know that.l You have to have more than mere presenc
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You have to. have some evidence that he was there either by pre-q_f'




happen;“or he paid somebody soee money to do what-he didn t want
o - |ito do personally, tHngs like that T donl t know nhat is coming
- out in thiSFcase;._ You have to show more than mere presence
'f w1th1n the block iou have to‘sbow some participation on the |
i‘part of your c11ent Mr. Hunt in ‘this alleged conspiracy to burglarF,
ize or whatever they did in the premises there |
Now, take the example I gave before about the bank
robbery which i tell the jury. quite often. in this type case.“
Suppose a manlwho went up and said, w1th a gun, to the teller
give me the money or I 11 kill you.- Suppose a depositor who
_would be standing by at. the moment that depositor would be-
‘D - - present at the commissiOn of an oEense but wouldn 't be guilty
of anythiné because he was. Dresent;. You.couldn g £ convict the
;dep051tor because-he was next to the defendant.“f;-
If your client happened to be there within thatbbiock
'and wasn e committing any crime or anything, what is he guilty
of?f Nothing But the government wants to’ know, and I“thibb-
they have a right to know if you are going'to ‘say ny ciientlnas
in New York at the time this crime was coemitted or was.hoee
in bed. would bring his wife-in, etc.y: they have a right to
_ wl'_ ';“_1 -ﬁ -know that according to thls rule.sowlhey won - be taken ‘by sur-
'prise and"you have a right tolknow 1flthey have any witnessesr
;Then after you furnish them with a list of your w1tnesses to

-'u.. ) : -'.:'.‘-'

Bt NN SuPP‘Ort._- Y-'f’_‘_‘r "a.llbl'- ; 1'5 is that szmple.._ Look at Mr Rothblatt: |

0cId:59162125  Page 93
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. pin thlS court anyway

_?once we . receive that notice we won 't even walt for the ten day?

: He doesn t have that problem, he has a different problem.;;

;to try to. prove your client was: not within a block of that
fWatergate, tell the government and thgy will reciprocate and
’give you the wrtnesses and tell you where they contend he was.
7There is no surprise about this. It is-a two way street The-

Egovernment 1s entitled to a fair trial too be51des the defendan

N

';the 1ast matter that Your Honor handled just before the luncheo
_break as; to the notice of alibi, can Your Honor set a date for

: that to. be done by the defendants and as we, have indicated befc

rJThe government 1s entitled to ten days and defense is- supposed

;91

: smiling over there Maybe he’ is agreeing with me, I: don t know."

MR MAROULIS* Your Honor, : quite agree that the

:f_ presence is ‘one item and the next item is what was the person r

'doing there.. I think that is what Your Honor ‘was driving at

THE COURT Let s find out what the ev1dence is, let

Let s recess for 1unch till say 1 45
i (Recessed at 12 50)”'

f'?ﬁlf'_‘-_ AFTERNoonjgasg;og -;lZ:OOJP.@{'}ﬂ

“ 'b,.\-l- nL i

'“ueTHE coURT : All right

<

3to whlch we are entitled but will make it available 1mmediatel¢.

S

2125 Page 94 -

.-%bjMR;-aILBERT" If the Court please with respect to |

&

-don t anticipate what might hanoen.ﬂ 1 say now if you are going oy

n‘.-"

re,’
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%Of course that was made on Gctober 24th and this 1s now a month

1and a half 51nce it was done
CEl Withln a. week, 1t shouldn t take 1onger than next Mbnday.-

7.yet-+;-- |
- |{ you are g01ng to interpose an alibi defense.: I will glve you
a week to answer-' 'h3fil?:h'f‘5ft’5.?J‘_t£§§? .'£~f¥”;f? L
as authority for this --';“

- I think they are entitled tolmow whether you are going to have

s f would not be permitted during the course of the tria17'

h time,in-OCtober?i

02

PR

‘*f;to reply twenty days after the 1n1t1a1 reouest by the government{ :

- THE COURT 1 think they ought to e able to reply o
MR BITTMAN I didn - understand Your Honor ruled

THE COURT ?-—Just a minute.f I thought I had 1n effec

ruled on it' I thidstheyare entitled to know whether or not

P et

;MR fBITTMAﬁ--IWithout:one'eitation-from:the gbvernment

THZ COURT - I think the rule is clear and unambiguous.

what is known as’ an . allbl defense
MR BITTMAN I'assume'then frauf:ﬁdnor;ﬁbh behalf‘Of
Mr.: Hunt, we refuse to answer that ouestion that any sueh appear

T

THF COURT All you have to do is- read the rule, Mr.

- Bittman, what happens if you don t give them the information JRES

w1th1n a- certain amount of - time and they servaithls .on - you some-i7

MR BITTMAN _ Yes, Your Honor but an Opposition

was filed and never ruled on As long as the oppositlon was

am:(



. |lpending we were not under any compulsion’ té turn over any in-

; ffstates, at the request of hlS attorney he destroyed 1t which ‘

HW 7067 DocId:591

formationftO'them;h”‘“f

- the motions were argued before Your Honor that I made the reques
|l to subpoena the Los Angeles Tims for certain documents, etc.,

' 11n their DOSSGSSlOn relating to dweir some six hour 1nterv1ew ’

-"L'a tape recording of the interview that allegedly, so the affidav

;11 thlnk raises other problems.--“..if -:lﬂ_r;; ‘fﬁgl ;'_.Qif*f{

L month ago-— I sent to Your Honor an order in a draft cooy of

_uhtil?the_trial beginsa,I;meaanohprder hasebeen entered givipg

'understand,;Your Honor does not want that subpoena returnable )

’
ALY "
ot :

e .

"93 L

o Tes

~ -’ .

THE C“URT hll*right I willlglve you the ten days
from today -—that would be the lSth. The government will have
one week after that, till the 22nd o |

- 7 The next 1tem on the agenda is No. ll and thlS nas |
suggested at the request of the defendants ?fvﬁki;.:?l
| - 9ubpoena to the Los Angeles Times for production of
materials relating to’ Alfred C Baldwin TII.‘ftn?;* o

-MR ~BITTMAN ‘ Yes, Your Honor. You will recall when

3

fof‘Mr. Baldw1n. The reason of course that I so moved was becaus

we 1earned at that tlme that Mr. Baldwin had 4in' his oossession

“k

In any event Your Honor indicated that we could issue

that subooena Approximately a month ago —-little 1ess than a

that subnoena which T, thought was anprooriate. I~also sent,
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- us - the right to serve'the subpoena;vnhmber ooe -aod"aisoiI
- Z; understand that the return day would be after the Jury is em=-

. o i -. paneled I believe that th:Ls seriouslgr pre_'judlces our rlghts. X

| L = As I Sald Baldwin is the key government wltness._ Hej

imself destroyed this tape recording and the problem that I have

. with thlS contemplated schedule Your Honor, is the Los Angeles.

“-Times in the newspaper has taken the position that ﬁ1ey are g01rg,

-“?-to flght thls subpoena through the courts Baldw1n is the key

T;Igovernment w1tness It is essent1al we have whatever 1nformat1cn

| we can-get 1n order-to effectlvely cross examlne'hlm

THE o“URT Let me interrupt you to see 1f I-oan'get

i'your thlnklng on this. L e o

0 Th1s is not-a case where- yo.u are trying to discover .

Iithe source of information because you know the soufcé;__p |

h MR BITT ' We know the souroe

' THF LOURT | Mr Baldw1n allegedly gave the statement

-'_to theiLos Angeles Times and therefore as a result oF that the

*._Los Angeles Tlmes publlshed hls story;:or‘statement9'}; | .

' MR BITTMAN : There were a serles of artlcles run. oy the

’5~"—., X - ' ;oA .
©, L et - s,

STLjLos Angeles Tlmes.'f{h }- ;5# _:ffsg
| \ | ct THF CﬂURT I think that run.ali over.the countrp; int -
. cluding the local media. , L

- ] IR BI’I‘TMAN' It add C i

THF COURT Is it your.c)nteotionlthat the reasoh you

.need this lnformatlon is because you want to flnd out what Mr.

Baldwin told the reporter from the Los Angeles Tlmes for the

HW ?Dﬁ? DocId. 591”2125 Eage 97-
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iuj purpose of ascertalning whether or not there are any 1nconsisten

'statements-whlch you could use or nouid'use On.chSs esamlnation
o__ . ) if .' of Mr., Baldwin which mlght go to his credlbllity as a wltness,,,.‘
| .1s that the purpose of . your seeking thls information9 ;' |

| MR BITTNAN That is principally the purpose but not
:'i:the only purpose Your Honor Fﬁ'a;:'ﬁﬁj : :%1:3_5{51 A
THE COURT What is the other purpose? I

u"ﬁh ';;;i.7 ;“:'-_.p_ MR. BITTMAN To endeavor to find out what other in-'{
H,_formation he has given S0 we can conduct some meaningful discouer§':
1_before this case golng to trial | . it
_ T f' THE COURT For example? § _ _ |
0 - E -. MR BI’I‘TP’RN Perhaps Mr Baldwin toldthe Los ’I‘Ange'.-les
: Tlmes of another witness ‘that. mrght have some relevant 1nformat1on1
1gfln'thrs-case 1 would then like to go to that other w1tness |
;Tand 1nterview him. ‘But as Your Honor correctly 1ndicates,' .
51princ1pally impeachment Before he gave hrs statement to the ;
'Los Angeles Times, ; assume he had been intervrewed by the FBf
5t : -,

-_I assume he testifled before the grand Jury, and I also have |

_strong feelings because there was a: court order outstanding 2

whlch in\my Oplnlﬂn prohlbited such a dlsclosure by a government- :

‘\;'

Lai]

"witness. But'lnuview of the fact the governmen: witness himsel
f; “and/or through hls attorney destroyed the six hour tape recordingi”

_f; Whlch he had, 1t 1s 1ncumbent upon us to adequately prepare for

RE '..

r1a1 to have thls information

,&1
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&i‘ﬁow;the rea1}pfoble$:lrhaveﬁisba tin;dpoint:of view.
.'In the.draft subpoena I sent Your Hon)r the return date was .

. LA : approrlmately a week after I sent the order and draft subpoena .
|lto Your Honor.} Now 1f the Los Angeles Times challenges the
"subpoena in the Court of Appeals and then to the Supreme Court

J assuming they lose, and I am confldent they w1ll 1ose, our trial_
-'iwill‘be over w1th before we recelve the 1nformation.‘ And there—.‘
_fore we w1ll be severely preJudlced 1n not hav1ng thlS informatibn

'ﬁfireadily available for use at this trial for impeachment of Mr

li Baldwin;' That 1s what bothers me.

w

'ﬁil:"?'f:i They have been on the record saying they will challeng<

- lus in the courts That is the reason I want an early return dati

L1

iso if they take it to tbe Court of &ppeals we can then 1mmediate[y.
'Ejask the Court of Appeals to expedite_ 1t through the courts be-
L”-cause of the pendency of thls trial and if necessary expedite it
tu:on -a petition for certiorarl. I believe the case law 1s clear i-
ijthat we. are entitled to this 1nformation B |
-ﬁbﬁ;es.lf”ll,f But if Your Honor‘continues to take the»position that
-lg“khe return date doesn t haue to be- unt11 the trial begins weIWLlL_
ﬂ be completely frustrated and will have to belarguing the case in:

bi,lﬁthe Court of Appeals and possible the qupreme Court the same time

.
LY

. S '_the trial :Ls going on. But more 1mportant there may not be ‘a’
;Lﬂ*."declsion before the trial lS over with and our hands w111 be tled
o with'respect.to.cross‘examinatlon.of-Mr' Baldwin; And very _l

f; ssential 1mpeachment ev1dence will be denied to us

HW.7067 DocId:59162125 Page 99 -
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THE cous'r lllonderstan:d ;'ﬁéstj pOSitj_onMr ‘éziul-be'rt.;:
_ %ph- do you have any cowment on. that7 -t?C:C'. Tk | _‘ :
. R ] MR SILBERT If the Court please agarn so the record '
| | is clear, the affidav1t was flled by Mr Baldwin makes it clear'
%vfgﬁe dia- 1t on advrce of his own_ attorney and we. _ have nothlng to
hio w1th that.td. | | :
AL As to ‘the tlming of the request br counsel for the
defense\IMr. Blttman, to us-: there is ‘some sense’ to it 1n the sense'
1f there is. thls litlgatiOn arisrng as ‘we ant1c1pate there may

be prior to trlal it may delay the course of the tr1a1 particularl}

CE tney go to the Court of Appeals or to the Supreme Court, you- -

. ,I';_:'_."-'..fv.'know, _dependi.ng on the outcome in the Court of Appeals, or eithec
X L side might/%o the Supreme Court 1n that srtuation.n“'
| On the other hand as .we see 1t the disadoantage-is.
to engender:hore-potentlal pretrlal publiclty anélﬁhat‘ls}some-_
.}f;?thing, it is a balanclng klnd of prOposltlon.'fﬁf{%yfid'.. éﬁwf%““
- . THE COURT That is one thlng I had io mind frankly, |
a3 trylng to. keep down the publiclty as much as we can : :;"; ff'ff;

MR SILBERT # But s0 far as to resolve the issue and
':not delay the tr1al for example we already have at 1east three?“

5gflssues comlng up after the Jury is selected---the motlon to sup—\xr\

fi press the evidence seized frOm the Whlte House, perhaps some .-
l‘eye wltness 1dent1f1cation problems but we don t really anticlpate.

iﬂ:% theyrwill,be;extenslve ff}i

L
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i know the source of the infonmation, it has been publicized all

"._him, that is the mater1a1 subpoenaed, and thenatness refuses to

Doc_Id:-Ei_f}:i

"are attempting to find out the source of the information,'we

1_ over the country. M Bnrman said they went 1t primarily for.u

o the ourpose of possible 1mpeachment., So we - have a different
o Court where a reporter refuses to divulge the source of his
fcounsel on both 51des to do-—-I will first ask Mr Bittman and

--subpoena, can either make it returnable after the Jury is sworn

"'1n if I think the defendants are on safe ground 'or xight.

'-Tthe stand after the trial begins, because the Court has Juris—

;-,that. This 1s one of the advantages of having a w1tness brought

'Mbnday, and I w111 give the government till the end of that weeH‘

og
VTHE'COURT- ﬁ--excuse me.;.Let'me'havejthat‘case;

'(addressing law clerk)

All right. Thls is not a case where the defendants_

situation than some of these cases that have gone to. the Supreme
1nformation._ That has been decided don £? you see._,'

However, 1n this particular case what I would 1ike

co counsel to submit a legal memorandum on your p051tlon by next

“to answer. It shouldn t take you too. much time. Then I will

consmder the matter and then I can if I decide to 1ssue the_

##“ L

gdiction of that w1tness, you understand If the Court orders

fa w1tness to produce that evrdence which he should have with

).

~ - % '1'

&

do it, you have the power of contempt -—citatlon for contempt

ﬁand I could commit h1m to gail ' They can take an appeal from

[N

g
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: -i_l;he_LDS Angeles Tlmes?-“ ,‘1;f'f;i . Ad. Z;?fh' ii ;;;}

"linto”court‘and put_Under'oath,j Dld you ever thlnk of that°

'7rperson.f.r"‘

) g E.
- LE e N
e R L o o
N P, v 5 a
. e gy O S U : . Lo o -
—~ FORNE L . - « Ve . . r s = = ks . a
o ' . =g . ' b= oy -

'“:;MR}gBITTH&ﬁ;dﬂYes;jyour.Honor._ He is under subpoena

THﬁiﬂ)UﬂT° I understand that.: Talklng about Mr

-Baldw1n will be under subpoena. You don t. 1ntend to subpoena :
MR qILBERT No, Your Honor. I thought Your Honor

Los. Angeles Times or whoever -—“°‘

e THF C(IJR'I‘ Z-you didn't indicateé the name of any

mm
”and.it.is addressed:éo;the résﬁsnggiés Timesfabditﬁéié}isiéj
_corporate name‘also included | | | ; if,
: ?HE.C?URT:I Is'there a-local offlcepheréathﬁ

MRBITTHAN Yes, Your Hoor. .

on the publlsher or head of the paper and have him de51gnate

. somebody to come here? -f:ﬁ.‘

:1;} like thls, c1v11 rules provide that yo1can designate any author:

-}.officer of the Los Angeles Tlmes, in other words -- ;;2*R

“_-anybody from dlfferent parts of the country.-:

" HW_ 3067 DocIld:591
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MR BITTMAN*T Your Honor, principally I thlnk subooena”;

v

THE COURT '.—-thls is:a. crlminal case, you can subpoer

'A‘

was addressing himself to the representative or custodlan of the:

THE COURT Why'wouldn't:you-dant-toﬁserve~ahsubpoena |

a

zed

ia

\

52125 Page 102 e



fnw{1657

,Doeid;5§1ﬁ§i25{.?ﬁégtlpéﬂgrxr"f:"i-‘._;fj;gj;j;?[g'A' .

?:sends out subpoenas_

'f,'would be frivolous.39sh7l

';jfwhat I indicated Would 1t be better to- have the witness brougk

1nto court after the Jury is sworn and when it is time to call

'_produced the mater1a1 If he says he has or hasn t let him
ﬂl;*?}étake a pOSith‘;‘f
.v”ﬂTHen 1f I think the defendants are right and I think he ought

ito be cited for contempt of court it is time enough to take i

"frfidiction.. I am not threatening to do that I am Just saying a-’

fto mention; that 1s w1th respect to publicity ;ig;{r{ &{ngff-'

MR BITTMAN I know Your Houor, but the g0vernment

‘ike this all the time.'

o

at

THE COURT I would like both of you to think about

'.f}-'.'

£

RNt . oot

Then I will let you argue the legal problems.

ae

g ¥

,.‘

great deal will depend upon the authorities you c1te..

MR BITTMAN Yes, Your Honor. One thing I would likef-:

Ey __,.\.‘_“
RS f Fol

=T5;fi3- - ;fiﬁbj.”

‘f on. a corporation, you don t know who that man udght be,‘ this ig

Ju\the same situation so I did not name the publisher or the EGICOIt?'

t

'_ﬁ:,him, ask him out of presence of the Jury, Of casrse, if he has ;”'

; Appxmatl vmth ag I ;, s,ﬁa.:ea;:‘a: y u‘r‘.. 1aw1k 1

You serve a subpoenaﬁ‘“

'il-by name in the subpoena.j I thlnk any challenge to that subpoena‘ffi

-"jcare of the matter, you understand The bourt would have juris«f“ﬁ



v, © they would have to that publlcity Ilt was.our feellng at that
fﬁ'tlme if the subpoena had been served there would not have been
. " ‘ .such a magnitude to anyway Jeopardize the rights of the defendanrts
5 he closer we get to trial of course the more of a. problem The
"ft.problem we. have here, let S. assume hypothetically, that the wit—
; ness from the Los Angeles Times is served wrth a subpoena and
testifles and refuses, as they have indicated they wrll to turn
:i, over. these documents, Your Honor certainly then -can: and has the ;'.
'lf:power to. hold him 1n contempt of co:rt but you don t have the
power. to force him to" give us this information whlch is cruc1a1 e
Ito our“defense Then he would undoubtedly go to the Court of
' . - -.'Appeals, ask o be" released on- bond to be argued 1n the Court
“.ib of Appeals, and oerhaps then the Supreme Court i But then this
';trial may be over with and we' are deprived of this 1nformat10n
Jfffor cross examination That is the reason I would 31mp1y again
:urge Your Honor before a 1egal memo on Monday, glve us.. the right !

‘to serve the subpoena on the Los Angeles Tlmes for a return date

.;as soon as next week SO that in:the:event-they;refuse;to'turn_i
1over thls rnformation we.can.lmmediatelvaéo_to the“dourt of:'
lAppeals.l And-I-bel;eve.YoureHonorﬂhas'the'same p0wer as;ln trialﬂ.
: . '_,. .I c -'under Rule 17(c) You' --}-ionor can approve a- subpoena to have |
5 | certarn documentary evidence:turned over.. prlor to the trial.\
| Implicrt 1n that Your Honor, 1s certanly the power

'of the Court to enforce such a subpoena once Your Honor gives

WW 7067 DocId:591§2i25 _-,p'age'-iba"'-
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ET defense counsel permission to. serve-such a subpoena.; This is
'fg{ 1?(c) Page 36 of the Federal Rules. if:?>:?':if;j;‘:?2 .
THp COURT Maybe after they read the cases and.under—'h-
stand what you are seeking --you are not seeking the source of
'_;:the information --;f " | el -h
: MR BITTMAN -';-that lS correct._ We know the source.
THF COURT Primarily you want to know whether or not
Mr .Baldwin made any 1ncon31stent statements to the Los Angeles
Times which might affect his credibility as a Witness on the stand.
‘ MR BITTMAN Let me read this one sentence, Your Honor:
i.i "The Court may direct that books, papers, documents, |
. " __"_hi.__ ':-“"or‘ obJects designated in the subpoena be produced before
| B bhthe Court at ‘a time prior to the trial or prior to the
gtime when they are. to be offered in evidence,-and may uoon
"'_their production permit the books, papers, documents,

*{or obgects or portions thereof to. be 1nspected bY the n

o parties and their attorneys.‘_fin
Clearly Your Honor has the power to have the subooena

Fissued and have it returnable well before this trial Then 1n.

. e
the event they refuse to turn over these documents to ‘me- Your

e e

:!

| . o 5 ".Honor will have the same power at that time that you wou 1d if

b W,

t fgthe trial were actually taking place ‘ And ‘to me , Your Honor,_

\>|’|‘

the sooner we get to this the better off e will be.-

Y

THW COURT _ I think first things ought to come first.

I Would like to have thlS memorandum from counsel on both 51de5;-'

HW 7067 Docfa.::ssiﬁzizs Page 1-05"
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I would 112& to have-legal memoranda on this point from Mr.
h; Bittman and the other attorneys for the defendants by the llth
. ._".__:_’" .::'__ ._:say early that morning at 9 30 and you ought to: have until the
| N 15th to answer I think that w111 give yeu plenty of time and
I wrll try to act upon it as soon as I can.:[,fi' B
| . _MRﬁ-SILBRRT- Yes; Your Honor.bl : _ |
MR RﬁTHBLATT Judge may I give you my thoughts on.-’
.thlS question since it is so important7 |
Impilcit in ‘our right to subpoena witnessesras I believe_
:91i;this circuit Sald in. Gregory vs United States is the respon51—r
i bility of defense counsel to properly investigate a. case before
'.it goes’ to tr1a1 FESI RS T
£ wa what Mr. ‘Baldw1n sald to the very able reporter
f?of.the Los Anéeles Times who was able to get this statement
.'5f;where he got this exclusrve statement; could be most significant_
._;1n our investigation which we wouldn t be able to do at the time
.:of the trial and 1 only say this hypothetically l letuus-assumel
hjthis reporter who intervxewed—him consistent w1th hlS ability |
in- being a good reporter dug up a lot of nnfavorable 1nformatlor

4

that would be helpful to us -—I am not saylng it is so-- perhapc

M
i =0 B ]f-,

'.-Mr Baldw1n was 1n a mental hospltal or was, known to be a path-

. S e _-.ological 11ar and we can call w:.tnesses to prove this, this goeg
" g : :,,»u.;

to- the heart of credibility we would hardly have tlme “to in-

vestigate this at the date oftrial ;h@fought;tthave this as .

! Lo

P

W# 7067 DocId:59162125 Page 106 = o



104

Hft early as possrble And“we assume thatlreporterjwdld a uerr

- dillgent JOb and “we would llke to have all the beneflts 0. we
. .I ; ‘can do a. d:.ligent Job to properly lnvestlgate this case.'_'l |
| Co THE COURT In the meantlme, M. Bitman, 1 thitsk you
ouéht to try and find out rea3n51der theqpestion who you want

subpoenaed whether the publlsher or president of the company,_

_ or some agent that they might des1gnate, or the reporter himself
| MR BITTMAN I w111 Your Honor._- _ II ey
:_,jﬂE'COURT That should be settled and we.. w1ll go on .
~ || £rom therei V"? . IR o~ ] .
. 4 S e MR DYK Your Honor, couid‘I.he heard.a moment9 L“J
;?[ l&,héfxng?;;"5f”5 fh My name is Tlmothy Dyk I am counsel for the Los Angehes.'
_-;I' . e '_ Tlmes._ _. ':‘-; _‘ AR ‘ _ |
HT RS | | EHE COURT ‘.Counsel I would 11ke to hear fou but you
: ere not party to thls case yet.zva'm' A

Qfﬁ}r;:};f;~5;_;td ‘ **MR.LDYK:ﬂ What I was golng to ask Your Honor was if

i"g’ ml_ﬁf;if;oe'couid:hade'the rlght to flle a reply memorandum? fw.
i | S ’IJ;;ThE‘COURT No, I don t think you are oarty to: thlS
o i:case yetw.fif .the. tlme comes and the Court makes e decision on
'fﬁéewhether or not this reporter testlfles or produces the materials,
. ii;‘that §111 be tlme enough for you to come in and f11e whetever
. § .you want to‘ f:l.le : But you are not a pa;ty“to the 1it1gation at sl
| .i‘ xr=:?;;thls time..l..._'. g ;. “ & _‘ | | | |
=, '%- : MR DYK Thaok you ‘Your Honor.

',-;“?ﬂE;CQURI All right 12 There 1s a request l“
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'“}Libj the defehd;nts?to strihedpregudic;al.matter:from'the-Caption
‘I?ff of the indlctment All rlght Mr. Bittman or Mr. Rothblatt?

. LT -_ J MR BITTMAN Your Honor; I believe the governmentlin
| SR c0nnection with drafting the 1nd1ctment has resorted to tactlcs d

w which could preJudlce the defendants by puttlng the aliases in

sy

M 8

th1s 1ndictment : Pl
| 1.Clear1y under Rule 7 all surplusage shouldlbe-struck _
from an 1nd1ctment The Court has dlscretlon to do- 0’ But I
;-thlnk thls goes beyond that .Your Honor. I have seen organized |
cr1m lndictments where the;:say; ”Joe, the Klller Rat,.whatever
.his pame’ is, and they put in all these socalled nicknames the
. B ‘{ B mob apparently has in many instances | 'I | |
| - In resoect to the captiOn 1n any place'ln th1s lndictmbnt:
;ib:this is not part of the charge, they are not being charged with |
uSLng a false name in the event they dld, or allases, and it is
preJud101al that th1s indlctment 1n part w111 be read . to the jury,h
.'élf,fflit may go back to the Jury room depending upon Your Honor s
J'l;jpractice.; SOme Judges do and some do. not.. Clearly I thlnk this :
illS calculated to preJudice these defendants by the fact perhaps |
0 they may be from time to: time used aliases. . | |

An article recently 1n the newspapers 1ndicated the

Chief Justlce of the Gupreme Court traveled under an allas, so

. _on its face there ls nothlng inherently wrong w1th lt.' But I

thlnk for the government to try to imply by the dnftlng up of

'~..
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k or d01ng things that are improper I think is absolutely wrong

; cedure it is dilitory and Your Honor prev1ously ruled all motion

| ”&:f and: they were arraigned ertember 19th So with respect to

Lo filing appropriate motions we submit the motlon lS out of time

| eases are in‘our favor I would like to. c1te to-the Court the,
h case of Unlted qtates vs Adon121o, 313 Fed Supp 486 from the.
qu:tDistrict Court of New Jersey The case was. affirmed on appeel
.451 Es 2d and certiorari was denied by the Supreme Court only

 BW 7067 - DocId:591
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this indictment that these people are suspic1ous characters,

I respectfully move pursuant to Rule 7 to have any and all
references to aliases strickenlfrom this indietmentrrui b
THE COURT All right, sir i
'MR..SILBERT May it please the Court _Qe'oppdse the
motion ﬁ)r two reasons.: BREN RSPV
’ | First of all 1nsofarlaslit is .a motion brought pursuan

to Rule 1, subsection (d) of the Federal Rules of Criminal Pro

would be filed long time ago. Defendants have had a Copy of

*=€.the 1nd1ctment 31nce it was returned I believe on September 15th

X .‘—'- .

.and should be denied

o
'.-x

As to the merits we think it also should be denied

. ;_,

-‘Mr; Bittman has c1ted no case.* We suggest to the Court that the-

e

,.--—"

.'\1_;

I 9
o 3

THE COURT That 1s the Mayers case? (phonetic spellin

MR SIIBERT - That is correct,‘if the Court please

S @

8.

i
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In the course of'the?nﬁlnibnfﬁhe:disﬁfletfébnrtejhdge3v

Ty M h g R e I R

. _' "The cases hold that where relevant the use of an- -

¥y {”.3_3r1 alias in an. indlctment is: permlssible., In a pretrxal motion:;~

) o ‘.

to strike it should not be granted

.J i

fl:iii-féi;-SS Dlstrict Court'of Illinois, 1969 Unlted States vs Machi

R &

'”.i;;'lff.ﬁ 1324 Fed Supp.,Eastern_District of:W1sconsin, last year, that is ; ':

Also relevant 13 a Second Clrcuit case by Judge Friendlyg

'ff_Unlted States vs Mlller 381 F 2d 529 certlorary denxed 392 U S.

. r

f§-929§% All of these cases follow the line that I Just indlcated

?out our proof that thefallases llstediln thls 1ndictment are

g "l

oAt |l e -~ Jrﬁ." t .-.-\.;" ¥ ~ ot
. : ,relevant they are always subJect to a subseauent motlon to strike N
. ¥ ::,_ 1 - -_-,‘,’w .. A T y= ”* -_.__‘_. “ "
. hin A’ curat1ve~1nstruction. g Ty Rl ,H‘;i ~\_._4~3 g
EJ[»f'*f'*?fc Tt _

_;;names at the Waterga eLHotel 'These are the names we have set

lforxh as aliases 16 the indictment.. Six of the seven defendants{:
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rn:;ﬂwere reglstered at the-watergate Hotel frOm May 26th to May 30th
'T;and we have set under aliases what we; contend were registered
. 14 the hotel during that period and we have set forth their
I l;faliases, ‘ - | | 5
‘?in-saf'viéw'thé nse.offaliases:is an.integraljnart-of
,the conspiracy and ‘the. scheme and we intend to prove in. support
o 3f our charge._ Therefore, consistent w1th authoritles that we
'ﬁl_have c1ted to rour Honor we submit the motion of: defense‘counsel
fvﬁ%éshould be denied ' | - '._ | ol
| THE COURT All right, anything further? ::
ﬁ:jiﬂ”f {- ?“ MR. .BITTMAN Just briefly, Your Honor 5
| “ The - government trying to: say our motion 1sn t timely,_
: f;'here again T don t- think the government gives up anything by
jh'not 1nc1ud1ng aliases L For every case Mr Sllbert can cite I
bet there areISO examples where district courts on. their own
; a:f-have struck these allases,.many cases I am persenally familiar
?:ii_with never went up on.apoeal or dld not lee rlse to Distrlct _
'Court opinion‘and certainly the fact that SOmething is-relevant,'
"f Your Honor, they cootend is relevant, doesn t mean that 1t has

_;1515 tD be in the 1ndictment., Why dOn t they put checks and finan01a

_3@aff transactions in the 1ndictment?_ But they put aliases in. only
. ' to pregudice the defendants. RS
THE COURT Motion denied Theﬁnext'item; g' 13 is

= at the request of the government ﬁ Request to prohibit any :
T'Ireference at trial to polygraph (1ie detector\ tests llll

.. . < |bmr you, Mr Silbert._
B ?06?_=nq01a:591¢2125 Page 111-; R
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for our’ listing this on a suggested item for pretr1a1 conference ‘

'defendants or government or government attorneys, or any witness

,{ﬂf:argument inifront of the Jury and thereby have an’ unwanted pre-

;gf_Judicial effect on the jury.

-'ztf-has been very clear since the Fry opinion of 1923 of our Unlted

..9th of this year the Court of Appeals reversed a declsion of the

lvh:District Court Judge in this circuit who had in a wrltten memo—
' randum opinion held such testimony quld be adm1551ble, the

., United States took an emergency appeal and by per curiam order

'i'for the record may I submit at this time to the Court and I

- do that._ I doubt they will

DocId: 5912125 Page- 112
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MR. QILBERT If the Court-please, the'only reason
is to elimlnate it as,, 1ssue from the case so no one, counsel or

would through inadvertance refer to the fact during testimony or

’ As I am- sure Your Honor kn)ws the law in this c1rcu1t .

States Court of Ageals that such testimony is inadmissible and

'*3'as ‘the Court may also know only less than a. month ago on November :

the decis1on of the District Court Judge was reversed And just

‘will make also available to all counsel for the defendants, a

c0py of that order

THF COURT Well let s wait till somebody attempts td

qILBERT I am- sure they won t but we are trying o
to do’ it in advance so no one can chim I passed a 11e detector

test and it w111 be out before anything can be done with it.
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[II am sure'counsel and defendants will aéree not to mention it
and we are satisfied as far as we are concerned.

(7} _ - MR. ROTHBLATT Your Honor, may I be heerd on this?
h \ Polygraphs is one of the sobjects my co-author Lee
ﬁeiley'hee.spoken eno'nritten'about and since rt is relevant to.

thls case I feel tempted to respond.

I would urge Your Honor that this appllcatlon is a -
' motion byuthe government in limiting to restrain-us from making
reference to it and I would make the same argument Mr. Silbert
'made, it is not timely, he hasn't complled with- the rules,
therefore, Your Honor should dismiss it as belng not timely.

But 1et s get to the merits of it so we know where we
are going,‘ I would agree and I am familiar with the decision
of" your coileague in this court who wrote a very fine opinion
and I am sorry what the Court of Appeals did do it, but there
is still a decision come down from the'District Court of Michigan;
Californla has been writing in this area. Judge Winestein of
the Eastern Dlstrict of New York Just admltted polygraph evidenge.

Now, we maybe faced with this dilemma and since it
‘Wis brought up it oyht to be brought out. If this material we
.are ettempting to get, 3500 material --I don't mean 3500 material,

the FBI:reports, 3500 and other material, we conclode some of

©

their Witnesses are lying and it becomes an issue of credibility
~against the testimony of our clieots I wald and will and will

do, submit my clients to a polygraph examinetion on those issups

B

| ]
A
'V



5:; end I will offer the government the Opportunmty to heve their

..

i e :'“;-j witnesses to be polygraphed by thelr expert examlners and ask that

’*g polygraph ev1dence be admlssible by stlpulatlon.= They are asking\'

S T

P us to stipulate certainthings and we. can admlt polygraph evidence_
P by stlpulatron and they may very well want to stipdate and let
'f}ﬂthe trlers of fact consider the polygraph expert opinions as to

who is telling the truth.--

A ——— . o

THE COURT Let me cautlon you about one thing, Mr.

§1 ':1 v Rothblatt. You better not do that 1n front of thls Jury._"

e L
EY

MR ROTHBLATT iﬁo; L-am Just saylng these would be

ralsed to Your Honor as a matter of law, we would move that 1t

e e
: 4.- w ) . .

| . e . ": be made admiss:l.ble. The government can take t:he posltlon as they_
.il_t‘“f_c3 say’ 1n trial we ob3ect to.- it even though they mrght knowof it

.|lse- that we can preserve our rlghts on 1t.

i_ THE COURT Wercenjargue'thetLootfoflpresenee of. the
. ‘iJ:- . jurY' h .t v 7 : .. . ' --‘I-’nr.,. o . _n-:-‘.. “.‘_“ . I\"I &

MR ROTHBLATT- I ,.agree w1th you, it has to 'be done

'{-out of presence of the Jury, but I certarnly don t want to fore-

--;close all these possibllltles ' If we had this information that

v, St 2 —
' N L >

.':g'we seek I would have a motion dealing with polygraph providing

;; iy ] il ,.5;four own 1nvest1gation requires 1t.x I 51moly don t want to preclude_

} jia_f o h MR, SILBERT°: So the record is clear, 1f the Court R

i T :
¢ TRV e -

'.‘-,. o .-‘._

-;please our only pantion was no reference should be made in

ff'front of the Jury w1thout first giving Your Honor opoortunity i o

_ . to- pass upon 1t
WW 7067 DocId:59162125  Page 114.




: " THE. bhﬂﬁT“ I think counsel know that any serious
, questron of law you ought to’ ask: leave to approach the bench

hand put lt on the record and let me consider 1t . But after s
.something is said the damage 1s done, you see.‘ All right._ E
Now another item. I put. this on myself K
' Necessity of the appearance of Michael J hrennan.j"
}“du as a Government witness | N S +
1 think he 1sla government wrtness who.was“sobpoenaed -
1in Mrami IFlorlda mhy do .we- need him here? He sent a 1etter-is
to me . Did you get a 1etter from him'? I g
.t'.“j‘ N MR BITTMAN-' Your Honorx kindly sent a copy yoh.receiued
-,j'tokus and 1t was appended to the agendum. _ : IH
. I' THF‘ CﬂURT-' He is with some- travel b.ureau .or somethiné.".
| - - | .'MR SILBERT If Your Honor please ne-sobpoenaed him-
2 _dngthe b331s of the 1nformation available to us at the time. |
Qe.have not. personally interviewed him and.after we intervrew |
h1m woald be in a- pOSltlDD to. make a’ better.Judgment ! However;
‘i based on" the 1nformation that is known ‘to us -at this time it is|
o ¢ our belief and I personally talked to the FBI agents who talkecﬁ
to- hlm that‘he is’ a witness who should testlfy. We have subpoeraed

:hi‘ Contrary to earlier suggestions, none of the w1tnesses

. o allsted :Ln the proposed stipulation have yet been subpoenaed by

us and perhaps we better get busy and do so
But as to Mr Brennan, 1f the Court please we w111

. try to do w1th him as we wrll w1th all witnesses and that is gauge

nr

HW 7067 . DocId:591$2125 Page I15 L
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__for thee as best we‘can.and so‘as not to.deiay theutrial in. any
::i way, approxlmately when they will be scheduled to_testlfy, that,
. o 1s, ‘we are not gomg to ask every w1tness to come_ up to court
partlcularly 1f they are from out of townnand srt around from
';1;January Sth, say until the 20th when they-have to. testlfy;here.
'f,we w111 try to mlnimlze as far as we can any 1nconven1ence any'
.“:ﬁw1tness mlght suffer as a result of hav1ng to testify But 80 .
'slfar as we know 1f he. 1s a oecessary witness, his publlc duty
reoulres he testlfy._ | | -
| | THE COURT All rloht.
i Now our next pretr1a1 conference wlllibe Monday, the
. 18th --'10, I m sorry, Tuesday the l9th Is there anything else_‘
o | you can think of that we. should talk about? f-7r“‘; 7" |
MR BITTMAN Your Honor I don t be11eve‘the éovern- .
< ment has responded ‘to” our request whether -0r not they conducted.
‘any electronlc surveillance of any of the defendants or. defend-

Al ants"attorneys ’ I don' t ﬁlnk I am mlstaken in that. And I

. mean that term in 1ts broadest sense. _ D _
L MR SILBERT That was somethlng I tbought.we could
'? handle by informal discovery.: I am perfectly happy to disclose.
. ':"" that 1nformatioo to ‘counsel and defendants, and the answer is
no, there waslnone - . | |

THE COURT All rlght, that answers that

MR BITTMAN Your Honor, could I ask Your Honor to

W# 7067 DocId:59162125 Page 116 o
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: e
-intercede so:wegcouldfset-up a conferenceltbis*weeﬁ ﬁifh the
'igowernment prosecutors‘to go“overuexhlbrts I have not-get re-
. s i-ceived and dlscuss the matter of stipulations so we can resolve
...jfthlS at the earllest p0531b1e date9 I recall Mr Silbert mentlooed
"”115 thls morning s sessxon that all three prosecutors are going
to be out of town all week . T belleve we have gotlto get on this -
f?ilmmedlately, Your-Honor I have to rev1ew the documents I do
ffnot have and.the other infonmatlon Mr. Sllbert mentloned this_
“;gmornang, and I don 't wantlto walt“tlllhnext week e
IQJ':;;'__{ MR SILBhRT Your Honor; we are going to be out of
.J:gt town &is week 1n connectlon w1th this case; It is-somethlng we
. _: : .scheduled sometime .1n advance.._ It 15 necessary that we do so.
:f;we will get together whatever exhiblts we have not sent to Mr
“-;_Blttman we w111 prepare tonight the remalnlng exhibit llSt
and send hlm coples We are willlng to 51t down with hlm f1rst
' thing Monday mornlng {f. ” ,gih'j': fr [;'thi'. I
Ea THE COURT How about Monday morning9...g
MR BIT'I‘MLN Your Honor, I w111 have to check &.y
schedule but I would 11ke to get on‘thxs this week B
THE COURT | well in view of the statement that he is
gorng to be out of town is there anybody else in your office canii
‘,.handle 1t7 }Ff‘“:'ﬁ . R '”"'"g' | Sl
MR SILBERT Your Honor only.the three of us and we
'1"_will be out of town - ' PR B 3

MR BITTMAN Your Honor, can t they arrange to have

%tay back°

1

=a‘,' —
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f_fif.g+f? THE COURT' WOuld you want to deprive them of a nlce

3y and I am not faultlng them, but £ bt 17 404 o
; o THE uOURT {--excuse me;. When“are you going outlof -
‘ B tOWD" .' '._‘_-'_:. ; Sl n hk
agu_.f'.'ﬂrt:i?ﬁ;i  MR qILBERT° -Wehafe 1eaving eafly eoﬁorrow-mofeing,“

- _,___'

_ _ If Your Honor please, for two weeks all that'materlal

f!I sent that 1e ter on. November 9th at Mr.,Bltmman s requast

‘-

_;ﬁ_.v.}Lﬁﬁfwe sent h1m the material It’has been sitting there for a week
ol R I e <ol Myebecause- forx” LT
llor two now and all of a sudden/four days we: want to be out of

AR . ;
- e . . . 5 " .-\ L x- s " ,,. 3

'Ej_' ff:{,fi' town he is complainingt:?l say that is not falr.

= . . . ‘_'.

don t~want to 1nterrupt

s

MR;"BITTMAN Your Honor, ru

osea

. \ % o
] e .,

'ffﬁgﬁgffto go down there and look at them.t-
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. I have not been dilatory in any respect whatsoever in this case.

. 11ke to discuss w1th the Court at the bench

;'Mf.:if-l-_ h sealed by the Coort )

';Law}erstrlmrnal-Law Seminar.in Las Vegas.-'

' 'called to’ cross examine/preserve my rlght to cross exaunine.

116
' respect to other documents to send them to and he sa1d he would

.ﬂ THE COURT All right, I will give them t111 next

'Mbnday.. Get together next Mbnday

MR BITTMAN- Your Honor there is one matter I would

 THE COURT: ALl rlght
( AT THE BENCH )

(The proceedlngs at the Bench were ordered

S OPEN COURT
| THE COURT All rlght ) ERE
MR ROTHBLATT° Your Hnnor Mr; qhankman and I have
a mrnor applicatron now.. On the 26th of January, 1973 I am

scheduled to preside at a morning session of the American Trlal

THF COURT That is a nice place to be. f7¥

ROTHBLATT 3 w111 only be there for the day and

I am wonderlng whether Your. Honor could excuse me I w111 have

w

scme a)unsel here substitute for me and h0pefu11y try to arrang¢

._|. A

w1thathe government that no 51gnificant testrmony on that day

come out concernlng my c11ents or at least where I would be .
-u O r .

I only need to be excused for that day

Y o

MF; Shankman:hasxhls own_proble&s: :I.don?t'kno@.

§2125 Page 119 . -
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2 * e
P l;..

}h_”': TT_;.;{i:'how many days he wants ano I oonmt think his role in.the case-F
, . ,will be as active as.mine, SO we:would like to call that to -
. _ Your Honor‘s attentzon. e Bliw ol o

| THE COURT You will have to work it out with the c0n;‘
sent of your four clients, they wxll have to consent to it on
| the.record and you w111 heve to have counsel of their choice
or satisfaction . I: - ?.--1-*H ‘II -li:“.‘ i
| MR ROTHBLATT Yes. 1 Just wanted the Court to be
'awere so 1t doesn t come as. afsurprise on’ the eve when I -am g01ng
g_f;._ﬁgwj'j';"_to agk.to'be,egcuseq; B . .' |

SR FRcl ' THE oous'T':“ A’il .?'ri:'ght,: 'sirj;? ' |

. R MR ROTHBLATT : Then I have a- further appilcat:l.()n,l.

| SRR ITYour Honor w1th respect to'my client Virgilio Gonzalez |

| | ' He is, as you know he was born 1n Cuba and spent.
‘most of hlS life in Cuba and his principal first 1anguage of
_course 1s qpanish, although he 1s,_1 would-say,”somewhat fluent
ié.i{;f:;* 5f‘i in the English language At times I have found 1n dealing w1th”
j' 'g%::';_~/fr.:him that I could communicate best with him by speaklng to him
gf; B ; ;1?1n Spanish, so he and z- have complete rapport S

‘ I b_ Now, 1t would seem to me in a case as 1mportent as

g i”éighhiii;lithis to Mr Gonzalez,'that he ought to have benefit of knowing
| iexactly what lS going on without me with my concern for tacticssf
2:_gof the trial and also serving as. hlS 1nterpreter, I would _i-'

| arespectfully ask, the Court 3351gn an. 1nterpreter to_Mr Gonzeleh o

"to make him famlliar with all proeeedings fin; this case.

_WW 7067 DocId:59162125" Page 120
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' New York Your Honor '

jtgovernment has got to pltch in here and do some of these things.

B Rothblatt was their only choice of counsel and Your HOnor basedvp

I_on that denied our motion Two months have oassed s1nce that

: _bringing thls -up to you 1s since the need to aoooint any seoarar

118

THF cousr I think that is the first request of that
hnature T have ever had T e |
MR ROTHBLATT ﬁe do?tﬁislrodtineiy:inithetCity.of

THE COURT I understand g mean.it hastneyer happeneg
in my court _ _
g Well Mr Silbert w1ll you look 1nto that for the

Court9 % w1ll give you the job of getting an interpreter The

MR SILBERT Your Honor, I could ask one thing"k. o
if Your Honor recalls shortly after the indictment was returned'

on the day it was returned we filed a ‘motion with respect to

“-4_'.

the four defendants represented by Mr Rothblatt seeking inquir‘
1nto separate counsel ' Qubseouent to that Mr Rothblatt filed
_a response oop051ng the motion and attached an affidav1t of

each one of the defendants maklng 1t oerfectly clear that Mr

time, it is only a month before tr1a1 and my only reason for

.‘

i

: a. oo
counsel should/conflict develop or delay the start of trial

Mr. Rothblatt give us’ some 1ndication 1f 1n the two month perioc'_
R e any potential o e Cedl o AT
any ev1dence of/confllct has arisen - -glﬁgp 13;,31T

THE COURT --Mr Rothblatt, can you answer 1t?

S

g o
= it

MR ROTHBLATT Our pos1tion is preclsely as it was

when I submitted the affidav1t Your Honor I see no conflict.

:2125 Page 121 °
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I 1ntend to v1gorously,‘hooefu11y, represent all ﬂese defendants'

and that has been their position up to this date as far as 1

E know.

';i'“THE:CbURT Very well thenk you
QHANKMAN " Your. Honor, 1 am thelconvention sub-
chairman for the American Trial Lawyers end I set this meeting
up two years.ago. I am local counsel for MbCord ) There‘are _
two' gentlemen who are prime counsel here Q-Gerald Alch and

Al Johnson They w1ll be here and I request respectfully that

. I be excused for the period of from the 215t to the 28th

_THEjCOURT:‘ They are’ gorng to be here9 f<,3
,'fMR vSHANKMAN' Yes, Your Honor either one or both

THE COURT What is our rule, 92 1sn t it9_ Youere

. familiar w1th the rules, 1 wean where out of town oounsel must S

T have local counsel and I think I mentioned this before 'IfEIh

. haven t, if anything haopens out of town . counsel cannot appear N

-t

I- am gorng to look for«local counsel ‘to represent the defendants-

MR SH&NKMAN I understand Your Honor

Ts}%;-n - IR (2140 pamy),

'“'f755:-CERTIFICATE

It is certified the foregoing is the official

transcript of proceedi;%;azsg}cate:%gfé;zeﬂ/

5xh{ o _ ICHOLAS. ‘SOKAL
R i ’ Official Reporter :

HW 7067 Docid:591

62125 Page 122 .




