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| I THE DISTRICT COURT OF THE UNITED STATES FiL ED

g FOR THE EASTERN DISTRICT OF SOUTH CAROLINA JUN 231651
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- CHARLESTON DIVISION 59 ¥
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: e GRLWSEDSC
HARRY BRIGGS, JR., et al, Civil getion No. 2657

Plaintilffa,
DISSENTING OPINIONW

o

V3.

R. W. BELLIOTT, Chairman, at al,

Defendanta,

This ecass has been brought for the express and declared

rurpose of determinlng the right of the State of Scuth Carolina,

in 1ts public schools, to practice segregation according to race. |

The Plaintiffs are all residents of Clarsndon County,
South Carolina which is situated within the Eastern Diatrict of
South Carolina and within the jurisdiction of this court. The
Plainfiffs consist of minors and adults there being forty-six
minors wneo are qualified to attend and are attending the public
schools Iin School District 22 of Clarendon County; and twenty
adulta who are taxpayers and are alther guardions or narenta of
the minor Plaintiffas. The Defendants are members of the Board
of Trustees of School Distriect 22 and other officiamls of the
educational ﬂyﬂtﬁﬁ of Clarendon Guuntf including the superin-
tendent of sducation. They are the parties in charge of the
various schools which are situated withln the aforesaid achool
digtrict and which are affected by the matters set forth in this
CANSE .

The Plaintiffa allege that they are discriminated
againat by théd Defendants under coler of the Conatitution and
lawa of the State of $-nut:h Carolina whereby they are denied
equal educational facllities and opportunities and that this
denial is based upon difference in race. And they show that the
achool ayatem of this partleular schopol district and county

(following the general pattern that it is admitted obteins In
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the State of South Carolina) sets up two elasses of schools; one
for people sald to belong to the white race and the other for
people ﬁf other races but primarlly for thosse 2aid to belong to
the Negro race or of mixed races and either wholly, nartially, or
faintly alleged to be of African or Negro descent. These Plain-
tiffs bring-thiﬂ action for the enforcement of the rights teo

wnich they claim they are entitled and on behalf of many others

. wno are in like plight and condition and the suit iz denominated

a8 class sult for the purposa of abrogation of what iz claimed
to be the enforecemsnt of unfair and disecriminatery lawsz by the
Dafendants. Plaintiffs elaim that they are anfitl&& to bring
this case and that this court has jurdsdiction undar the Four-
teenth Amendment of the Constitution of the Tnited States and
of a number of atatutes of the Unlted States, commonly referrad
to as ¢lvil rights statutesl. The Pleintiffs demand reoliel

under the above referred te szections of the laws of the TUnited

States by way of a Declaratoery Judgment and Permanent Infunction.

It iz alleged that the Dﬂfandgnta are acting under the

aunthority granted them by the Constitution and laws of the State d

of South Carollina and that all of these are in contravention of

the Gonstitubtion and laws of the Tnited 3tates: The particular

portions of the lawa of South Carolina are as follows:
Articles XTI, Section 5 1s as follows:

"prea Publlic Schools -- The General Assembly
ahall provide for a lilberal system of free public
achools for all children belween the ages of six
and twenty-one yeara,.."

Article XT, Sectlion T 1z az follows:

"Separate schools shall be provided for children
of the white and colored racesa, and no child of elther
race shall ever be permitted to attend a achool pro-
vided for children of the other roca.l

Section 5377 of the Code of Taws of South Carclina ia
ag followa:

"It shall be unlawful for pupils of one race to
attend the achools provided by boards of trusteess:for
peracns of another race,"

If ia further shown that the.Defendants are acting under the
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authority of the Constitution and laws of the State of South
Carolina provliding for the creation of wvarious school distriutﬂz,
and they have atrictly separated and segregated the school
facilitles, both elementary and hipgh =school, according to raca.
There are, in said school distriet, thrae smhanln'which ara used
exclusively by Wegroes: to wit, Rambay Elementary School, Liberty
Hill Elemantary School, and Scotts Branch Union (2 combination
of elementary and higﬁ achool). There are in the same school
district, two schools maintalned for whites, namely, Summerton
Elemeniary School and Summerton High School. The last named
serves some of the other school districts in Clarendon County

a3 well as ¥o. 22.

It appears that the Plaintiffs riled a petition with
the Defendants regquesting that the Defendants cemse discerimina-
tion againat the Negro children of public school age; and the
situation cumplﬁinaﬂ of not having basn remediaed or changed, tha
Plaintiffs now ask this court ta.réquire the Defendants to grant
them thelr rights guaranteed funder the Fourteenth Amendment of
the Constitutlon of the United Statea and ﬁhng_n?puﬂl to the
equitable power of this court for dﬂﬁlaratﬂrrﬂand injunctive
relief alleging that they are suffering ﬂ;;ﬁﬁarahlu Injuries and
that they have no plain adequate or complete remedy to redross
the wronge and!illegal acts complained of other than thia suit.
And they further point out that large numbers of people and |
persons are and will be affected by the declaion of this court
In adjudlicating and elarifying the rights of Wegroes to obtain
aducation in the public school systum'uf tha State of South
ﬁarnlinﬂ without diserimination and denisl of equal facilities
on account of Ehhir.race.

The Defendants appear and by way of anawer deny the
allagations of the Complaint as to diserimination and inegquality
and allege that not only arse they actlneg within the laws of

the State in enforging segregation but that all facilitilos
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affordad the puplls of different races are adaguate and equal
and that thers i3 no inequglity or discrimination practiced
against thess Plalntiffs or any others by reason of race or

eolor. And they allege that the faclilitles and cpportunities

furnished to the colored children are substantially the asme as -

those provided for the white children. And they further base
their defense upon the statement that the Conatitutional and
statutory provisions under attack in this case, that iz to say,
the provisions requiring separate schools bacause of race, ars
a recsonable exerclse of the Statets police power and that all
of the same are valid under the powsrs posseased by the State
of Scuth Carclina and the Constitution of the Tnited States
and they deny that the same can be held to ba unConstitutional
by this gourt.

The issues belng so drawn and calling for & Jjudmment

by a United States Court which wuld require the issuance of an

Injunction agalnst Stete and County officlials, 1t became apparent

that it would be necessary that the case be heard in accordance
vl th the statute applicable to cmses of this type requiring the
¢alling of & three-judge court3. Such a court convened and tha
case was set for a he:;nr-ing on May 2By 19:1.

The case came on for a trial upon the issues a3 pre-
gented in the Complaint and &nswer. But upen the call of the
cas2a, Defendants! counsel snnounced that they wished to make a
statement on behalf of the Defendants making certain admissions
and praying that the Court make a finding az to inegqualities in
reaspect to bulldings, équipm&nt, Tacilitles, curricula and other
aspects of the schools provided for children in School District
22 in Clarenden County and giving the public authoritiez time to
formulate plans for ending such ineaualities. In this statement
Defendantas claim that they never had 1ntandad.tﬂ discriminate
against any of the pupila and although they had filed an answer

to the Complaint, soms five months ago, denying inequalitliea,
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they now admit that they had found some; but rely unon tha fact
that subsegquoent to the inatitution of thias=it, James F. Byrnas,
the Governor of South Carolinae, had ﬂtatad_in his inangural
address that the State muat take asteps to provide monay for
improving educational facilities and that theraafter, the Lagls-
lature had adopted certaln legislation. They stated that they
hopad that in time they would obtain money as a result of the
Torepoing and improve the school aituation.

- This statement was allowed to be filed and considered
as an amandment to the Anawer.

By this maneuver, the Defendants have endeavored to

Induce this Court to avoeld the primary purposs of the suit. And
if the Court should follow this suggestion end fail to meet tho
issues raised by merely considering this case in the 1light of
another "separate but equal" case, the entire purpose and reason
for the institutlon of the case and the convening of a three-
judge court would be voided. The sixty-six (66) Plaintiffs
In this cpuse have brought this suit at what must have coat
much in effort and financial expendltures. They are here reprea-
sented by six attorneys, all, save one, practicling lawyers from
without the State of Bouth Carolina and coming here from a con-
siderable disfance. The Plaintiffs have brought & large number of
witneases excluslve of themaelves. A3 & mﬁhber of facht, they
cal 1led and examined eleven witnesses. Thay sald that they had
a8 number more coming who did not arrive In time owing to the
shortening of the proceedlings and they alsc stated that they had
on hand and had contemplated calling & large number of other
witneases but this became unnecessary by reason of the foregoing
admissions by Defendants. It certainly appears that large
axpenses must have bheen causad by the inatitution of thia casa
and preat alfforta axpended in gathering data, making a atudy of
Iﬁheu i1ssues involved, interviewing and bringing numerouns witnasses,

aoma of wnom are Toremost seientizts in America. And In oddition
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to all of this, these szixty-zix Plaintiffs have not merely
expendad thelr time and money 1ln order to test this important
Constlitutional guestion, but they have shown unexempled courage
in bringing and pressnting this cause at their own expensa in
the face of tha long asstablished and age-old pattern of the way
of 1life which the 8tate of South Carolina has adopted and prac=
ticed and lived in since and as a result of the Institution of
human slavery.

I a caze of thiz mapnitude con be turned aside and &
court refuse to hear thee basic issues by the mare device of
an admission that aome bulldings, blackboards, lighting fixtures
and tollet faclilities mre mmegqual but that they may be remedied
by the spending of a fow dollara, then, indeed peoopnle in the
plight in which these Plaintiffs are, have no adequate remedy or
forum in which to air their wronga. If thismethod of judicial
evasion be adopted, these very infant Plaintiffs now pupila in
Olarendon gounty wlll probably be bringing suits for their
children and grandchildren decades or rather generations herca’
in an effort to get for their descendants what are today denied
to them. If they are entitled to any rights as Gmerican citizens,
they are entltled to have these rights now and not in the future.
And no excuse can be made to deny them these rights which are
thelirs under the Constitution and lawa of Ameriea by the uze of
the Talse doctrine and patter called Masparate but equal” and
it iz the duty of the Court to meset these issnas simply and
factually and without fear, sophiatry and evasion. TIr this bs
the measura of justice to ba maeted ount to them, then, indesad,
hundreds, nay thounsands, of cosea will have to be brousght and in
each case thousands of dollars will have to be spent for the
employment of legal talent and sclentifliec testimony and then the
cases wlll be turned aslde, postponed or eliminated by devifes
such aa this.

We should be unwilling %o atraddle or avold this Isaus
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and 1f the suggestion made by thess Defendants 1z to be adopted
a3 the éfpe of justice to be meted out by this Court, then T
want no part of 1t.

And so we must and do face, without evasion or equivo-
cation, the questlon &8s to whether segregation in education in
our schools lz legal or whether it cannot exlat under our Ameri-
can system as particularly enuncisted iIn the Fourteenth Amendment
to the Constitution of the Tnlted Statea.

Before the American Civil War, the institution ofl

numan slavery had been adopted and was approved in this country.

Slavery was nothlng new in the world. From the dawm of history
we see agEressors enslaving weak and less fortunate nelghbors.
Back through the daya of early civilizations man practiced
slavery. We read of it in Biblical days; we read of it in the
Greek City States and in the great Roman Empire. Throughout
medieval Europe, forms of slavery existed and it was widely
practiced in Asia Minor and tha Eastern uﬁuntriaa and perhaps
reached its worst form in Nazl Germany. Class and caste have,
unfortunetely, existed through the ages. But, in time, manking,
through evolution and progress, through ethical and relizidus

concepts, through the study of the teachings of the great

philcsophers and the great religious teachers, including hhpauial-:

1y the founder of Christianity--mehkind begon tp rovoltiagainat
the enslavement of body, mind and soul of one human being by
another. And so there came about a preat awakening. The British,
wie hed indulged in the alave trade, awaskened to the fact that

it was Immoral and against the right thinking ideoclogy of the

Christlan world. And in this country, also, came about a moral

awakenling. Unfortunately, this had not been sufficiently advanced

at the tims of the adoptlon of the &merican Constitution for the
institution of slavery to be prohiblted. But there was o struggle
and the better thinking leaders in our Constitutional Convention

sndeavored to prohibit slavery but unfortunately compromised the
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isaue on the lnsistent demands of those who were engaged In the
slave trade and the purchase and use of zlaves. And 30 as time
vent on, slavery wns perpebtuated and sventually bacame a part
of the life and culture of certain of the Statesof this Tnion
althouzh the rest bf the world locked on W th shame EquL abhorranca.

As was so well sald, thils country could not continue
to exist one-halfl 315?5 and one-half free and long yaars of war
ﬁara entared into before the nation was willing to eradicate
this aptem which was, itself, & denipl of the brave and flne
statements of the Declaration of Independence and a denial of
freadom 28 enviesioned and advocaoted by our Founders.

The United States then adaﬁtad the 13th, 1hth and
15th Amendments and 1t cannot be denied that the basic reason for
all of these Amondments to the Constitution waz to wipe out com- i
pletely the Institutlon of alavery and to deolare that all citli- |
zens in this country should be considered as fraee, squal and
entitled to all of the provliaslons of cltizenship.

The Fourteenth Amendment to the Constitutiqn of the
nlted 3tates Is as followaj

Moaction 1. All peracns born or naturalized in the
Tnited Statesa, and subject to the jurisdiction thereofl,
are cltizena of the Unlted States and of the 3tate whersin
they reside. No State shall moke or enforce any law
wihich shall abrldge the privileges or Immunities of clti-
zens of the United States; nor shall any State deprive
any person of llfe, liberty, or property, without due
process of law; nor deny to any person: within ita jurs-
dictlion the eaqual protectlon of the laws."

It seems to me that 1t 1z unnecessary to pore through
voluminous argpumenta and opinicns to ascertain what the fore-
going meens. And whlle it ia true that we have had hundreds,
perhaps thousands, of lepgal opinions cutlining and defining
the warious effscta and overtones on our laws and life brougnt
about by the adoptién of thias Amendment, one of ordinary aﬁility
and underatanding of the English language will have no trouble
in knowing that when this Amendment was adopted, 1t was intended

to do away with disecrimination betwesn our citlizens. .
el )

- =



yoL68 P 7

The Amendment refers to all persons. There is nothing
in there that attempts to separate, segrepgate or discriminate
agalinat any perscons becauss of thelr being of Furopean, Aslan
or African ancestry. And the plain intendment 1z that all of
these perscns are citizens. And then it is-provided that no
State shall make or snforce any 1law which shall abridge the
privileges of citlzens nor shall any state deny "to any person
within ita jurisdiction the equal protection of the laws".

The Amandment was first proposed in 1866 just sbout a

- year after the end of the American Clvll War and the surrender

o' the Confederate States government. Wlthin two yearsa, the
Amendment was adopted and became part of the Constitution of the
United Statea. It cannct be galinanid that the Amendment was
proposed and adopted whelly and entirely as a result of the gréat:
confllct between freedom and slavery. This will be amply auﬁ-
atantiated by an examination and appreciation of the proposal
end dlseussion snd Congressional debates (See Flaek on fdontion
of the 1lith Amendment) and so it is undeniably true that the
three éraat,ﬂmandm&ntﬂ were adopted to eliminate not only
slavery, itsalfl, but all idea of dlscrimination and difference
between American citizena.

Let ua now come to consider whether the Constltution
and Tpwas of ths State of South Carcling vwhich we heve heretofora
gquoted are ln confllet with the ftrus meaning and intendment of
thilz Fourteenth Amendment.’ The whole diaguaaian of race and
encestry has bean intéfminglad with asophistry and prejudice.
what posszible definition can be found for the so-called white
race, Negro race or other races. Wao ls to declde and what is
the test? PFor years, there was much tallk of bloed and taint of
blood. Sclence tells us that there are but four kindas of blood:
A, B, AB and 0 and these are found in Buropeans, &siatiecd,
mfricans, Amerlcans and cothers. And so we need not further

consider the lrresponsible and baseless refersnces to preservation
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of "Oaucasian bloed". So then, vhet teat are we golng to use

in opening our achool doora and laobeling them "white" and "Hegro'
The lgw of Bouth Carelina conaiders a peracn of one-cighth
Afrlcan anceatry te be a Hegro. Why this proportiont Is it

based upon any reason: anthropologlcal, hiastorical or ethical?

2nd how are the trustees to know who are "whitea" ond who are

MNegroes"? If it ls dangerous and avil for a white child to

be asscclated wlth another chlld, one of whose gréﬁt-srunﬂparanba
was of African descent, 1z 1t not equally dangerous for one with
a one=slxteenth verdentage? And if the State has &acidad that
there is danger in contact between the whitez and Negroes, isn't
it requiasite and proper that the State furnlsh a seriesa of
schools ocne for each of these parcentages? If the idea 1s por-
fect racial equallty in educatlicnal aystema, why should children
of pure African descent be brought in contact with children of
one-half, one-fourth, or one-eighth such ancestry? To ask these
gquestions iz sufficlent answer to them. The whole thing la
unreascnable, unsclentific and based upon unadulterated prajudlce.
We sae the results of all of this warped thinking in the poor
uwnder-privilegad and frightened attlitude of 2o many of the
Negroes in tha southern states; and in the zadiatic Insistencae

of the "white supremaciats® in declaring that their will must

_be imposad irrespective nfmrights of othericitizena. This claim

of "white supremacy", while fantastle and without foundation, is
really belisvad by them for we have had repeated declarations
from lemding politicians and governors of thls atate and other
states declaring that "white supremacy" will be sndangersd by
the abolitlon of segregation. Thers arae prasent threats,
ineluding those of the present Governor of thia state, going to
the extent of saying that all publiec education may be abandcned
if the ecourts should grant true equality in educational faclli-
ties. -

Although Zome T3 years have passed since the adoptlon
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off the Fourteenth Amendment and although 1t 1a clearly apparent
that its e¢hief purpoae, [parﬁups we may: say itas only real pur-
pose) was Lo remove from Negroes the stipme and atatus of slavery
and to confer upon them full rights as cltizens, nevertheleas,
thers has been & long and arduocus course of litigation through
the years. With some setbacks here and there, the courta have
generally and progressively recognized the true meaning of the
Pourteaenth Amendment and have, from time to time, stricken down
the attempta made by state govermnments (almeost entirely those of
the former Confederate states) to restrict the Amendment and to
keep Hegroes in a different elassification so far as their rights
and privileges as citizens are concerned. A number of cases
have reached the Supreme Court of the United States wherein 1t
became necessary lor that tribunal to Insist that Negroes be
treated as citizens in the performance of jury duty. 3ee Strau-
der v. Weat Firginiah, whers the Court says at page 307:
sasssssa"Hoat 13 this but declaring that the law in the States
shall be the same for the black as for the white; that =1l Der=
sons, whether colored or white, shall stand equal before the _
laws of the States, and, In regard to the colored race, for whose
protection the amendment was primarily designed, that no discrim- |
ination shaell be made against them by law because of their color? |
The worda of the amendment, 1t 1a true, are prohibitory, but
they contaln a necessary implication of a pozitive immunity, or
right, most valuable to the colored race,--the right to exemption
from unfriendly legislation agalnst them distinectively as colored,
——gxemption from legal discriminationa, imolying inferiority in |
civll =ociety, leasening the securlty of thelr enjoyment of the
rights which others enjoy, and diseriminations which ars steps
towards reducing them to the conditlon of a subject race.M

Many subsequent cases have followed and confirmed the
right of Negroes to be preated as equals In all jury and grand
Jury service in the states.

The Supreme Court has stricken down from tims to time
statutes providing for imprisomment for violatlon of contracts.
These are known as peonage cases and were In regard to statutes
primarily aimed at keeping the Negro "in his place".5>

In the rfield of transportation the court has now, in
effact declared that common carriers enpaged in interatate traval !

musf not and cannot segregate and diszcriminate against passangers

by reason of their race ar-¢a1nrﬁ*
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Fraguent and repated instances of prejudice in crimi-
nal eases bacause of the brutal treatment of defendants because
of their coler have been passed upon in & large number of caseal,

Dilscrimination by segregaticn of housing facilities
and attempta to contrbl the same by covenants have also been
outlawedd,

In the field of labor employkent and particularly the
relation of labor unions to the raecial problom, discrimination
has again been forbidden?.

Perhaps the moat serious battle for oguality of rights
has besn In the fleld of exercise of suffrage. Por years, cer-
tain of the southern states have attempted to prevent the Negro
from teklng part In elections by wvaricus devices. IE 1s unnec-
easary to enumerate the lonz list ol cases, but from time to time,
courts have stricken down all of these various devices classed
as the "grandlather clause", educational tests and white private
olubglO-

The foregeoing are but a few brilef references to soms
of the major landmeria in the fight by Negrces for equality.

Wo now come to the more specific gquestion, namely, the field

of education. The question of the right of the state to prac-
tice seprepgation by race 'ln certain educational facilities has
cnly recently boen teated In the courts. The cases of Geines

v. Canada, 305 U.S5. 337 and Sipuel v. Board of Regents, 332 T.S.
631 decidad that Negross wWere entitled to the same type of legal
aducation that whites were glven. It was further decided that
the equal facilibtes must be furnlshed without delay or as was
aald In the Slpusl case, the state must provide for squality of
adueation for Hegroes Mas soon as It does for applicanta of any
other group™. But still we have not reached the exact guestion
that is posed in the inatant caae.

Wo now come to the casea that, in my oplnion, defini-

tely and concluslvely eatablish the douvbtrine that separation and
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segregation according to race is a violation of the Fourteanth
Amendment. I, of course, refer to the cases of Sweatt v.
Palnter, 339 U.S. 629 and MeTaurin V. Oklahoma State Remgenta,
339 U.5. 637. These cases have been followed in a number of
lower court decisions so that there 1s no longer any gquestion as
to the rights of Negroea to enjoy a&ll the pights and fauiiitlaa
afforded by the lgw schools of the Statesof Virginia, Touisiana,
Delaware, N¥orth Carclina and Kentucky. So there is no longer
any basis for a state to claim the power to separate according
to race In graduate schools, universaities and colla gas.

: The real rock on which the Defendanta base their casge
is a decision of the Supreme Court of the Tnited Stataz in the
cage of Plessy v. Ferguson, 163 U.5. 537. Thi= caaa arcse in
Toulslane and was heard on appeal in 1898. The case realated to
éhﬂ power of the State of Toulalana to reguire separats railroad
cars f'or white and colored passengers and the Court sustained
the State's actlon. MNuch discussion has followed this case snd
the reasoning and decislon has besn severaly eriticized for many

yeara. And the famous dissenting opinion by Mr. Justice Harlan

has been quoted throughout the years as a true deelaration of the |

maaning of the Fourteenth fZmendment and of the spirit of the
Amordican Gonstitutlon and the &merican Way of life. It heas also
been frequently pointed out that when that decision was mada,
practically all the peraons of the colored or Wegro race had
elther been born slaves or were the children of slaves and that
a3 yet due to thelr circumstances and surroundings and the con-
dition in whlch they had been kept by their formar mastera, they
were herdly looked upon a3 equals or zs Amorican citizena. Tha

reasoning of the provailing opinion in the Plessy case stems

almost completely from a deciszion by Chief Justice Shaw of Vassa-

chuaattall, which decision wos made many yeara bafors the Civil
War and when, of course, the Fourteonth Amendment had not aven
been dreamad of.

But these arpguments are beside the peint in the present

-13-
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cgss. And we are not called upon to argne or discuss the
validlty of the Plessy case.

Lat 1t be remembered that the Pleasy case decided that
geparate rallroad gecomodations might be required by a atate in
intra-state transportation. How similar attempta relating to
Inter=-state transportation have {arad have haan-ghuwn in the
foreagoing discussion and notes.l2 It has been said and repeated
here In argmment that the Supreme LYourt has refused to review
the Plesay case in the 3Sweatt, Melaurlin and other cases and this
has been pointed to as proof that the Supreme Court retains and
gpproves tho wvalldity of Plessy. It is astonishing that such an
argument should be presented or ussd in thiz or my other court.
The Suprems Gourt in Sweatt and MeLaurin was not considering
railread accomodationa. It wos considering aducation juat as
we are considering it hore and the Sunreme Court distinetly and
unaqui?ﬂcully hald that the attempt to separate the rnnaﬁﬂ in
aducation was viclative of the Fourteenth IZmendment of the Con-
stltution. 0Of ecourse, the Suprems Court did not consider ovar-
riling Pleaay. It was not conslidering rallroad matters, had no
arguments in regard to it, had no business or concern wWith rail-
rogd accomodationa and should not have even been asked to refer
to thet case slnce 1t had no appllicatlion or busihess In the con-
sideration of an educational problem before the court. It Seems
te me that we have already aspent too much time and wasted affnrts_
in attempting to szhow any simllarity between travellng In a
rallroad coach in the confines of a atate ‘and furnlshing education
to the futurae citlizena of this country.

The inatont case which relates to lower achool education
is based upon exactly the same reasoning followed In the Sweatt
and MeTaurin decisiona. In the Sweatt cease, it was clearly
rocognized that a law achool for Negro students had been eatab-
lished and that the Texas courts had found that the privileges,
advantages and cpportunities offered were substantlally equiva-

lent to those offered to vhite atudents at the Univeralty of
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Texas. Apparently, the Negro school was adequately housed,
staffed and offered full and complate legal education, but tha
Supreme Court clearly recomnized thét aducation doess not alone
consizt of fine buildings, e¢lass room furniturs and appliances
but that included in education must ba all the intangibles that
coma into play in preparing one for meeting 1ife. &3 wWas so
wall said by the Court:
ees.."Foaw atudents and no one who has practiced law would
chooss to atudy in an scademie wvacuum, removed from the
intarplay of ideas end the exdwngs of views with which
the law ia concernaed.”™
And the fourt quotes with approval Trom its opinion in Shellew

V. EKramer (supra)s:

«ssesMEqual protection of the laws is not achieved through
indiserininate imnosition of inequalities.™

Tha Court further pointa out that this right to a proper and
aqual education iz a perscnal ona and that an individual is
entitlad to the aqual proftection of the laws. And in elosing,
the Court, referring to certain cases cited, snya:

"In accordance with these cases, petitlioner may claim
his full constitutional right: legal education equivalent
to that offered by the State to students of other races.
guch education 1s not available to him in & separate law
achool as offered by the State.”

In the companion case of MeLaurin v. Oklphoma Statae
Regentsa, MeLaurin was a atudent who was allowed to attend the i
game classas, hear the some lactures, atend the same exsminations,
and eat in the zame cafateria; but he sat in A marked off place
and had a separate table assipgned ﬁﬂ him in the library and
another one in the cafeteria. It was said with truth that thase
separations wers merely nominal and that the seats and other
faeillties wers just as pood as tHose afforded to white atudents.
But tha Sunrems Court says that even though this be so:

"These restrictions were obviously imposed in order to.

comply, a8 nearly as could ba, with the statutory require-

menta of Oklahoma. But they slpnify that the State, in
administering the facilitiea it affords Tor profesaional
and graduate study, sets MeLaurin apart Trom the othear
studants. The rasult is that appellant is handicappad in
his pursult of affective graduste instruetion. Such ra-
strictions impair and inhibf his ablility to atudy, to en-
gRge in dlscussions and axchange views with other astudents,

génd, In general, to learn his profession,

A
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"our soclety grows Increasingly complex, and our need
for trained leadera increasess correspondingly. Avpellant!s
case represents, perhaps, the epitome of thet need, for he
is attempting to obtaln an advenced degree in education, to
become, by definitlon, & leader and trainer of cthers.
Thoae who will come under his guldance and influence must
be directly affscted by the education he receives. Their
own education and development will necessarily suffer to
the extent that his training is wnegual to that of hia
clapsmates. State-impessd restrictions which produce such
inequalitiea cannot be sustained.M

The recent case of MeEisslek v. Charmichael, 187 P. 2hd
99 wherein the question of admission to the 1law school of the
Tniversity of NWerth Carcling was decided follows and amplifles
the reasoning of the Sweatt and MeLaurin cases. In the MeKlsaick
case, offielials of the State of Worth farclinma took the position
that they had adopted a fixad and continued purposs to establish
and bulld up separsats schools for egquality in education and poin-
ted with pride to the large advances that they hed made. Thay
showed many actusl plysical accomplishments and the establishment
of & scghool which they claimed was an equal in many respscts and
superior in scme respecta to the school maintained for white stu-
denta. The Court of Anneals for the lLith Cireuit in this case,
speaking through Judge Soper, meeta this issuec without fear or
evaglion and 3ays:

"These eircumstances ara worthy of consideration by
any one wno is responsible for the asolution of a difficult
racial problem; but they do not meet the complalinanta®! case
or overcome the deficienchs which 1t dlscloses. Indsad
tha defense seecks in part to avoid the charge of inequality
by the paternal sugmestion that it would be beneficianl to
the colored race in Horth Carolina ma a whole, and Lo the
individual plaintiffs in particular, if they would cocperate
in promoting tho poliecy adopted by the Stote rathar than
seak the best legal education which the State vrovides.

The dufy of the faderal courts, however, ias clear. Wa

must give first place to the rights of the individual cltl-

Zzen, and when and wherse hsa gSeeks only eguality of treatment

before the law, his suit must prevail. It is for him to

decide In which direction his advantape lies.®™

In the instent cpse, the Plaintiffs produced a large

number of witnesses. It 1as sipnificant that the Defendsnts
brought but two. Theae last two were not trained educators. One
was an official of the Clarendon schools who sald that the achool
aystem neaded improvement and that the school officials were

hopeful and expectant of obtaining money from State funda to

=16=
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Improve all facilities. The other witness, significantly namad
Crow, has been recently employed by a eommission just estab-
lished which, it is proposed, will supervise educational faci-
1ities in the State and will hmdle moniea i, as and vhan the
same are recelved sometime in the future. MNMr. Crow did not
teatify as &n expert on educetion although he atated flatly that
ha bellieved In separation of thea races and that he heard & nume-
ber of other people say 3o, Including soma Negroaes, but ha was
unable to mention any of their names. Mr. Crow explained what
was likely and lisble to happen under the 1951 State Bducational
Act to which freguent reference was made in argument on behalf
of the Defense.

It appears that the Governor of this state ecallad
upon the legialature to take action in repgard to the dearth
of educational facllitles in South Carolina pointing out the
low depth to which the State had sunk. As a result, an act of
the legislature was adopted (this 1z a pert of E@a General
Appropriations Act adopted at the recent sassion of the legpio-
lature and referred to as the 1951 School Act). This Act pro-
vides for the appolntment of a commisaion which is to generally
supervisa sducaticnal facilities and imposes sales taxas in
order to raize money for educstional purpcses and aunthorizes the
iasuance of bonds not toc execeed the sum of $75,000,000. for
the purpose of making grants to various counties and school
distrlicts to defray the cost of capital improvement in schools.
The Commisslon is granted wide power to accept applications for
and approve such grants as loana. It 1s given wide powsr as to
what schools and school dlstricts are to recélve monisz end it is
also provided, that from the taxes there are to ba alloeated
funds o the various schools based upon the enrollment of pupils.
Nownerk 1s it specifically provided that there shall be equality
of treatment as between whites and ¥egroes in the achool system.
It is openly and frankly admitted by all partiss that the present

faclilities are hupalnsﬁijhdiaprﬁpnrtiﬂnal and no one knows how

-17=



\.’DLBB_; me 76

much money would be reguired to bring the colored achool system
up to A parity with the white auhnml'system. The estimates as
to the cost merely of aquelization of physical faclllitiea run
anywhersa from Torty to eighty million dollars. Thusa, the posli-
tion of the Defendants is that the rights applied for by the
plaintiffs ara to be denied now beceuse the State of South Caro-
lina intends (a3 evidenced by a general approprlations blll |
enacted by the leagislature and a spesach made by lts Govarnor)
to i1asus honda, impose texes, ralse money and do somethling about
the inadeguate schools in the future. There 13 no guarantese or
assurance B3 to when the money will be available. &3 yet, no
bonds have been printed or sold. HNo money 13 in the treasury.
No plans have been drawn for school bulldings or order issued for
materiala. ¥No allocation has been made to the Clarendon school
distriet or any other school districts and not even application
blanks have, a3 yet, been printed. Buf according to Mr. Crow,
the Clarendon authorities have requested him to send them blanks
for this purpose if, as and when they come into being. Can we
gsericusly consider this a bona-fide attempt to provide equal
facilitias for our school children?

on the other heand, the Plaintiffs brought many wit-
nesses, aome of then of mational reputation in various education- |
gl fields. It is unnecessary for mes to revliew or analyze their
testimeny. But they who had made studies of education and its
effact upon children, starting with the lowest grades and study-
ing them up through and into high school, unequivocally teatl-
fied that aside from inequality in housing appliances and
equipment, the mra fact of segregation, itself, had a deleferlious
and warping effect upon the minds of children. These wltnesses
teatifisd as to their sztudy and researches and their actual tests
with children of varying sges ond they showed that the humillsation
and disgrace of being set aside and segragated as unflt to asso-

ciate with othars of different color had an evil and lneradlcable

-
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eff'ect upon the mental processea of our young which would remain
with them and deform thelr wiew on life until and throughout their
maturity. Thls appliess toc white as well ma Negro children.
Thoese witnesses teatifled from sctusl study and teata in ;ariaua
parts of the country, including tests in the actuanl Clarendon
School district under conalderation. They showed beyond a doubt
that the evila of segrogation and color projudice come from early
training. And from their testimeony as well as from common ax-
perience and knowledge and from ocur own reasoning, we must
unavoldably eome to the conclusion that raclal prejudice is
something that.is acquired and that that acquiring is in early
childhood. When do we get cur first ideas of raligion, nation-
ality and the other basic ideologles? The vast number of indi-
viduals follow religlous and politieal groupa bacause of thelr
childhood tralning. And it is difficult and nearly impoaaible
te chanpe and eradicate these early prejudices, howaver astrong
may be the appeal to reason. Thers i3 absolutely no reasonable
explanation for racial prejudice. It is all ecaused by unreason- |
ing emotion&al remctions and these are gainad In sarly childhood.
Let the 1little child?'s mind be poisoned by prejudice of thia
kind and it 18 practicaelly impossible to aver remove these
impresaions howaver many years he may have of teaching by phil- |
osophaers, religious leaders or patriotiec ecitizens. If segrepga-
tion is wrong then the place to dtop 1t is in the firat prade
and not in graduate eollages.

From thelr teatimony, it was clearly apparsnt, as it

should be to any thoughtful perscon, irraspective of having such
expert testimony, that segregation in aducation can never pro-
duce equallty and that 1t is an evil that must be eradicated.
This ease presents the matter elearly for adjudication and I am
of the opinion that all of the lepgal guldeposts, expert taesti-
mony, common sense and reason point unerringly to the conclusion
that the system of segregation in aducation adopted and practiced

in the State of South Carclina must go &nd must go now.

Saprapatlion is per sa Inequality.
; e Erem ql
i T W S-S
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As heretofore shown, the courts of this land have
stricken down discrimination in higher education and have de=
clared unequivocally that segregation l1s not equality. But these
decidiona have pruned gway only the noxious frults. Here in
this case, we are asked to strlke ita very foot. Or rather, bo
change the metaphor, we are asked to strike at the cause of
infection and not merely at the symptoms of dliseasa. And ir
the courts of thls land are to render Jjustice under the laws
without fear or favor, justice for all men and all kinds of men,
the time to do it is now and the place is in the elementary
schools where our future cltizens learn their Cirst lesson to
roapect the dipniﬁy of the individual In a democracy.

To ma the situation is c¢lear and important, partiou=-
larly at this time when our national leaders are c¢alled upon
te show to the world that our demoeracy means what 1t says and
that it is & trus demoecracy and there is no under-cover Suppreas=
sion of the rights of any of our citizens because of the plgmen-
ﬂntinn of their skins. And T had hoped that thls Court would
take this view of the aituation and make a clear cut declaration
that the State of South Carolina should follow the intendment
and meaning of the Constitution of the Uhited States and that it
shall not abridge the privileges accorded to or deny agual pro-
tection of 1its laws to any of its citizens. But aince the
mejority of this Court feel otherwlse, and since I canmot concur
vwith them or join in the proposed decree, thiz Opinion is riled

as a Dlsasant.

Charlaaton

Doto:
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Fourteanth Amendment of tha Constituticn of the Tnited
States, Section'1; Title-ﬁ, USCA, Section L1, Seetion L3;
Title 28, USCA, Section 13L3.

Conatitution of South Carclina, Article XI, Section 5. .
Code of Laws, 5301, 5316, 5328, sholl and 5L05. codes of
Taws of South Carolina, Sections 5303, 5306, 5343, ELO9.
Title 28, USCA, Sections 2281-8l.

100 U. S. 303.

Paonage: EBalley wv. dlabama, 219 T. 5 . 219; T. 8. W.
Reynolds, 238 U.3. 133. |
Transportation: Mitchell w. U.S., 313 U.8. 80; Morgan v.
Virginia; 328 17.8. 373:; Henderson v. U.8., 3395 7.8. 816;
Chance v. Lambeth, 186 P. 2nd 8739; Certiorari daniad

way 28, 1951.

Criminals: Brown v. Mlszissippl, 297 U.8. 278; Chambers
v. Floridg, 309 U.3. 227; Shepherd v. Florida, 3kl 17.3. 50.
Housing: Buchanan V. Warlsy, 2445 U.S.:60; Shellsy v.
Eraemer, 331 U.3. 1.

Labor: Steele v. L & N R.H. Co.; 323 U.8. 192; Tunstall
¥v. Brotherhood, 323 U.5. 210.

Suffrage: Guinn v. U.5. 230 U.8. 347; ﬂixnﬁ ¥v. Herndon,
273 U.S. 536; Tane v. Wilson, 307 U.S. 268; Smith v. All-
wright, 321 7U.8. 649; Blmore v. Rice, 72 F. Supp. 516;
165 F. 2nd 287; Certiorari denied, 333 U.3. 875; Erown v.
Baskin, 78 F. Supp. 933; Brown v. Baskin, 80 F. Supp. 1017;
17h P. 2nd 391.

Roberts v. City of Boston, 5 Cush. 198.

See casea clted in Wote 6.
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