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" DEPARTMENT OF STATE
THE _LEG.';L Apvisze

 MEMORANDUM ol January 12, 1968

T
TO:: - E - Mr. Anthony M. Solomon
FROM: L - Leonard C. Meeker
Sl

SUBJECT: Domestic Communications Satellite System for the
~United States - MEMORANDUM OF LAW

Your memorandum dated November 29, 1967, asks our opinion

vhether "the authorization and establishment of a United States

commercial satellite system, vhich wOuié'reﬁder communication
----- services onlylfbr domeétic needs and yhich would not be established
by the consortium created by the Agféements dated August 20, 1964
«.. would or would not be a breach of the oﬁligations of the Unitéd
States under the Agreements." We have considered this specific
question and also the question -- which we believe to be unavoidably
-—related -- whether such a system can be established consistent with
the Communications Satellite Act gf-1962.
Our conclusion is that the Interim Agreeﬁent of 1964 binds
the United States not to establish any separate commercial satellite
system (the Unitéd States has taken the position that the definitive
-aéréement to be negotiated should explicitly allow guch systems).
It might be contended that the’language of.the'Interim_Agreement is
ambiguous in this regard, but if so we feel that any ambiguity is

eliminated by the negotiating history, which' makes it clear that .

the United States intended the Agreement to preclude separate

— o
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commercial syétems and convinces us that the  United States and the
Européans had a mutual understanding that the ianguage finally
agreed upon did have this effect. As to the Comsat Act, we conclu&e
on the basis of the language of the pertinent sections and the
legislative history that_fhg Act prgq}udeé any domestic sateliite_
system established to carry conventional commercial traffic, but

might be read to permit a specialized. alternative system to be

S — = e i i A

established if the ?fégident determined that it would serve some
particular national interest_of overriding importance., To the
extent any such specialized system could be regarded as noncommer-
cial, its establishment would not contraven;'the Interim Agreement.

A. The Interim Agreement

The operative provisions of the Agreement ﬁstablishing Interim
Arrangements for a Global Commercial Communicaﬁiops Satellite System
(TIAS 5646, the "Interim Agreement") do not speak directly to the
question vhether other satellite systems may be established to
provide domestic or international commercial service. However, the

Preamble to the Interim Agreement recites that the parties entered

‘into-the Agreement

‘"Desiring to establish a single global commercial
communications satellite system as part of an improved
global communications network which will provide expanded
.telecommunication services to all areas of the world and = _
which will contribute to world peace and understanding;"
and :

s
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Ps "Believing that it is desirable to conclude interim
" arrangements providing for the establishment of a single

“n._ﬁﬁﬁ}obal commercial communications satellite system at the

earliest practicable date, ...."

Article I of the Interim Agreement obligates the parties to
cooperate to provide for the construction and operation of the

space segment of the global system "in accordance with the

principles set forth in the Preamble ...." Although the remainder

~TT77of the Agreemént contains nb'fd?thé&‘izﬁguége shedding light upon

the question raised, it appears that the foregoing language does

-
o

commit the parties to a2 "single global comnercial communications
P gle g

satellite system." The question is therefore whether the commit-

—~ment in this language is to be interpreted as precluding the ‘parties

..to -the Interim Agreement from establishing any ‘commercial satellite

system other than that established under the Agreement. (Although

the Agr;ement is not explicit in this regérd,_it-has been assumed
an& indeed never doubteddthat independent natioéal govérnmEntal --
nopc0mmercia1 -- s;tellite systems are permitted.)

It might be argued that the phrase "single globai commercial

. communications satellite system" means that there shall be only the

orie global commercial communications satellite system but that other

systems of more limited scope may also be put into operation.
“However, we feel that this phrase is, on its face, more reasonably

read as committing the parties to a single commercial system,

SR
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worldwide in character, and thus precluding the establishment of
other commercial satellite systems, whatever their scope. But the ab-

sence from the Interim Agreement of any explicit prohibition against

‘other commercial satellite systems does leave the matter in sufficient

doubt to require an exarﬁination of the neg.otiating history as® the -
basis for our conclusion.

We find the negotiating h‘}_s tory to be absolutely clear that it
was the intent of the United States that tﬁe quoted preambulatory
language should preclude all other commeicial sfstems and to be
reasonably clear that the major European parties had the same
understanding.

Formal negotiation of the Interim Agreement began with ﬁeetingsL
in London in April 1964.between repregentatives of the United States
and the countries of Western Europe (joined together'in the European
Conference oﬁ Satellite Communications); On the basis of preliminary
exchanges of views, the United States and the European Conference
each p%esented a draft agreement for discussion at these meetings.
Both drafts included in their Preambles the substance of the first
preambulatory passage quoted aﬁove ("Desiring to establish a single
global commercial communications satellite system ...U), but did not
include the repetition of the same phrase, describing the interim
“arrangements, that appears in the last paragraph of thé final Preamble

o2 .

as quoted above,

—CONTIRERT AT
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+ . The original European draft included a proposed Article allowing
separate commercial systems. The United States not only opposed,its
inclusion but subsequently also proposed alternative language to

make the agrcement clear that separate commercial systems would

_not be allowad. The absence of such explicit prohibitory language

in the ultimate agreement was the result of an agreement at the

final plenary conference held in Washington in July 1964, the

circumsfaﬁ&e; oémwhicﬁ we“feéi méké ﬁlear that Bbth the United
States and the Europeans intended the fipal two preambulatory
references to a "single global commercial satellite system' to be
interpreted as precluding separate commercial systems.

The prohibition of such separate comnercial systems was one

of the major elements of the United States position at the plenary

.conference. The history of the prior negotiations relating to this

matter was described in the United States position paper as follows:

"An early European draft of the intergovernmental
agreement contained a provision stating that nothing in the
agreement precluded any party thereto from establishing
additional satellite systems if required in the national

~interest or to meet unique goverhmental needs. The
Cormunications Satellite Act of 1962 was the source of the
language. The provision was put in the European draft at
the insistence of the French. The clause was objectionable
to the United States in that it was interpreted to permit
any party to participate in or sponsor a separate commercial
communications satellite system. This is an erroneous
interpretation of the intent of the Communications Satellite
Act and is in conflict with United. States policy, reflected

T
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in the Preamble of the Agreement, which favors a single
global commercial system. At the drafting session held.
in London May 25-29 the United States delegation succeecded
in rephrasing the clause to make it consistent with our
policy. At the last London meeting the United States
delegation was informed by the French delegate that unless
the clause was dyropped from the Agreement he was under
instructions to state that his government could not sign.
The United States delegation agreed to drop the clause,
relying on the provision of the Preamble which referred

to the desire of the parties to establish a single global
system.

. Subsequently the Frénch press carried stories to the
effect that France is nov free to establish a separate
system if it so desires. Accordingly, the United States
has proposed two changes in the Agreement ...."

The first change proposed by the United States was an amend-
ment of the last paragraph of the Preamble so as to add the
langﬁage underlined below:

"Believing that it is desirable to conclude interim

arrangements providing for the establishment of a single

global commercial communications satellite system at the
earliest practicable date. ..." (Emphasis added.)

Also, a new paragraph would be added to the Agreement:

"Each of the Parties tc this Agreement agrees that it
will not participate in any commercial communications-
satellite system other than the single global system
which is the subject of this Agreement. Nothing in

- this Agreement shall preclude the creation of additional
communications satellite systems if required to meet the
unique governmental needs of any of the Parties to this

" Agreement.

These two changes were, as noted, a part of the United States
position for the plenary conference. The United States Delegation

had authority to agree to a revision of ‘this language only if such

CONPIDENTIAL
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revisions did not change this position; the position paper referred
; .

to the possible necessity of a further "final decision" as to this

matter depending upon the strength of the French position.

) ”:"
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At the plenary conference, Leo D. Welch, Vice-Chairman of the

the

T United States Delegation, “explained thie United "States desire to add

new paragraph quoted above aé follows:

"The United States has no intention of establishing
a competing system, and it stands ready now to make a

" formal commitment to that effect in the form we have

proposed for inclusion in the intergovernmental agreement.

“"We cannot invest our resources in the joint development

of a system designed to provide sservices to the entire
world and then find that fhe system is not supported

wholeheartedly and exclusively by our own partners. If
any of us were to establish a separate commercial system,
no matter how limited its scope, it could only be to the
detriment of the system intended to be established under
the agreements which we are now negotlatln since we are
“all committed to maklng ‘that system one Ulth comprehensive
global coverage." :

The result was that the proposed United States change in the

-

— - Preamble was accepted by the Europeans and became part of. the

agreement, but the proposed paragraph explicitly precluding separaté
" commercial systems was withdrawn. The summary record of the third
plenary session of.July 23, 1964 records the crucial colloquy as

follows:

"Mr. Ortona explalned that the European Conference
~"had given c0n51derable thought to these proposed revisions.
He stated that Item 1 of Doc. 5, the amendment to the
Preamble of the Agreement, was acceptable to the European

..Conference. He wanted to emphasize that all should work

with the full understanding that it is intended that there
will be only a single global commercial satellite system,
With this in mind he suggested that the revision proposed _
by Item 2 of Doc. 5 was not necessary. He would, however,
Teassure the conference that it was the complete conviction
of the European Conference that they would not participate
in any other system other tha1 the one vhich Eveiyone is
now working tonard :
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‘He, therefore, asked whether the U,S., Delegation would

. withdraw its proposed addition of paragraph (c) of Article I
of the Agreement. ‘

L

" M. de la Grandville (France) stated that his country
fully supported the views expressed by Mr. Ortona.

Mr. Leo D. Welch (U.S.) stated that in view of the
expressions of the Italian and French Delegates, the United
States would withdraw its proposed addition (Item 2, Doc. 5)
and only add the paragraph proposed by Item 1, Doc. 5 to
the Preamble of the Agreement."

We think the foregoing discussi;n makes it entirely clear th@t
it was the position of the United States that the agreement shoﬁld
preclude the ﬁarties frﬁm estaﬁlishing aﬁy sepafate commercial
satellite systém and allow separate systems only 'for unique
Governmental uses." We believe that the statements of Ambassador
Ortona and of the French delegate at the July 1964 conference
indicate that the European Conference essentially accepted the
United States posifion.- Hcreoéér, the United States Delegation
evidently regarded the result of the conference as consistent wiéh
its instructions not to relinquish the prohibition on separate
commercial systems without further authority.

;Therefore, we believe that the phrase "single global commercial -
comﬁunications_satellite system" as used twice in the Preamble to
the Interim Agreement states an agreement by the parties not to

establish separate commercial satellite systems. : i
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The Comsag Act provides for the establishment of the COméat
Corporation aﬁd specifically authorizes it, in section 305, to
~ establish and operate; either.itself ar in conjunction with foréigq
governments or business entities, '"'a comnercial comnunications

satellite system." There is nothing in the Act itself that either

specifically authorizﬁs anfMEEﬁé; éyﬁtéﬁ.éﬁg; that which has been
set up by INTELSAT or provides any 5pecifi§ procedure whereby the
FCC or any other arm of the Covernment may authorize the establish-
ment of any.other system, There is no doubt under the Act that the
Covernment itself may establish other systems cﬁnsistent with the
"féqﬂirements of the Act pursuant to the procedures normally followed
for the establishment of Covernment communications systems. The
question remaining is whetﬁer the FCC can, consistent with the Act,
authorize such additional commercial systems in the exercise of its
authority under the Comnunications Act of 1934, or whether such a
_system mzy be otherwise authorized.
The Comsat Act contains only kwo provisions that are directly
-~-relevant -to the question at hand. First, the statute's declaration

of policy and purposes reads as follows in section 102(d):

;
E
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"It is not the intent of Congress by this Act to preclude
the use of the communications satellite system for domestic b
communication services where consistent with the provisions
) 77777 7of this Act nor to preclude ‘the creation of additional
5 ' communications satellite systems, if required to meet unique
: o governmental needs or if otherwise required in the national
i , interest.," x

L

i N ~ Second, sectiou_sz(a}(s)_p;oyides‘;pgp_?Iq_o;dgr_;o achieve the
g objectives and to carry out the purposes of this Aet -- the President

shall -- . .
e e e e () i | el S o
"take all necessary steps to insure the availability
and appropriate utilization of the communications satellite.

i system for genmeral governmental purposes except vhere a
i Separate communications satellite system is required to
i : meet unique governmental needs, or is otherwise required in

the national 1nterest "

fu e i

ii ; Two things are clear from this statutory language: First,
. the international satellite system contemplated by the Act can be

-ﬁ | ; used for domestic United States communications when and if that

becomes feasible. BSecond, by a necessary negative implication
s BY & p

from the final clause of each section, a system other than the

international system can be established consistent with the Act

it ' only if that system is "required to meet unique governmental

" meeds" or is "otherwise required in the national interest." Since
5 ’ the first of these phrases clearly would not authorize a commercial

system in any ordinary sense, and since there is no other pertinent i

-language in the statute, the statute allows the establishment of an

independent satellite system to carry commercial traffic only if
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such a system can be regarded as "required in the national interest,”

The dugstion thus becomes one of interpretation of this cruecial

: =hphrase'in-the light-of the overall statutory scheme and, if need

be, the legislative history of the Act,
1t is our view that -- although the language of the Act is

~not absolutely clear -- the quoted sections should most reasonably

. ~be read as not contemplating the establishment of additional

_satellite systems to carry comveational commercial traffic. And
the legislativelhistory makeszit quite clear that this is the
proper reading. #

Section 214 of ‘the Coﬁmunicétions Act of 1934 provides that before

' conventioﬁal common carrier facilitie; can be established the FCC
must first determine that the "public conveﬁience qnd necessity
require or will require" the establishment of such facilities. This

.~eriterion is, of course, common to a great variety'of Statu;es governing
authorizations in regulatcd industries. It seems to us logical that,
if Congress had intended to allow separate satellite.systems to be
‘established for the same purposes as conventional communications common
carrier systems, it ﬁould have used this conventional language. But
.dongfesé did not. Rather, it used the phrase '"required in the national
'interest", which carries a wholly different set of connotations relating
..tb matters of important govermmental activity. Moreover, the fact
that the dther sections of the Act referring specificallf to the

duties of ‘the FCC with respect to the intgrnational system (sections

201(c) (7), (8), (9) and (10); 304(b) and (£); 401(e) (31)) do direct

st
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M;Phﬁ;FCC.tomapply‘itsuconventional-standard'oft”the public-iﬁterest,
convenience aﬁd ﬁecessity" indicates that the phrase "required by
-~ the national iqterest“ was deliberately §ntended'to héve a'special

_.ameaning, o ~fl~"-~--;--A | | |
.. Thus, we feel that the-carriage-of ordinary commercial traffic

is not a kind of activity that would be "required in the national ..

R S R S

interest” in the normal sense of those words as used in the statute.
We recognize that during the lgél negotiations the United States
....-Delegation apparently felt that-the-similar language propose& in tﬁe
European draft of the Interim Agreement would allow separate commercial
systems, But the meanihg that such language.might be given in an =
international agreement is net necessarily the same as the meaning
it would have in the context of a-weli deve10ped'framework of Uﬁited
States domestic law, In fact, the United States delegation took the
position in the negotiation that the United States statuﬁe did not‘
‘allow separate commgfcial systems and negotiated on that basis,
-If anything, this reinforces our interpretation of‘the Act. Though
' éubséquent conduct by the Executive obviously is not coﬁtrolling
with regard to interpretation of Congressional intent, we think
such conduct can serve to reinforce other evidence of intent
particularly when, as here, a sgbstantial part of the pertinent

statutory language was originally drafted by the Executive.
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At the very least, the statutory.language puts a burden on

aﬁYone proposing the establishment of any kind of nongovernmental
satellite system to show ﬁﬁat Congre;s'llanguage was intended to
Lg}quwﬁgqh_aw§y$tem.m;Bymciearunegative imp1ication_tﬁe Acf
precludegAgnyvsatellite system“ndthwithin the scope of the two.

.quoted phrases; We feel that the legislative history is quite

clear that in making what amounts to exceptions to a general
. ! e 'y - )
prohibition Congress had in mind only governmental systems, and

W_;hgtM:hg_puxposempfche.Pnationa1~intereét9 phraseology was to

permit governmental systems_to carry traffic for which there is

i
i
i
i
1
1
i
4
4
i

é - "7 7TUSIA program material. There is no indication of any substance in

something less than a "unique governmental need" -- for example,

“the legislative histo;y that Congress had any intention of allowing
the establishment of sépa}ateucommercial systems, and indeed there
are substantial indiéations of a.specific intent to reserve ﬁo itself

“any pogsible future authorizations of édditional commercial systems.
Because of its length, our analysis of.the 1egiéla§ive history is

appended hereto as a separate memorandum.

Comsat Act is reinforced by a general view of the Act as. a whole.

}

|

|

‘l _

‘ » - '  ~Qur interpretation of sections 102(d) and 201(a)(6) of the
|

i ‘We regard the Act as establishing a comprehensiye legislative:

scheme to govern the entire field of United States cormercial
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~satellite activities. ~The fact that this comprehensive statute
é T hés no affirmative provision speéifi;ally eﬁpowering.thé FCC to
authorize any cormercial satellite system indicates ﬁery strongly
'_ """I'""'”t'.ﬁ‘at “the Compréhénsive "'s'éh‘e_'m'e “tontémplated by Congress excliided
——--any" such sygtem other than the INTELSAT systgm,_which the A;t
___';_.__.ﬂ}_t'_s_ﬁ_’sij‘t_hq?ized:_éﬁx-éﬁoré}_}: of the FCC to permit the

establishment of additional systems would have to be derived from
: i

its general powers under the Communicatidns Act of 1934. But

AR

—gection 401 of the Comsat Act states explicitly that it shall

i

prevail over the Communications Act of 1934 in case of any
inconsistency. It appears to us that it would be inconsistent

ﬁé_ i with the scheme of the Comsat Act were the FCC to assert amy

commercial satellite systéms.
£ 7 & %
i We thus conclude that neither the ;omsat Act nor the 1964
! " 7 'Agreements would permit the authorization of any separate United
T' ' ; States commercial satellite system. However, we do feel that a.
possible alternative approach might be ﬁaken that might satisfy at

?ﬂ _ _1east-sbme of the goals that have been put forward in the pending

-

FCC prdceeding.
Although we conclude that ordinary cormercial use would not

justify a separate satellite system as "required in the national
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interest" within the meaning of the Comsat Act, it might well be
argued that certain types of nongovernmental traffic are of such -
special importance that their carriage on favorable temms is a

matter "required by the national interest."™ Specifically, it

might be said that free interconnection of educational television.

“Stations 15 a matter of SUCH overriding national interest; one
might go on to argue that a domestic satellite system that in

effect finances such free carriage by the carriage of commercial’

traffic is similarly justified. (We do not, however, feel that it

-could reasonably be argued that the mere fact that the proceeds of

_carrying commercial traffic would be used for ecucational television

make the system one required by the national interest, since money

is obviously available for such purposes from other sources.)

~Alternatively, such a system might carry both educational and

-governmental traffic.

Such a possible approach would still run into the problem that

. the Act seems not to leave any procedure for authorizing nongovernmental

"satellite systems. However, the Act might well be interpreted as

giving Ehé'President, under section 201 (a) (6), the authority to
deterimine not only.the extent to which the Govermment should use

the INTELSAT system or should establish independent systems for its

- own uses but also whether or not any nongovernmental purposes fall

within the category that would qualify a satellite system as "required

in the national interest.™




" traffic, but it mig
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To the extent that any such special satellite system did not

carry ordinary commercial traffic, it would seem not to be inconsistent

with the international Interim Agreement, since the system would then
not be a commercial satellite system. A more- serious, though perhaps
not insurmountable, problem would be raised if anyAsuch system

financed its basic educational purpbse by the ¢

ht still be argued with some plausiﬁility that the

system remained a '"moncommercial' one fundamentally.

arriage of commercial = _
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~+ . THE_LEGISLATIVE HISYORY OF SECTIONS 102(d) AND 201 (a) (6)
OF THE CO:DMUNICATIONS SATELLITE ACT OF 1962

A. Introduction of the Legislation

 In February 1952 President Kennedy submitted -a proposal to the
Congress calling for the éstablishment of a privately owned commun-
ications satellite corporati-on. The ﬁ;drﬁi-nistration'p'roposal_. was -
introduced in the Senate as S. 2814 and in the House as H,R. 10115,
the texts of the two bills being identical. The texts of the two
relevant sections were as folldws:

Section 102(d). It is not the intEnt of Congress by this
title to preclude the creation of additional communications
satellite systems, if required to meet unique governmental
needs or if otherwise required in the national interest.

_Section-201fa)(6). [The President shall] take all necessary
steps to insure the availability and appropriate utilization of
the cormunications satellite system for generzl govermmental
purposes which do not require a separate communications satellite
system to meet unique governmental needs;

The Senate Aeronautical and Space Sciences Committee held hearings on
8. 2814 and agreed, on March 28, 1962, to report the bill favorably
with a number of amendments,none of which affected either of the two
sections set forth above. §S. 28l4 was then referred to the Senate

" Comma2rce Committee for additional consideration. On April 2, 1962,
Representative Oren Harris introduced H.R. 110&02 identical in

-

‘language to S. 2814, as favorably reported by the Senate Aeronautical

and Space Sciences Committee.

B. Amendéd and Passed by the House _ F
In early May, the Harris bill was taken up on .the flbor of the

House of Representatives. During the debate Congressman Harris
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¥ R offé:ed an amendment to section 102(d) which read as follows:
~ e————Md) — The Congress resarves to itself the right-to %
provide for additional communications satellite systems as
) ‘ required to meet unique governmental mneeds or if otherwise
. required in the national interest." -
In explaining this amendment to the House, Congressman Harris

stated that the amendment had been suggested by the Speaker as a

positive, rather than a negative, approach to the question of

Congressman Harris' remarks in presenting;thié amendment is attached
hereto.
Althéugh the language of the amendment evidentlf differed from
““that of the original version in requiring specific further Congress-
----- ~ional -approval for.any additional governmental system, it appear;
£rom Congressman Hérris' remarks and from the lack of any vocal
opposition th;t the House did not regard this difference as significant.

C. Amended by the Senate Commerce Committee

H.R. 11040 as passed by the House on ¥ay 2, 1962, included the

i

langusge of section 102(d) as amended by Congressman Harris.  In this
- form, the bill was submitted to the Senate and referred to the Senate

Commerce Committec. The Senate Commerce Coamittee amended section 102

(d) to read as it did in the final enactment. This language is as

follows: 2
‘ M(d) It is not the intent of Congress by this Act to
preclude the use of the communications satellite svsten for-
domestic communication services vhzre consistent with tha
provisions of this Act nor to praclude the creation of addi-
tional comnunications satellite systems, if required to meet
unique governmental needs or if otherwise required in the
national interest." (emphasis supplied).
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e ww -~ -——- Thus, the Committee rejected the House amendment and returned to

the original version, adding the underlined language.

% - . In a letter to Senator Magnuson, Chairman of the Comnerce

) e e |
- . 2 i =y : i
~m w—=-coo= Committee, the General Counsel of the Department of Defense discussed ‘

o the differing language of H,R. 11040 and S. 2814 as follows:

the recognition [in the provision of S.2814 parallel to.
section 102(d) of the Comsat Act] that it "is not the intent
of Congress by this title to preclude the creation of
additional communications satellite systems, if required
to meet unique .governmental needs or if otherwise required
in the national interest." A similar provision in H.R.
11040, as passed by the House, reads: "The Congress reser-
veés to itself the right to provide for additional commun-
ications satellite systems if required to meet unique
i governmental needs or if otherwise required in the national
} interest." It was explained in the floor debate that this
’ was intended to state the same thought as the language in
: S. 2814, but in a positive manner. The Department of
i ) Defense favors the language in S. 2814 and the intent of
? the language in H.R. 11040. This provision would make clear
that the development and operation of a communications
satellite system for national security needs, such as the
ADVENT program, would in no way be affected by the estab-
: : lishment of the commercial system."

i - __"Of special. importance to the Department of Defense is

This comment suggests that the Department of Defense, like the House, -

- did ﬁot consider the generai intent of -the provisions of the two bills
to be different; and was concefﬁed only to insure that .it could
proceed with establishment of a military comsat system without _
seeking further Conéressional action.

With regérd_to the change in the langwa ge adopted by the House,

the Senate Commerce Committee Report stated only the following:
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: ' s~ » —Subsection . (d) originally read .that .it is not the intent
of Congress to preclude the creation of additional communi-
cation satellite systems, if required to meet unique govern-
mental needs or if otherwise required in the national interest.
“The committee amended this subsection to provide also that
nothing in this act shall preclude the use of the system for

-« w--m-—domestic -communication-Services-where consistent with the

: provisions of the act. This clarification was made to avoid

3 : - --——any possible inference that may be drawn from the other pro-

' visions of the bill that Congress had made a policy deter-

: ¢ mination that use of the system be limited to international

o TeommunicationsT T WHTle Tt is unlik ely‘that‘the systemwill be

usable initially for domestic services’ in the United States
because of technical and economic limitations, it is conceivable
‘that eventually use of the system for domestic services may '
become feasible and entirely consistent with the act..

Addition of the language regarding domestic services apparently
! - - -resulted from the concern by members of the Commerce Committee that

-there.-be cdommunication satellite facilities available for both non-

- unique Governmentai and commercial domestic traffic. This v?ew was
reiterated by Senator Pastore during Senate debafe wheﬁ he stated
that "public benefits ... may_event;ally become poésible throughdthe
extension.of the system from international to domestic ;er§ices when

; ‘ te:hnicaily and écoﬁoﬁically feasible." (108 Cong. Rec. 15819,
-August 17, 1962). jhe foregoing suggests rather stroqgly that the

_Lommerce Committee did not anticipate establishment of a separate

i satellite sysfem for domestic cqmmercial traffic. ’

”fhe Committee'gave no explanation of its reason fgr rejecting
the'IQZ(d) language i; the bill passed by the House. However, the

" change wés probably made to accommodate the view of the Department

of Defense that further Congressional authorization should not be

required for a separate governmental satellite system. There is no
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-~ "indication that the Committee had any disagreement with the House
position that further Congressional authorization should be rquifed

for any separate commercial satellite system.

D. Considerad by the Senate Foreign Relations Committee

T 7 "Before the bill as reported by the Senate Commerce Committee

'. y __:_.-_.,_._Eea_s..ndEh&ted_...Dn. the_floor-of--the ---Se-nate ) 4 t-was-referred t6 tha Senate -

Foreign Relations Committee. The deliberations of that Committee

o=

reflect considerable concern on the part of members of the Comuittee
“that to transmit USIA programs on the commercial system might be more
gxpensive'for_the_govérnment“than estéblishment af a government-owned
system, and indicate that soction'102(d)-was regarded as designed to
cover just. this Eind of probiem. In thi; regard, the following
colloquy between Senato; Lausche, a 5uppo£ter of the legislation,

and Edward R. Murrow, Director Qf the US;A, is of interesf:_

THE ESTABLISHMENT OF ADDITIONAL COMMUNICATIONS SATELLITE
SYSTEMS

Senator Lausche:
Now, in the same section im subparagraph (d) it is stated:

-1t is not the intent of Congress by this Act, to preclude the
use of the communications satellite system for domestic commun-
‘ication services where consistent with the provisions of this

Act nor to preclude-- o

Now pay attention especially --
the creation of additional communications satellite systems
if required to meet unique governmental needs or if otherwise
required in the national interest.
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That means that if the national interest and the
governmental needs required, it is not intended to
preclude the establishment of such services.

Now, with that as the premise, don't you now havc
governmental facilities that provide services operated
by the Government to care for unique conditions?

weee= “Mr. Murrow. This would be my interpretation of the
language in the bill.

Senator Lausche. And deoesn't it seem that those who
) prepared this bill foresaw all  of these dangers of which
‘you_speak, and, therefore, wrote in the bill that if the

situation requires it, an additional satellite commun-
ications system may be established?

Mr. Murrow. _That is my understanding, Senator
Lausche. (Hearings, p. 144).

-A number of other portions of Mr. Murrow'# testimony (see e.g.
Hearings, pages 145 to 148 and pages 164~165) support the view
that the 'additional systems™ language was intended both by the
Congress and by the Administration to refer only to additional
systems established by the government for governmental traffic.
And other portions of the hearings indicate that the focus was
solely on the right of the éﬁvernmént to eétablish.systehs for its
own use. (E.g., Hearings pp. 204, 301-03). We have found no
indication in the report or hearings of the Foreign Relations
Committee -- or in those of the Commérce Comnittee =-- of any
intention that section 102(d) should be read to permit‘any
commaercial satellite system other than the one specifically

provided for in the Act.

‘E. Deb:'ed and Passed by the Senate

The Senate enacted section 102(d) as it had been anended by

the Comnerce Conmittee. Our review of the floor debates has revealed

- —! i —————

L in ——



I

L]
e

-
S

UNCLASSIFIED

S

o B

2 . ) i
no,suggestion of any view that the language adopted was intended to
pexrmit adqiféoga; commexcial satellite systems to be established ' :

- !
without further Congressional action and indicates, again, that !

T . : |
the Senate's only concern was with governmental systems.
Senators Church and Lausche proposed on the floor an amendment to

section 201(a)(6) to add to that section the reference to additional

&

systems required in the ”national inﬁerest" found in section 102(d).

Senator Sparkman had sucgested the anendﬂEnt dur:a.ncr the Hearings to
Secretaries Rusk and McNamara as being intended simply to make the

language of the two sections conform, -(See pp. 180-1 and p. 302), and

neither Secretary had expressed any objection. In presenting this

conforming amendment to the Senate, Senator Church declared:

“ . . . we make certain that the door is left open for
the Government to establish an alternative system, if
experience should show that the national interest requires ‘
" 7it . . . . The language of the bill . . . would require
that the Government use that [single] instrumentality
[which would own and operate the comnunication satallite
‘system]. The Government
set up any kind of alternatlvc system except for
Governmental purposes.' (emphasis supplied)
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'unique

e « » I have tried to.[point -out] in my introductory
" statement that the testimony of the Secretary of State and
Secretary of Defense ., . . makes it perfectly clear that the
term 'unique governnental need' is very narrowly confined to
-..highly classified functions. Therefore, the bill in its ;
present form fails to carry out the declared policy and
purpose vhich appear in the preamble of the bill." (108
Cong. Rec. 15208, August 11, 1962)

In subsequently speaking for his proposed amendment to section.

201(a) (0), Senator Church again referred to section 102(d) and stated:

|
; !
UNCLASSIFIED : ;
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-~ MThe wisdom of this last ¢lause ‘or if otherwise requ1red
in the national interest' is perfectly apparent. We cannot
now foretell how well the corporate instrumentality established
by this act will serve the needs of our people. If it should
develop that the rates charged are too high, or the service
too limited, so that the system is failing to extend to .the ... .. —
v o—American people the maximum benefits of the new technology,
' or if the Government's use of the system for Voice of America.
—-broadcasts to certain other parts of the world proves to be
excessively expensive for our taxpayers, -then certainly this
enabling legislation should rot preclude the establishment-
~"6f alternative systems, whether under private or public
management. And just as certainly is that gateway meant
to be kept open, just in case we should ever have to use it,
.-by the language to be found in the bill's declaration of
- policy and purpose to which I have referred." (108 Cong
v =Roe 16362, August 13, 1962)

To be sure, the latter spéech by Senator Church might in part be
interpreted as contemplating an aitern;tive "private' or commercialv'
sysfem. But we do not feel that this.isolated reference, when
;_agompared with the qleér statemént, quoted above,‘whi;h’Senator
..Church madé wheﬁ introducing the amendment, casts éignificant
doubf on the otherwise consistent pattern of the legisiative
history. Even the latter language is not necessarily inconsistent
~-—~with-the view that the Congress itself would make the judgﬁent'
-whethér'or whén,an altefnativewprivage system would be establishgd.

It certainly does not indicate that he contemplated suéh an alternative

‘system could be established by simple act of the Fcc., -
Senator Lausche, the co-sponsor of the amendment, explained it

-

as follows:

'UNCLASSIFIED .
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"The report of the Committee on Commerce described the
language with reference to the unique govermmental needs !
to mean that the Goveranment, through the Department of
Defense, might establish its own satellite system to

o o _.__Supply. the. unique-needs. The unique needs are the coded

ﬁ messages, the secret messages.

i The amendment which has been offered by the Senator from

1 - Idaho and myself provides that the Govermment may set up -
D e et s—owr-Satel i te coimmin icat fons system to.supply unique

: needs, which means the transmission of coded and secret

2 messages, and may set up a separate satellite communications-

q o system when the national interest fequires it." (Emphasis
2O supplied) (108 Cong. Rec. 15335, August 13, 1962)

- We tﬁink the foregoing discgssions indicate clearly that the

_Senate intended the phrases "unique gov2rr1mental needs'" and '"mational

~_interest" in sections 102(d) and 201(2) (6) to refer'only to security
aﬁd non-security government requirements, respectively. Thus, tﬂe
Senate does not appear to have contemplated establishment of an
additional érivate system for ordingfy commercial traffic under
authority of the Comsat Act.

F. Final Action in the House

‘The legislation as passed by the Senate was then reconsiderad

and adopted by the House with a minimum of debate. In presenting

the Senate bill to the House, Congressman Harxris declared that the

Sanate had made "numerous small changes" in the bill as passed by
. presented

the House, and/a detailed analysis of these changes. The portions

of the aﬁalysis referring to sections 102(d) and 201(3)56) are set

out below:
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Section 102(d): As péssed by the House, this subsection

___provides that the Congress. reserves to itself the right to -

provide for additional communications satellite systems if:
required to meet unique governmental needs or if required in--
the national interest. The Senate added a provision that it

is not the intent of Congress by this act to preclude the use
of the communications satellite system for domestic communlcatlon

.....services where consistent.with.the provisions of this act.

Conforming changes were made by the Senate in several sections-

~of the bill.

Section 201(a)(6): As passed by the House, this paragraph

~-—————-requires the Presidentto-take -all mnecessary step5't0”insure"

the availability and utilization of the communications satellite
system for general governmental purposes except where a separate -
system is required to meet unique governmental needs. As passed
by the Senate, this paragraph requires the President to take all

~necessary steps to insure-such availability and utilization

except where a separate system is required to meet unique
governmental needs or is otherwise required in the national

_.interest. . (108 Cong. Rec. 17672 , August 27, 1962).

It should be noted that in discussing section 102(d), Congressman

Harris referred to the Senate's having "added" the language referring

to use of the system for domestic communications but made no mention

of any substantive difference between Senate and House versions with

regard to the rest of the language of the section. (108 Cong. Rec.

16606, August 27, 1962).

It thus appears that the House, in adopting the Senate version,

thought that the effect would not be materiaily different from the

.position it had previously taken that additional satellite systems

—should not be allowed without further Congressional action. It is

understandable that the House might have regarded the allowance of

separate governmental systems as not materially inconsistent with

its earlier position, but it is inconceivable that it could have

regarded the allovance of separate commercial systems as consistent

. B . o
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Remarke of Congressman Harris in introducing
version of Section 102(d) adopted by House

(108 Cong. Rec. 7523-24, May 2,
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