
G

!'j
Cp
.1

(Z

·~ .'C,, . .,A_

;:!' . , .;...:., ...........,?K k.:.._; ,¢>. .. ;,.\,. '} y' - ':

---: '.j,

FOR/ /

OCTOBER A CIR, 98U'

, ,,,, , .,,............. . ...:.: -,: . ' :,i-<.-S .. '../-.............. :¢

sH te Itt

- E [..,-, ., . . .,.- .,.j

WILLIAM TEIIEI L,PfITIQNERS rS

IC

BLACK;EAB L A% : 1 A..

"71

* ,1 E\ ;\ !t 8' ...

.PETITION FOAT TOEITRAITTH
UNIED TATs c'T5T~,' PPEA.LS ... ";.FO.R' TH E DISTRIC OF'Ig~lI CIR.CUIT,.:

'7.

:':N'>S-' .-x' ', ... ..... : .-........ : '.,......
* , - ..': ' .:".:': : ,e'.;:. i ::': i ; (. ? ' / ' ! " - ?-

-. _ .vJ-. ' -'

.- -- .. :',e General-.'
K>NNEET4 -^LLE

-; De^t>S4,Atr Geerat-~\ b-- :...A M X I;A O A. -- ,: i
' ,,A.,:j t h &ilicitor Generai

-. :. \ . . -. ,' .N

;, . , · -. - .

,£\? , u ,, ,, Departmertt o,f ustice-. . -, .'- W , D 20530
(202 63 .

'I...... .. :.,.. ''.



,- . "':< ::..::.! ;-' r.,
-, -- ." .. ~. ~'~': ":':

., -' ': '..2'-':l -':, :< X

j: ' .: ',"' ':.'(:'?
" - . ' v "i:: - :": . r
'-' "'.. t-'..d'' v.' . :-'

-;
"; '" ":. .. ,\;-:;

-,:, ,i, .-

.,,,. , :' '.'s" 4d'

.: :, , .,-- -. -...~

/ . , : ;. ',

- '. ,. '. ' \, ' ::. -.. .' .;I

_-.' , ' .j :, . - ;'

.... , ,-,~~,.,: i,

' l : ' , ' -'!

-, ,, , :k .., .- b . ',.~

'"- '- "I" ,,'.~ ::. ' :'i

,- . .'; ; v

-, \- , ,' -.'.,:. >

.. ,, ,. ,- ,: ... ,
: '.' ,a

' -I:- pt,

,, . , .-'. , ..' ;,,,

' - -, ..

-- .J, -f.'.'-~'

..:.
,' -'' ;'

~-. . X,

QUESTIONS. PRESENTED

In a Bivens suit seeking $100 million in damages from
numerous former high-ranking federal officials and alleg-
ing a decade-long, nationwide conspiracy:

1. Whether the district court properly entered summary
judgment in favor of certain officials because (a) the
complaint contained no specific factual allegations con-
cerning them and few, if any, such allegations concerning
events occurring during their terms of office, (b) they
submitted affidavits evidencing that they were not involved
in the alleged conspiracy, and (c) plaintiffs failed to
adduce any contrary proof despite the opportunity to
take discovery for nearly one year after the summary
judgment motion was filed.

2. Whether plaintiffs' remaining claims were properly
dismissed for refusing to comply with the district court's
order compelling discovery vital to the defense.

PARTIES TO THE PROCEEDING

The appellants in the court of appeals were The Black
Panther Party, Huey P. Newton, Donald Freed, Berton
Schneider, Thomas and Flora Gladwin, John George, Earl
Neil, and John and Elizabeth Huggins.

The appellees in their individual capacities were
Edward Levi, Griffin Bell, W. Michael Blumenthal,
Clifford Alexander, Stansfield Turner, Benjamin F.
Bailar, George Bush, William E. Simon, William E.
Williams, John Mitchell, Robert Mardian, Clarence
M. Kelley, William C. Sullivan (deceased), George
C. Moore, William E. Colby, Richard Helms, Rex
Davis, Harold A. Serr, Donald C. Alexander, Johnnie M.
Walters, Randolph W. Thrower, Howard H. Calloway,
Harold R. Aaron (deceased), Winton M. Blount, and Tom
Charles Houston. In addition, the incumbent Attorney
General, Director of the Federal Bureau of Investiga-
tion, Secretary of the Treasury, Director of the Bureau
of Alcohol, Tobacco and Firearms, Commissioner of In-
ternal Revenue, and Postmaster General were appellees
in their official capacities.

(I)
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No.

WILLIAM FRENCH SMITH, ET AL., PETITIONERS

V.

THE BLACK PANTHER PARTY, ET AL.

PETITION FOR A WRIT OF CERTIOR-ARI TO THE

UNITED STATEIS COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

The Solicitor General, on behalf of Attorney General

William French Smith and the other petitioners repre-

sented by the Department of Justice,1 petitions for a writ

of certiorari to review the judgment of the United States

Court of Appeals for the District of Columbia Circuit in

this case.
OPINIONS BELOW

The opinion of the court of appeals (App. A, infra, la-

112a) is reported at 661 F.2d 1243. The opinions of the

district court (Apps. F, G, H, infra, 117a-131a) are un-

reported.
JURISDICTION

The judgment of the court of appeals was entered on

July 8, 1981, and petitions for rehearing were denied on

September 14, 1981 (App. C, infra, 114a). On December

10, 1981, the Chief Justice granted an extension of time

within which to file a petition for a writ of certiorari to

Those petitioners are listed in notes 3-7, infra.

(1)
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2
and including February 11, 1982. The jurisdiction of this
Court is invoked under 28 U.S.C. 1254(1).

STATEMENT
1. Respondents--the Black Panther Party; its founder,

Huey Newton; and several Party supporters-filed suit
in the United States District Court for the District of
Columbia, alleging the existence of a nationwide conspiracy
begun in 1967 and dedicated to the destruction of the
Party through illegal means.2 Seeking more than $100
million in compensatory and punitive damages, as well as
injunctive and declaratory relief, respondents' complaint,
as subsequently amended, named as defendants in their
individual capacities 23 former high-ranking government
officials, including three former Attorneys General,'3 two
former Secretaries of the Treasury,4 four former Direc-
tors of Central Intelligence,5 two former Secretaries of the

2 Alleged government actions claimed to be part of this conspiracy
ranged from COINTELPRO (an FBI counterintelligence program)and the so-called "White House Enemies List" of the Nixon Admin-istration, to specific activities supposedly directed at the Party andits members, such as harassment of Party members and supporters
by unlawful mail openings, electronic and physical surveillance,
unlawful entries and searches, federal assistance to local police incommitting raids on offices and homes of Party members, killings
of various Party members, using operatives and informants to in-cite violence within the Party, circulating a "comic book" thatdamaged the Party's reputation, causing street vendors of theParty's newspaper to be arrested by local police, and arrests andtax audits of Newton (see App. I, infra, 14 3a-157a). A principal
defense in this case is that any government actions directed againstthe Party were part of a legitimate effort to investigate and enforce
the laws against an organization that was engaged in "a conspiracy
to cause civil disorder * * by unlawful intimidation, force, vio-lence, terrorist activities and inducements to kidnapping, murder
and interference with law enforcement officers in the lawful per-
formance of their official duties" (App. A, infra, 86a).

3 Griffin Bell, Edward Levi, and John Mitchell.
4 W. Michael Blumenthal and William E. Simon.
5 Stansfield Turner, George Bush, William E. Colby, and RichardHelms.

8
Army,6 and two former Postmasters General.7 Named as
defendants in their official capacities were the present
Attorney General; Director of the Federal Bureau of In-
vestigation; Director of Central Intelligence; Secretary of
the Treasury; Director of the Bureau of Alcohol, Tobacco
and Firearms; Commissioner of Internal Revenue; Sec-
retary of the Army; and Postmaster General.

2. Respondents filed their initial complaint in December
1976. Three months later, they amended their complaint
to add as defendants several newly-appointed members of
the Carter Administration, including Attorney General
Bell, Secretary of the Treasury Blumenthal, Secretary of
the Army Alexander, and CIA Director Turner. Although
these officials were made defendants in their individual as
well as their official capacities, no new substantive allega-
tions were added by the amended complaint. Indeed, not
only did every dated event alleged in the complaint (with
one arguable exception) occur prior to the new defend-
ants' terms of office,8 but every such event (with two

6 Clifford Alexander and Howard H. Calloway.
7 Benjamin F. Bailar and Winton M. Blount.
The remaining petitioners sued in their individual capacities

are former Assistant Attorney General Robert Mardian, formerDirector of the FBI Clarence M. Kelley, former Directors of the
Bureau of Alcohol, Tobacco and Firearms Rex Davis and IlaroldSerr, former Commissioners of Internal Revenue Donald C. Alex-
ander, Johnnie M. Walters and Randolph W. Thrower and formerActing Commissioner William E. Williams, former Assistant Chiefof Staff for Army Intelligence Harold R. Aaron (deceased), andformer Assistant to the President Thomas Charles Huston (App. A,
infra, 5a n.12).

George C. Moore, a former FBI official, was also sued in his indi-
vidual capacity. Moore is represented by separate counsel and hasfiled a petition for a writ of certiorari (No. 81-774 (filed Oct. 22,
1981)). William C. Sullivan, now deceased, was also sued in his
individual capacity.

s The only specific allegation in the amended complaint that could
arguably apply to these officials is the assertion that "FBI agentsstill take down the names and license numbers of guests who visit
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minor exceptions) antedated the previous administration
as well.9 In both complaints, respondents conceded that
they lacked specific information about the nature and
scope of the conspiracy but expressed the hope of obtain-
ing such information through discovery (see App. A,
infra, 6a; App. I, infrca, 144a). In both complaints, re-
spondents also admitted that they did not know what each
petitioner had done, but asserted that "there is no doubt
that all" were responsible for something (id. at 145a).
The few details in the complaints were largely drawn from
a 1976 Senate Committee report concerning an FBI
counterintelligence program (code-named COINTELPRO)
discontinued in 1971 (App. A, infra, 6a, 78a).

The individual petitioners promptly moved to dismiss
the amended complaint for failure to include any specific
factual allegations of individual wrongdoing, but the dis-
trict court denied the motion. A short time later, those
petitioners who took office after January 1, 1974 (herein-
after "the post-1973 petitioners") " moved for summary
judgment and submitted affidavits attesting to their lack

the residence of plaintiff Elaine Brown" (App. I, infra, 145a).
That allegation appeared verbatim in the original complaint filed
in December 1976. Moreover, as the court of appeals noted, such
surveillance is "not necessarily unlawful" (App. A, infra, 73a). In
addition, Elaine Brown voluntarily dismissed her claims after peti-
tioners noticed her deposition.

9 The first exception is described in note 8, supra. The sec-
ond is the allegation that in 1976 the FBI paid "over $7 million" to
"informants and provacateurs" (sic) (App. I, infra, 143a). Pay-
ments to informants, however, are not in themselves illegal. Fur-
thermore, the Senate Report from which respondents admittedly
took the figure $7 million (see App. I, infra, 143a) stated only that
the FBI's budget for Fiscal Year 1976 included an appropriatioii of
approximately that sum for all of its 1,500 domestic intelligence
informants, not that any specific sum was expended in connection
with respondents (S. Rep. No. 94-755, 94th Cong., 2d Sess. 260
(1976)).

10 The post-1973 petitioners are Bell, Blumenthal, Clifford Alex-
ander, Turner, Bailar, Levi, Simon, Williams, and Bush.

5

of involvement in any conspiracy against the Party and
to their good faith in all actions affecting the respondents
(App. A, infra, 9a).

In September 1977-nine months after filing suit-
respondents replied to the summary judgment motion by
filing an affidavit of counsel asserting that discovery was
needed before any facts could be presented justifying
opposition to the motion. See Fed. R. Civ. P. 56(f). Re-
spondents did not specify the discovery that would be
required or when they contemplated initiating it. On the
strength of that affidavit, the district court deferred ac-
tion on the summary judgment motion for nearly 11
months (App. A, infra, 9a-lOa).

Finally, in July 1978, the district court granted sum-
mary judgment in favor of the post-1973 petitioners. The
court noted that respondents had not pleaded any "specific
factual, nonconclusory allegations" against the post-1973
petitioners; that the post-1973 petitioners had "properly
supported" their motion with affidavits "evidenc [ing]
their lack of involvement in the general acts which were
alleged"; " and that respondents had made no evidentiary
showing in opposition to the motion although they "had
ample opportunity to take * * * discovery and have taken
discovery" (App. H, infra, 130a-131a).

3. Meanwhile, petitioners had begun their own discov-
ery by serving interrogatories and document requests on
the Party and Newton. Petitioners sought specific infor-
mation concerning the general allegations in the amended
complaint and called upon respondents to identify wit-
nesses with information pertinent to their allegations. The
Party and Newton simply ignored these discovery re-
quests. Only after petitioners moved for imposition of
sanctions under Fed. R. Civ. P. 37(d) did the respondents

1 The district court also noted that the post-1973 petitioners'
evidentiary submission "was substantiated by the recency of their
respective * * * terms of offices which did generally not coincide with
specific acts alleged in the Amended Complaint" (App. H, infra,
130a).
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8erve answers and objections to petitioners' interroga-
tories. The Party's designated representative claimed to
lack the information required to provide full answers to
more than 100 of petitioners' 244 interrogatories (App. G,
infra, 124a-126a). The Party objected to other interroga-
tories as unduly burdensome and responded to some sim-
ply by referring to unspecified issues of the Party's news-
paper, The Black Panther (App. F, infra, 118a; App. G,
infra, 124a, 126a). The Party refused to answer several
interrogatories, claiming a First Amendment privilege to
conceal the identities of all rank-and-file party members
and those Party leaders not already known to the public
(App. F, infra, 119a-121a; App. G, infra, 125a). Simi-
larly, Newton refused to answer about 40 % of the inter-
rogatories on Fifth Amendment grounds (App. F, infra,
120a-121a; App. G, infra, 127a-128a). After receiving
these responses, petitioners renewed their motion to dis-
miss the complaint under Rule 37(d) for failure to comply
with discovery. Petitioners pointed out that respondents'
objections were untimely, that many of their responses
were evasive and incomplete, and that several of their
answers actually contradicted information they had previ-
ously furnished (App. A, infra, 11a-13a).12

The district court again denied petitioners' motion to
dismiss but permitted them to file a motion to compel
discovery under Fed. R. Civ. P. 37 (a). Petitioners did so,
and on August 6, 1979, their motion was granted in most
respects (App. G, infra, 123a-129a).

The district court first addressed the problem of the
large number of interrogatories-nearly one-half the
total-that the Party's chosen representative had been
unable to answer fully (App. G, infra, 124a-126a). The
Party had claimed, on the one hand, that it was entitled
to designate whomever it wished to respond to the inter-

12 That information had been supplied by the Party in Dcvid
Dellinger, et al. v. John N. Mitchell, et al., Civil Action No. 1768-69
(D.D.C.), through its then-Chairperson, Elaine Brown.

rogatories and, on the other hand, that its designated
representative was "not able to respond fully" "because
of inexperience, or otherwise" (id. at 125a).13 The court
noted that respondents had "either lost or destroyed vir-
tually all of the relevant documents" (id. at 123a) and
that "plaintiffs [were] * * * requesting damages from
past officials" who were consequently "forced to rely on

Is At this point, the district court was confronted with what it
described as a "chao[tic]" discovery situation. (C.A. App. 626;
"C.A. App." refers to the appendix in the court of appeals. For ex-
ample, the Party's responses to interrogatories calling for the
identification of its leaders-persons who would be principal
sources of witnesses-were evasive and contradictory. Although the
Party had identified only four officers in response to a similar inter-
rogatory in the Dellinger litigation (C.A. App. 677, the Party now
claimed that it "[was] and always [had] been governed by a fifteen-
member body known as the Central Committee" (C.A. App. 93).
In addition, the Party refused to provide the identities of all Cen-
tral Committee members, on the ground that the identities of those
members whose association with the Party was not publicly known
were privileged under the First Amendment. Moreover, a compari-
son of the Party's answers in the Dellinger discovery, its answers
to petitioner Moore's discovery, and its answers to interrogatories
served by petitioners in this case contained contradictions concern-
ing which Party leaders' identities had been publicly disclosed (C.A.
App. 534-536).

This already confusing discovery situation became even more
chaotic when petitioners acquired a transcript of Newton's March
1979 testimony in a criminal proceeding in California. The tran-
script disclosed that Newton had already testified about many of
the matters that were the subjects of his Fifth Amendment claims.
It also showed that Newton had testified that by October 1977 "the
Central Committee of the Party [had been] dissolved" and that he
was the only remaining Party officer (C.A. App. 824). Not only was
this testimony irreconcilable with the interrogatory answers pro-
vided by respondents in this case, it suggested that the Party had
not acted in good faith in refusing on First Amendment grounds
to reveal the identities of non-existent officers.

Ill
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memories" for "information * * * pertinent to their
defense of a potentially complex lawsuit" (id. at 123a-
124a). Accordingly, the court ordered Party leaders to
review the interrogatories in question and to "provide
under oath whatever information each has" (id. at
126a) 14

The district court then turned to the numerous inter-
rogatories that respondents had answered simply by re-
ferring to "unspecified issues" of the Party newspaper
(App. G, infra, 126a). In reply to petitioners' request for
more detailed answers, the Party had stated that The
Black Panther was a public record, that the Party itself
had not kept copies of all issues and therefore, in effect,
that petitioners themselves should look up whatever infor-
mation they desired (ibid.). Finding that suggestion un-
acceptable, the court ordered the Party to file further
responses "based upon a full and complete review of the
[Party's] publication" (id. at 127a).

The district court rejected the claims of privilege as-
serted by the Party and Newton, noting that the informa-
tion sought was "vital" to the defense (App. G, infra,
125a, 1 27a-128a). And the court ordered the Party to sub-
mit "[f]urther answers explaining inconsistencies" in its
answers to 44 interrogatories (id. at 124a). The Party
and Newton were given 60 days in which to comply.

Both the Party and Newton disobeyed the district
court's order in large measure. The Party expressly re-
fused to have its officers respond individually (App. F,
infra, 118a). Instead, it designated a new representative

14 The Party's first designated representative did not become a
member of the Party's Central Committee until 1971. Since most
of the allegations in the amended complaint concerned the period
prior to 1971, she apparently lacked personal knowledge concerning
most of the matters at issue (see App. A, infra, 82a (MacKinnon,
J., dissenting)).

9

(who had not joined the Party until 1972) ,'« and the new
representative submitted supplemental responses to only
32 of the 107 interrogatories that the Party officers had
been ordered to answer (C.A. App. 860). In addition, she
filed supplemental answers to only 16 of the 44 interroga-
tories with respect to which the court had ordered clarifi-
cation (App. F, infra, 118a). Moreover, as the court later
observed, those responses "not only * * fail [ed] to clarify
previous answers, they create[d] further confusion"
(ibid.). The Party also refused to provide answers to
three of the four interrogatories with respect to which it
had previously claimed a First Amendment privilege (id.
at 119a-120a). The Party acknowledged that its response
did not comply "with the 'letter' " of the district court's
order (C.A. App. 861). Newton responded to the court's
order one month late (C.A. App. 991-994), and he con-
tinued to refuse to answer 30 interrogatories on Fifth
Amendment grounds (App. A, infra, 18a, 90a; C.A. App.
991-994).

After receiving respondents' replies, petitioners once
again moved for dismissal of the complaint, and this time
the motion was granted (App. E, infra, 116a). Noting
respondents' failure to provide supplemental answers
clarifying previous inconsistencies, their failure to submit
individual responses by Party officers, and their continued
refusal to answer certain interrogatories on grounds of
privilege (App. F, infra, 118a-121a), the court concluded
that respondents' "conscious disregard" of the order com-
pelling discovery necessitated the sanction of dismissal
(id. at 122a) .'

15 In addition, she did not become a member of the Party's
"Central Committee" until 1979-two years after its abolition,
according to Newton's earlier testimony (C.A. App. 872).

16 The court initially dismissed the complaint only with respect
to the Party and Newton (App. E, infra, 116a) but later ordered
dismissal with respect to all the remaining plaintiffs, whose claims
were dependent upon the Party's (App. D, infra, 115a).
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4. The court of appeals reversed both the entry of sum-mary judgment in favor of the post-1973 petitioners andthe dismissal of the complaint for willful disobedience ofthe order compelling discovery (App. A, infra, la-112a).
In an opinion written by Judge Wright and joined byJudge Ginsburg, the court of appeals held that the entryof summary judgment had been premature. Recognizing

that "[allmost all of the activities described in the com-plaint were alleged to have occurred before 1974," thecourt voiced some skepticism that respondents would "beable to uncover any evidence implicating" the post-1973petitioners (App. A, infra, 73a). Nonetheless, the courtstated that respondents "should be given an opportunity"
for "further discovery" in their attempt to link the post-1973 petitioners to the alleged conspiracy (ibid.).

The court of appeals also reversed the dismissal of thecomplaint (App. A, infra, la-67a). Addressing each por-tion of the order compelling discovery that respondents haddisobeyed, the court concluded either that respondents'
disobedience had been justified or that they had substan-tially complied with the district court's directives (see id.at 24a). The majority held that the district court haderred in ordering individual responses from Party offi-cers (id. at 2 5 a-31a). Before requiring such responses,
the majority stated, the Party's designated representative
had to be given another chance to' supply adequate answers
(ibid.). The majority next held that "the District Court[had erred in ruling] that the [Party's] supplemental re-sponses did not provide sufficient clarification" (id. at3 2a). In overruling the district court on this factualissue, the majority relied on statements of fact contained

in legal memoranda (see id. at 38a nn.122, 124; 40a nn.129,131; 4 1a n.134). Finally, the majority held that respond-
ents' refusal to answer certain interrogatories on grounds
of privilege did not warrant dismissal of the complaint
because the record did not disclose whether the districtcourt had applied the correct legal principles in rejectingrespondents' claim (id. at 4 1a-64a).

11

Judge MacKinnon dissented in part (App. A, infra,
78a-97a). Although he agreed that "dismissal, at thepresent stage of the case, was too harsh a sanction," hedissented from the majority's "half-hearted approval ofthe Party's refusal to supply certain critical information"
(id at 79a). Judge MacKinnon saw no defect in the order
requiring individual responses from Party officers (id.at 79a-83a) ,7 and he concluded that the district court hadapplied the correct legal principles and had reached thecorrect result in rejecting the claims of privilege asserted
by Newton and the Party (id. at 83a-97a).

REASiONS FOR GRANTING THE PETITION
This case concerns an important and growing problem

arising from this Court's decisions in Bivens v. Six Un-known Named Agents of the Federal Bureau of Narcotics,
403 U.S. 388 (1971), and Butz v. Economou, 438 U.S. 478
(1978).

In Bivens, this Court held that the Constitution itselfprovides a federal cause of action for damages on behalfof plaintiffs alleging violations of their constitutional
rights. Since then the number of Bivens suits has multi-plied at an astounding rate. There are now more than2,000 constitutional damages actions pending against fed-eral officials, and 50 to 60 are added each month. Many,like this case, involve numerous defendants and vagueallegations of collective, rather than specific individual,
wrongdoing.

In Economou, this Court held that high-ranking federal
officials are generally entitled to only a qualified, ratherthan an absolute, immunity from damages liability inBivens actions based upon performance of their official

17 The Appendix to Judge MacKinnon's opinion (App. A, infra,98a-112a) contains a "sampling" of 26 of the interrogatories thatwere propounded to the Party and of the Party's responses tothem. Judge MacKinnon pointed out the inadequacies of theParty's responses and petitioners' need for the further discoveryordered by the district court.
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duties. Responding to the argument that absolute immu-
nity was needed to prevent harassment through frivolous
lawsuits and obstruction~I litigation tactics, the Court
stated that "[i] nsubstantial lawsuits can be quickly termi-
nated by federal courts alert to the possibilities of artful
pleading" and that "damages suits concerning constitu-
tional violations * * * can be terminated on a properly sup-
ported motion for summary judgment" (438 U.S. at 507-
508). The Court added: "In responding to such a motion,
plaintiffs may not play dog in the manger; and firm appli-
cation of the Federal Rules of Civil Procedure wiII ensure
that federal officials are not harassed by frivolous lawsuits"
(ibid.). See also Hanrahan v. Hampton, 446 U.S. 754, 765(1980) (Powell, J., dissentinginpart).

The instant case exemplifies the explosion of '"litigation
in which constitutional claims easily are asserted" (Han-
rahan v. Hampton, supra, 446 U.S. at 765 (Powell, J.,
dissenting in part)) and confirms the wisdom of the
admonition that such cases require "firm application of
the Federal Rules of Civil Procedure" (Butz v. Economou,
supra, 438 U.S. at 508). The 2 8 -page amended complaint
filed by respondents against more than 20 former high-
ranking government officials contains 72 paragraphs, many
with multiple subparagraphs, and employs only the most
general terms in charging petitioners with responsibility
for hundreds of supposedly unlawful government actions
occurring over a course of more than a decade. The alle-
gations in just one subparagraph of the amended com-
plaint are identical to the claim in Hanrahan v. Hampton,
supra, which was "said to have [produced] 'the longest
case tried to a jury in the history of the United States
Judiciary'" (446 U.S. at 760 (Powell, J., dissenting in
part) ). Justice Powell's observation in Hanrahan is thus
even more fitting here: "this is not ordinary litigation"
(id. at 763). The "extraordinary magnitude of the litiga-
tion and * * [its] 'overtones of unbridled denigrating at-
tacks on government officials' * * * imposed a special

3

duty on the courts to bear in mind the admonition of Butz
v. Economou" (id. at 763-764) .'s

Heeding that admonition, the district court applied the
Federal Rules of Civil Procedure firmly but fairly and,
in so doing, first granted summary judgment in favor of
some petitioners and ultimately dismissed the complaint
in its entirety. After allowing respondents more than one
year to conduct discovery, the court granted the post-
1973 petitioners' properly supported motion for summary
judgment because respondents had failed to adduce any
evidence substantiating their vague allegations against
those individuals. The court then sought to prevent abuse
of the discovery process. It observed that "the paperwork
in this case to date is unbelievable. We have five full
volumes and we haven't come close to reaching the issues"
(C.A. App. 626). Respondents first ignored petitioners'

discovery requests and then, when petitioners moved for
imposition of sanctions, supplied incomplete, conflict-
ing, and evasiW answers. After refusing to dis-
miss the complaint and after months of briefing and
argument, the court drafted an order compelling discov-

I8 This is only one of a number of similar and related cases inwhich claims made by the Black Panther Party and its members
concerning a high-level government conspiracy have become miredin pretrial proceedings. In The Black Panther Party, et al. v.Donald C. Alexander, et al., Civil Action No. C-74-1247 AJZ (N.D.
Cal.) the complaint was dismissed after two years for lack ofprosecution. In David Dellinger, et al. v. John N. Mitchell, et al.,Civil Action No. 1768-69 (D.D.C. (filed June 26, 1969)), the plain-tiffs' claims were dismissed for failure to comply with discovery
orders after ten years of litigation. Most recently, in Hampton v.Hanrahacn, 522 F.Supp. 140 (N.D. Ill. 1981), the plaintiffs havebeen granted permission to amend their complaint to add various
additional former federal officials as defendants. The district courtconditioned its order allowing this amendment on the plaintiffs'
ability and willingness to redraft the proposed complaint, whichthe court characterized as a "rambling, conclusory * * * and con-
fusing narrative, replete with characterizations, conclusions and
personalities" (id. at 146, 150).
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ery that was designed to ensure that petitioners would
obtain information "pertinent" and "vital" to their de-
fense. When respondents "conscious[ly] disregard [ed]"
(App. F, infra, 122a) that order and continued to "frus-
trat[e] the discovery process" (ibid.), the district court
concluded that dismissal of their claims was appropriate.

In reversing the district court's decision, the court of
appeals stood this Court's admonition in Economou on its
head. Instead of ensuring through "firm application of
the Federal Rules of Civil Procedure" (438 U.S. at 508)
that former and present government officials were not
subjected to harassment by means of litigation, the court
of appeals applied those rules to respondents in the most
lenient, forgiving manner. It ignored, pardoned, or ex-
plained away all of their procedural defaults. By contrast,
it read the rules in a cramped, hypertechnical fashion in
judging the efforts of the trial court to bring this massive,
protracted litigation under control.

Review by this Court is required both because reinstate-
ment of this case is inconsistent with the approach sug-
gested in Economou and because of the message the court
of appeals' decision will inevitably convey to district
judges before whom similar cases are now pending. If
the decision of the court of appeals is permitted to stand,
it will vindicate the warning of the dissenters in Econo-
mou that the Court's confidence in the lower courts' will-
ingness to "weed out insubstantial claims * * * show[ed]
more optimism than prescience" (438 U.S. at 527 (Rehn-
quist, J., dissenting)). The court of appeals' second-
guessing of the district court on matters of pretrial proce-
dure peculiarly within a trial court's competence and
discretion would be erroneous even if this were not a
Bivens action. But in light of the special nature of this
suit, an exercise of this Court's "power of supervision"
(Sup. Ct. R. 17.1 (a)) seems particularly appropriate.

1. Perhaps the most blatant illustration of the court of
appeals' mistaken approach is the reversal of the entry
of summary judgment in favor of the petitioners who
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took office after January 1, 1974. Respondents' complaint
contained no specific factual allegations concerning these
individuals. Indeed, the complaint, when read in the most
generous light, mentions only one event that might have
occurred during the Carter Administration, and the activ-
ity described-FBI street surveillance-is not in itself
illegal. The complaint mentions only one additional event
occurring during the Ford Administration-payments to
informants. Such payments, of course, are also not in
themselves illegal. Finally, the complaint mentions only
one additional specific event that occurred at any time
after 1973 (App. I, infra, 146a).

In light of these deficiencies, respondents' claims against
all or most of the post-1973 petitioners might well have
been dismissed immediately for failure to set forth "a
short and plain statement of the claim showing that the
pleader is entitled to relief" (Fed. R. Civ. P. 8(a) ) or
for "failure of the pleading to state a claim upon which
relief can be granted" (Fed. R. Civ. P. 12(b) (6) ) ."'9 How-
ever, the district court permitted respondents' suit to go
forward and subjected the post-1973 petitioners to the bur-
dens of litigation based almost entirely upon conclusory
allegations about a continuing conspiracy. For nearly one
year after the filing of the motion for summary judgment,
respondents had the opportunity to take discovery and to
gather information implicating the post-1973 petitioners.
At the end of that period, they still had not adduced a shred
of proof but relied instead upon an affidavit of counsel
requesting still more time to take still more discovery.

The district court granted summary judgment based
upon three findings, none of which was disputed by the

19 This case is therefore similar to Velde v. National Black Police
Association, No. 80-1074 (argued Dec. 9, 1981), another Bivens ac-tion seeking substantial compensatory and punitive damages fromfederal officials. In Velde, we argued (Pet. Br. 28-39) that the com-plaint should have been dismissed because it lacked any specific
factual allegations linking the defendants with the alleged illegality
-discrimination on the basis of race and gender by local govern-
ment agencies receiving federal funds.
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court of appeals. Both courts agreed that respondents'
amended complaint lacked specific allegations against the
post-1973 petitioners (App. A, infra, 6a, 9a-lOa; App. H,
infra, 130a). Both courts agreed that those petitioners
had properly supported their motion with affidavits evi-
dencing their lack of involvement in the actions upon
which respondents' amended complaint was based and
that their affidavits were substantiated by the fact that
they had taken office after almost all of the events alleged
in the complaint had occurred (App. A, infra, 70a; App.
H, infra, 130a).2O Both courts agreed that respondents
had not opposed the post-1973 petitioners' motion with
an evidentiary submission of their own (App. A, infra,
71a; App. H, infra, 130a-131a).

The court of appeals reversed only because it felt that
respondents should have been given more time before
being required to come forward with any evidence sup-
porting the general allegations in their complaint. In
our view, that decision reversing the trial judge on a
matter peculiarly within his competence-the timing of
discovery--was wholly unjustified, especially in a Bivens
suit.

The court of appeals noted that discovery was still in
its first "wave" (App. A, infra, 72a), during which the
parties had agreed to serve interrogatories and make
document requests, and had not yet entered the "second
wave," during which depositions would be taken (id. at
9a). But if the court of appeals had been as familiar
with the discovery proceedings as the trial court, whose

20 The court of appeals stated that three of the post-1973 peti-
tioners (Edward Levi, Benjamin Bailar and William Williams)
"concede[d in their affidavits] that they participated in investiga-
tions of the Party" (App. A, infrc, 73a). But the footnote sum-
marizing the nature of these "concessions" (see id. at 70a n.187)
substantiates the court's conclusion that "[t]here is no indication
that their conduct was illegal" (id. at 73a). For example, the
court pointed out that former Attorney General Levi decided to
terminate the investigation of the Party "shortly after he toolk
office" (id. at 70a n.187).
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judgment it overruled, it undoubtedly would have realized
that the parties' stipulation of November 15, 1977, con-
cerning "wave" discovery did not apply to discovery re-
quired to resist summary judgment. When that stipula-
tion was made, the post-1973 petitioners' motion for sum-
mary judgment had been pending since July 1977. Thus,
it is implausible to suggest that respondents, aware of the
outstanding summary judgment motion and realizing that
they lacked any opposing proof, entered into a stipulation
barring them from taking discovery needed to resist that
motion, or that petitioners intended to postpone a
ruling on their summary judgment motion until all
"waves" of discovery could be completed.

The court of appeals also noted that "only three months"
before summary judgment was entered respondents re-
ceived documents requested in discovery and that just
three days before summary judgment was granted re-
spondents received "an entirely new batch of documents"
(App. A, infra, 72a). However, at the time of the court
of appeals' decision-approximately three years after sum-
mary judgment was granted-respondents still had not
come forward with any proof obtained from any source
to substantiate their claims against the post-1973 peti-
tioners.

Finally, the court of appeals observed that respond-
ents had filed a motion to compel discovery afjter summary
judgment was entered (App. A, infrac, 72a n.192). But
the court did not explain why respondents had not pur-
sued discovery more vigorously before summary judg-
ment was granted. Nor did the court comment on the
merits of respondents' motion to compel or provide any
reason to believe that the granting of that motion would
have produced evidence implicating the post-1973 peti-
tioners.

Respondents' claims against the post-1973 petitioners
were permitted to stand for more than a year simply on
the strength of the complaint's general allegations con-
cerning a continuing conspiracy and counsel's Rule 56(f)
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affidavit requesting more time to take discovery. When,
at the end of that period, respondents were still unable
to come forward with any evidence to support their
claims, summary judgment was properly entered. It may
be a tenet of respondents' ideology that all persons hold-
ing certain offices must be part of a continuing conspiracy
against them, but that belief is not a sufficient basis for
maintaining a suit for damages in federal court.

2. The same erroneous approach to procedural prob-
lems in a Bivenm action informed the court of appeals' de-
cision concerning respondents' refusal to comply with dis-
covery. As noted, the court of appeals held that respond-
ents' disobedience of the trial judge's directives had been
justified in some instances and that respondents had ac-
tually complied with the judge's order in all other re-
spects. Not only was the court of appeals' decision wrong
in its treatment of each of the discrete procedural ques-
tions involved, but its overall approach-a strained effort
to justify or explain away respondents' repeated pro-
cedural dereliction-was precisely the opposite of what
this Court prescribed in Economou.

a. i. A prime example of the court of appeals' im-
proper approach is its decision that the district court
erred in rejecting respondents' claims of privilege. In-
voking the First Amendment, the Party refused to an-
swer interrogatories that simply sought identification of
likely witnesses-its leaders and those members whose
names appear in pertinent documents. A litigant claim-
ing an evidentiary privilege generally bears the burden
of producing evidence establishing its applicablity. See,
e.g., Weil v. Investment/lndicators, Research & Manage-
mernt, Inc., 647 F.2d 18, 25 (9th Cir. 1981); In re Grand
Jury Empanelled Feb. 14, 1978, 603 F.2d 469, 474(3d Cir. 1979). When it is alleged, as in this case, that
information is privileged under the First Amendment be-
cause disclosure would chill the exercise of the freedom
of association, the litigant asserting the privilege bears
the initial burden of establishing "a reasonable probabil-
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ity that the compelled disclosure" would result in
"threats, harassment, or reprisals from either Govern-
ment officials or private parties" (Buckley v. Vcaleo, 424
U.S. 1, 74 (1976)). Only then does the burden shift
to the party seeking disclosure to produce evidence of
countervailing "interests sufficiently important to out-
weigh" the effect on First Amendment rights (id. at 66),
as well as a "'relevant correlation' or 'substantial rela-
tion'" between those interests and the information
sought (id. at 64; footnotes omitted).

Here, respondents failed to discharge their initial bur-
den of production. Although they had the opportunity to
do so, they offered absolutely no evidence to support their
conclusory assertion that the associational rights of Party
members and leaders would be chilled by disclosure.
(App. A, infra, 84a (MacKinnon, J., dissenting). 21
In contrast to respondents' mere assertion of privi-
lege, the district court specifically found that the
information sought by petitioners was "vital" to the
preparation of their defense (App. G, infra, 125a, 128a).
It reasoned that "the special character of this litigation,
which involves a suit brought several years after the
alleged events by plaintiffs who have lost or destroyed
almost all the relevant documents," means that the per-
sons whose identity the Party refused to reveal "may
well be the individuals able to provide defendants with
the information necessary for their defense-even to the
point of telling them exactly what they are accused of do-
ing" (App. F, infra, 119a-120a). Thus, as Judge Mac-
Kinnon's dissent concludes, the district court correctly

21 As Judge MacKinnon stated in dissent (App. A, infra, 84a),
the limited nature of the information sought and the lack of any
evidentiary support for respondents' claim of privilege made this
case "a far cry from NAACP v. Alabama, 357 U.S. 449 (1958)."
There, the First Amendment was held to protect the names of
rank-and-file members because there had been an "uncontroverted
showing" of past reprisals against persons associated with the
organization. 357 U.S. at 462-463. The names of all directors andofficers, however, were disclosed (id. at 465).
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found that respondents' unsupported First Amendment
claim was outweighed by petitioners' need for informa-
tion vital to their defense (App. A, infra, 8 4a). As this
Court has stated, even "[e]videntiary privileges * * *
rooted in the Constitution must give way in proper cir-
cumstances." Herbert v. Lando, 441 U.S. 153, 175
(1979).

The court of appeals, however, shifted the initial bur-
den of producing evidence from the respondents to the
petitioners. The court stated (App. A, infra, 5 2a):

The [district] court never specifically addressed thequestion whether the Party's fears of harassment andinterference with First Amendment rights were sub-
stantial.

But the court of appeals did not explain how the district
court could have "addressed the question" since respond-
ents adduced no evidence substantiating their claims.22

The court of appeals went on to state (App. A, infra,5 2 a-53a; footnotes omitted) :

As for the other side of the balance, the [districtlcourt simply accepted [petitioners'] claims that the
undisclosed names were crucial, even though [peti-
tioners] had never stated precisely what information
they hoped the unnamed individuals would provide.
The [district] court also failed to consider the pos-sibility that alternative sources might be able to pro-
vide the information sought.

The court of appeals' analysis is wrong on three grounds.
First, respondents' failure to satisfy their initial burden
of Producing evidence was alone a sufficient basis for
rejecting their claim, and there was thus no need for
the district court to consider "the other side of the bal-
ance." Absent a privilege, evidence must be disclosed in

22 In a footnote (App. A, infra, 5 2a n.153), the court of appealssuggested that the record supports respondents' claims, but the courtreferred, not to affidavits or evidence, but to allegations in thecomplaint.
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civil discovery if it is "relevant" to any claim or defense
or "appears reasonably calculated to lead to the discovery
of admissible evidence" (Fed. R. Civ. P. 26(b) (1)).
Second, the district court specifically found that petition-
ers had a "vital" need for the information in question
(App. G, infra, 125a, 128a); indeed, that need was self-
evident. Charged with participation in an unlawful con-
spiracy to destroy the Party, petitioners plainly needed to
ascertain the identities of Party leaders and certain mem-
bers, both to locate potential witnesses and to establish
that what respondents had characterized as an unlawful
conspiracy was actually a legitimate investigation of per-
sons engaged in criminal activity (see App. A, infra, 86a
(MacKinnon, J., dissenting) ). Third, the suggestion that

petitioners might have obtained the information required
from "alternative sources," while plausible in the abstract,
was obviously unsatisfactory here. The "alternative
sources" to which petitioners would be relegated were those
Party officers and members whom respondents chose to re-
gard as "known to the public" (id. at 42a).23 The court of
appeals simply ignored the distinct possibility that respond-
ents would disclose the identities of only those persons
whose past activities or likely testimony would not sub-
stantiate petitioners' defense.24

23 It is not clear what is meant by the term "known to the pub-
lic" (App. A, infra, 42a). Nor is it clear how petitioners could
contest respondents' classification of particular individuals. Peti-
tioners would be placed in the absurd position of proving that
Party leaders and members whose identities they did not know
were "known to the public." Conflicting answers concerning the
classification of individuals had already been received from re-
spondents (see note 13, supra). Thus, permitting respondents
to withhold disclosure of the identities of persons not "known to
the public" would, in practice, have left respondents free to choose
which individuals to reveal.

24 The majority opinion frequently suggests that petitioners can
overcome the numerous shortcomings in respondents' answers to
interrogatories by deposing Party officers "at a later stage of dis-
covery" (see App. A, infra, 28a n.98, 30a, 53a, 54a). It is obvious,
however, that before petitioners can depose Party officers they must
first be told who those officers are.
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ii. The district court also properly rejected Newton's
refusal on Fifth Amendment grounds to provide informa-
tion about the very matters he had placed in issue in the
complaint.215 The district court correctly concluded that if
Newton "wishes to continue to press claims relating to
the[] interrogatories," he must in fairness "tell [peti-
tioners] what exactly they are accused of doing" (App.
G, infra, 128a).

The court of appeals reversed this determination as
well, finding that the district court had not undertaken
"the careful analysis" required in balancing Newton's
Fifth Amendment rights against petitioners' need for the
information (App. A, infra, 61a). The court of appeals
failed, however, to explain how Newton's interest in pre-
venting disclosure could possibly prevail in a case such as
this. Here, part, if not the essence, of Newton's claim is
that actions undertaken by petitioners ostensibly for law
enforcement purposes were actually done to destroy the
Party for political reasons. In order to defend against such
charges, petitioners needed information showing that New-
ton and other members of the Party merited criminal in-
vestigation.

The court of appeals suggested that the trial judge
should have considered "whether [to enter:] an order
delaying Newton's obligation to respond until the danger
of criminal prosecution has passed" (App. A, infra, 63a).
However, in light of statutes of limitations applicable
to some of the offenses under which Newton might claim

25 Newton's claim of Fifth Amendment privilege was largely
frivolous on its face. For example, he claimed the privilege to avoid
disclosing the identities of witnesses because they were allegedly
under criminal investigation; he claimed the privilege to avoid
disclosing information relevant to his tax audit (a matter spe-
cifically put in issue by the complaint) even though the IRS had
indicated that he would not be prosecuted; and he claimed the
privilege to avoid disclosing information about which he himself had
testified in earlier proceedings (C.A. App. 240-250).

a risk of prosecution,' 6 it is not apparent that the moment
would come within petitioners' lifetimes when Newton
could not contend, with as much justification as he has now,
that the information sought might "possibly have [a]
tendency * * * to incriminate" him (Hoffman v. United
States, 341 U.S. 479, 488 (1951) (emphasis in original) ).
The court of 'appeals also suggested that the district
court "might consider * * * dismissing only that portion
of Newton's suit that relates to the withheld informa-
tion" (App. A, infra, 64a). But Newton himself alleged
that the incidents mentioned in the complaint were inter-
connected parts of a conspiracy against him, and it stands
to reason that the events concerning which Newton re-
fused to supply information on the ground that it might
tend to incriminate him are those most likely to show
that petitioners acted reasonably in their investigations
and that it was respondents, not petitioners, who were
engaged in a continuing criminal conspiracy.

b. The court of appeals took the same mistaken ap-
proach in holding that the district court erred in requir-
ing individual responses by Party officers to those interro-
gatories that the Party's designated representative had
been unable to answer satisfactorily. The court of ap-
peals reached that conclusion based upon a hypertechnical
and plainly incorrect construction of Rule 37, Fed. R.
Civ. P. In the court's view, an order requiring individual
responses by Party officers could not be entered in re-
sponse to petitioners' motion to compel under Rule 37(a).
Such an order, the court held, could be entered only if
the Party's designated representative failed to provide

26 Interrogatories 46, 47, and 48 relate to a murder in California,
an offense for which there is no statute of limitations (Cal. Penal
Code § 799 (West 1970)). In addition, the five-year federal statute
of limitations (18 U.S.C. 3282) for conspiracy (18 U.S.C. 371) runs
from the occurrence of the last overt act. Grunewald v. United
States, 353 U.S. 391, 396-397 (1957). Thus, provided that one
overt act occurred during the five-year period, earlier acts may be
proved.
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of the action, and the purpose of such measures is not to
further discovery but to punish and to defer future viola-
tions. Compelling individual responses by party officers is
not a sanction or punishment but a method of ensuring ade-
quate discovery in the case at hand-the very purpose
of a Rule 37 (a) order to compel.

The court of appeals' holding exalts form over sub-
stance in a manner reminiscent of an earlier era of
civil procedure. Under the court's interpretation of Rule
37, an organization's designated representative must be
given two attempts to furnish adequate answers before
individual responses may be ordered: one chance after

the interrogatories are served and another after an order
to compel is disobeyed. Here, the Party's designated rep-
resentative had three chances. On the first chance-after
the interrogatories were propounded-she furnished no
answers whatsoever within the time required. On the
second-after petitioners' first motion for the imposition
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adequate answers despite the issuance of an order com-
pelling her to do so (App. A, infra, 28a). At that point,
the court stated, petitioners could move for the imposition
of sanctions under Rule 37(b) and the court could order
individual responses-but would be justified in doing so
only under "rare" circumstances (id. at 28a & n.99).

There is no precedent for the court of appeals' con-
struction of Rule 37, and it finds no support in the lan-
guage of the Rule itself. When a party serves "evasive
or incomplete" answers to interrogatories (Fed. R. Civ.
P. 37(a) (3)), Rule 37(a) (2) provides that the opposing
party "may move for an order compelling an answer."
As Judge MacKinnon pointed out in dissent, "[t] he rule
does not limit what the order may provide" (App. A,
infra, 81a). While Rule 37 (a) does not expressly author-
ize an order compelling individual responses, neither does
Rule 37 (b), under which the court of appeals felt such a
directive could be issued. Moreover, Rule 37(b) concerns
the imposition of sanctions. such as contempt or dismissal

of sanctions-the Party's initial designee supplied inade-
quate answers. On the third-after the issuance of the
order to compel-the Party's second designee furnished
inadequate supplemental answers.

c. The final example of the court of appeals' mistaken
approach is in some respects the most revealing. It con-
cerns the district court's finding that the Party disobeyed
its order to clarify inconsistent interrogatory answers
(App. F, i,fra, 118a). In reversing that finding as
"clearly erroneous," the court of appeals did not discuss
each of the disputed interrogatory answers but merely
offered four "examples" in an attempt to show that re-
spondents' answers were not deficient (App. A, infra,
36a-41a). In each example, the court cited, not respond-
ents' interrogatory answers, but legal memoranda of
counsel totally lacking in evidentiary value (see id. at
38a nn.12 2 , 124; 40a nn.129, 131; 41a n.134). We are
aware of no other case, let alone a Bivens suit, in which
a court of appeals has, in effect, constructed interroga-
tory answers on behalf of a party that failed to provide
such answers itself.

d. Not only was the court of appeals wrong in con-
cluding that respondents had not unjustifiably disobeyed
the district court's order compelling discovery, but the
district court acted well within the scope of its discre-
tion in deciding that dismissal was the, sanction required.
Even in non-Biv'ems cases, "Rule 37 sanctions must be
applied diligently." Roadway Express, Inc. v. Piper, 447
U.S. 752, 763 (1980). In view of the Court's admoni-
tions in Ecoornomou, particular deference is due a district
court's judgment that dismissal is the appropriate sanc-
tion in a Bivens action.

Here, the trial judge concluded that respondents' "con-
scious disregard" of its order compelling discovery justi-
fied such a measure (App. F, infra, 121a). The trial
judge applied the correct legal standard to a question
committed to his sound discretion (id. at 122a). See Na-
tional Hockey League v. Metropolitan Hockey Club, 427

25



ii

REX E. LEE
Solicitor General

J. PAUL MCGRATH
Assistant Attorney General

KENNETH S. GELLER
Deputy Solicitor General

SAMUEL A. ALITO, JR.
Assistant to the Solicitor General

LEONARD SCHAITMAN
MARC JOHNSTON

Attorneys

FEBRUARY 1982

26

U.S. 639, 642-643 (1976). His proper exercise of discre-
tion should not have been reversed.

3. In sum, the decision of the court of appeals consti-
tutes a broad assault on the ability of a district court
to manage a large and complex Bivens action. By second-
guessing the trial court's judgments as to what steps were
needed to "take charge" (C.A. App. 626) of a case
that had degenerated into "chaos" (ibid.) and by forgiv-
ing or attempting to explain away all of respondents'
procedural violations, the court of appeals departed dras-
tically from the approach mandated by Economou. As a
result, two dozen former high-ranking federal officials
must once again defend against a harassing lawsuit that
has been pending for more than five years.

CONCLUSION
The petition for a writ of certiorari should be granted.

Respectfully submitted.

Appeal from the United States District Court
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Opinion for the court filed by Circuit Judge WRIGHT.

Opinion concurring in part and dissenting in part

filed by Circuit Judge MACKINNON.

WRIGHT, Circuit Judge: In this appeal we confront a
number of issues relating to pretrial procedure, includ-

ing the important question whether civil litigants may

refuse to respond to interrogatories on the ground of
constitutional privilege. The case began when the Black
Panther Party (the Party), Huey P. Newton, and other
individuals sued the United States and various govern-
ment officials, alleging that they had unlawfully con-
spired to destroy the Party.' After presiding over sev-
eral years of bitterly fought discovery battles, the Dis-
trict Court granted a government motion to dismiss the
Party's action.2 It reasoned that dismissal was appro-
priate because the Party had: (1) unjustifiably claimed
a First Amendment privilege and refused to answer sev-
eral interrogatories that would have required it to reveal
the names of Party members whose names were not
known to the public; (2) failed to clarify answers to
interrogatories that the District Court believed to be
inconsistent or evasive; and (3) disobeyed a discovery
order requiring individual Party officers to respond to
interrogatories originally served on the Party itself.3

The District Court also dismissed Huey Newton, ruling
that he had improperly asserted the Fifth Amendment
privilege against self-incrimination when he refused to

' See Amended Complaint, reprinted at Joint Appendix
(JA) 24-53.

!2 See Memo;randum and Order of January 25, 1980, re-
printed at JA 1131.

a See id. at JA 1132-1134, 1136.
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answer several interrogatories.4 Finally, it dismissed all

other plaintiffs.
The Party, Newton, and the other plaintiffs now chal-

lenge these dismissals. They also appeal the District

Court's decision to award to appellees the costs and at-
torney fees incurred in bringing the motion to dismiss,"
the decision to grant summary judgment in favor of gov-
ernment officials who held office after 1973, 7 and the
decision to deny a motion for an extension of time in
which to file for class action certification.8 For the rea-
sons stated below, we reverse the dismissals, the decision
to award attorneys fees and costs, and the decision to
grant summary judgment. We affirm the denial of the
motion for an extension of time in which to file for class
certification. The case is remanded for further proceed-
ings consistent with our decision.

See id. at JA 1135-1136.

See Amended Order and Final Judgment of February 13,
1980, reprinted at JA 1144.

6 See Memorandum and Order of January 25, 1980, JA 1131,
1136-1137.

7 See Order of July 27, 1978, reprinted at JA 253.

8 See Order of May 26, 1977, reprinted at JA 56. The Party,
Newton, and the other plaintiffs below also challenge the Dis-
trict Court's decision to postpone consideration of their
motion to compel production of documents by appellees until
after it had considered appellees' motion to compel further
responses to interrogatories. See Transcript of Procedings,
Hearing of November 22, 1978, reprinted at JA 609, 626-627.
As we explain below, see Part VI-C infrct, we need not reach
this issue.
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I. BACKGROUND

A. The Complaint

Plaintiffs-appellants are the Party, Newton, the Party's
founder, and various other Party members and support-

ers.9 In December 1976 they filed a complaint seeking
declaratory and injunctive relief on behalf of themselves

and two classes: all individuals who had been or contin-
ued to be members of the Party, and all individuals

who had provided political or financial assistance to the
Party.10 The Party and Newton also sought money dam-

ages." Defendants-appellees are the United States and
various government officials, including past and present
Directors of the Central Intelligence Agency and the

Federal Bureau of Investigation, Attorneys General, Sec-

retaries of the Treasury, Postmasters General, and Com-

, These individual.s include Party supporters Donald Freed,
Berton Schneider, Thomas and Flora Gladwin, John George,
and Father Earl Neil.. John and Elizabeth Huggins, who' sued
on behalf of their son, deceased Party member John Huggins,
are also, appellants. Elaine Brown, who was Party chair-
perso,n at the time the suit was filed, was a plaintiff below
but has not joined this appeal. See appellants' brief at 3;
Amended Complaint at JA 27-28.

10 See id. at JA 31-33, 51-53. The Party, Huey Newton,
Elaine Brown, and John and Elizabeth Huggins, see note 9
supra, sought to represent the class of past and present Party
members. Donald Freed, Berton Schneider, Thomas and
Flora Gladwin, John Geo,rge, and Father Neil, see note 9
supra, sought to represent the class 'of past and present
Party supporters.

" See Amended Complaint at JA 53. Elaine Brown also
asked for money damages.
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missioners of the Internal Revenue Service. 2  Present
officials were sued in their official and individual capaci-
ties. Past government officials were sued only in their
individual capacities. 3

In their complaint appellants alleged that since 1968
the appellees and other unknown government employees
had engaged in a continuing conspiracy to destroy the
Black Panther Party, in violation of the Constitution and
various statutes. 4  They stated that they first learned

2The defendants-appellees include the present Attorney
General and former Attorneys General Benjamin Civiletti,
Griffin Bell, Edward Levi,. and John Mitchell; former Assist-
ant Attorney General for Internal Security Robert Mardian;
present FBI Director William Webster and past FBI Direc-
tor Clarence Kelley; past Assistant Director of the FBI
William Sullivan; past Chief of the Racial Intelligence Sec-
tion of the FBI George Moore; the present CIA Director and
past Directors Stansfield Turner, George Bush, William Colby,
and Richard Helms; the present Secretary of the Treasury
and past Secretaries G. William Miller, W. Michael Blumen-
thal, and William Simon; the present Director of the Bureau
of Alcohol, Tobacco. & Firearms of the Treasury Department
and past Directors Rex Davis and Harold Serr; the present
IRS Commissioner and past Commissioners William Williams,
Donald Alexander, Randolph Thrower, and Johnnie Walters;
past Secretaries of the Army Clifford Alexander and Howard
Calloway; Assistant Chief of Staff for Army Intelligence
Harold R. Aaron; the present Postmaster General and past
Postmasters General Benjamin Bailar and William Elount;
and past Assistant to the President Tom Charles Houston.
See appellees' brief at viii; Amended Complaint at JA 29-30.
Also named as defendants below were unnamed employees
of the Department of Justice, the FBI, the CIA, the Treasury
Department, the Executive Office of the President, the De-
partment of the Army, the Postal Service, and other federal
agencies that took part in the alleged conspiracy. See id.
at JA 30-31.

',1-See-id. at JA 31.
- 4 In particular, they claim that appellees have violated the

Fourth, Fifth, and Ninth Amendments to the Constitution, the
CilviRights Act, 42 U.S.C. § 1985 (1976), the National Secu-
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of the existence of this conspiracy in 1976, when the
Senate Select Committee to Study Government Operations
with Respect to Intelligence Activities published a report
entitled Intelligence Activities and the Rights of Ameri-
cans, S. Rep. No. 755, 94th Cong., 2d Sess., Books II and
III (Senate Report).5 According to appellants, this re-
port reveals that the FBI formed a special counter-
intelligence program called COINTELPRO primarily to
"expose, disrupt, misdirect, discredit or otherwise neu-
tralize the activities of black nationalists." 16 Appellants
suggested that through this program the FBI orchestrated
efforts to undermine the Party."'

Appellants conceded that they lacked specific details
about the nature and scope of the conspiracy against
the Party; they stated that they hoped to obtain further
information through use of discovery.' 8 Relying in part
on information provided in the Senate Report, however,
they were able to allege a number of specific activities.,,

rity Act of 1947, 50 U.S.C. § 403 (1976), the Internal Revenue
Act, 26 U.S.C. § 7605 (1976), the Postal Service Act, 39
U.S.C. § 403 (1976), and the Omnibus Crime Control and
Safe Streets Act of 1968, 18 U.S.C. §§ 2510-2520 (1976), 47
U.S.C. § 605 (1976). See Amended Complaint at JA 26.

5 See id. at JA 33-36; appellants' brief at 5.
1 See Amended Complaint at JA 33.
'7 Id. at JA 33-34.
"s Id. at JA 35.
'9 Id. More specifically, appellants seem to have based their

complaint primarily on information contained in two chap-
ters of this report. The first, entitled "COINTELPRO: The
FBI's Covert Action Programs Against American Citizens,"
S. Rep. No. 755, 94th Cong., 2d Sess., Book III, at 1-77 (Sen-
ate Report), describes the FBI's counterintelligence pro-
grams in general terms. The second, entitled "The FBI's
Covert Action Program to Destroy the Black Panther Party,"
id. at 185-223, focuses on the actions taken against the Party.
Appellants also stated that they learned of various actions
through independent sources. See Amended Complaint at
JA 36.
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They comnplained of unlawful mail openings, warrantless
wiretaps and break-ins, and burglaries.2 0 Appellants con-
tended that the government, with the assistance of local
law enforcement agencies, harassed and even assassinated
Party officers, members, and supporters.2 ' They further
suggested that appellees had incited dissension within the
Party through use of anonymous letters, paid informants,
and agents provocateurs. 22 They alleged that appellees
also instigated violent confrontations between the Black
Panthers and other black organizations. 2 3 Finally, they
claimed that appellees deterred contributions to the Party,
crippled the Party newspaper, The Black Panther, dis-
couraged press coverage of Party activities, and sabotaged
the Party's public service programs.2 4

At the conclusion of their complaint appellants asked
the District Court to enter a declaratory judgment find-
ing that appellees had violated their constitutional and
statutory rights. They also requested that appellees be
enjoined from taking any further action to undermine
the Party or harm its members and supporters. The
Party and Newton each asked for $50 million in com-
pensatory damages and $50 million in punitive damages.25

20 See id. at JA 37.

21 Id. at JA 37-41, 47-49.
22 Id. at JA 42-43.
23 d. at JA 39-41.
24 Id. at JA 43-47.

25 Id. at JA 51-53. Elaine Brown also requested $50 mil-
lion in compensatory and $50 million in punitive damages.
As we noted earlier, Elaine Brown is not participating in
this appeal. See note 9 supra.



8a

B. Proceedings Below
Discovery battles and other pretrial disputes consumed

almost three years.26 On May 26, 1977 the District Court
denied appellees' motions to dismiss and directed the
action to proceed to discovery. It also denied appellants'
motion for an extension of time in which to move for
class action certification, invoking Local Rule 1-13(b),
Rules of the United States District Court for the Dis-
trict of Columbia.2 Local Rule 1-13(b) provides that
motions for class action certification must be made within
90 days of the filing of the complaint.2 8 Appellants filed
a request for production of documents during the same
month. They withdrew this request shortly thereafter
in favor of a second request.2 9 Later, after appellees
complained about the breadth of the second request and
moved for a protective order, appellants filed a supersed-
ing third request. 30 At the same time the parties agreed

26Appellants filed their complaint on December 1, 1976.
All appellants were finally dismissed on February 14, 1980.
See Docket of Proceedings, reprinted at JA 1.

=' See Order of May 26, 1977 at JA 56.
28 Local Rule 1-13 (b) states, in pertinent part:

Within 90 days after the filing of a complaint in a case
sought to be maintained as a class action, the plaintiff

... vly1L v,1 av t; .LsC4LfLU UllUe± 1Uie GO (C) t1), I' rea-
eral Rules of Civil Procedure, that the case may be main-
tained as a class action. * * *

2 See appellants' brief at 10; appellees' brief at 4-5; see
also First Request by Plaintiffs for Production of Documents,
May 20, 1977, Record (R) 30.

.30 See Motion by Defendants for a Protective Order, July
14, 1977, R 55; Third Request by Plaintiffs to Defendants for
Production of Documents, November 3, 1977, R 85. In their
third request appellants asked the FBI, the CIA, the Treasury
Department (including the IRS and the Bureau of Alcohol,
Tobacco & Firearms), the Department of the Army, and the
United States Postal Service to produce a variety of docu-
ments pertaining to the Black Panther Party or to Huey
Newton.

that discovery would take place in "waves." During the
initial wave they planned to limit their discovery to
requests for documents and interrogatories; they would
have an opportunity to take depositions during subse-
quent waves.31

In July 1977, before initiating any discovery, the gov-
ernment officials who had held office after 1973 moved
for summary judgment on the ground that they could
not have been involved in any of the acts alleged. They
filed affidavits setting forth the dates on which they
assumed office and disclaiming any knowledge of or
participation in a conspiracy against appellants.32 Ap-
pellants responded with an affidavit of counsel under
Rule 56(f) of the Federal Rules of Civil Procedure,
stating that they needed further discovery before they
could respond to appellees' motion for summary judg-
ment.83  They also noted that the affidavits of three
of the post-1973 officials, former Postmaster General
Benjamin Bailar, former Attorney General Edward Levi,
and !former Internal Revenue Service Commissioner Wil-
liam: Williams, raised new issues of material fact, since
they :seemed to concede involvement in investigations of
the::Black Panther Party. Finally, appellants noted that

pulation of November 1. 1 77.
A." I I · L, .i .

Defendants Griffin Bell, W. Michael Blu-
klexander, Stansfield Turner, Benjamin
vi, George Bush, William Simon, and
r Summary Judgment, July 14, 1977, R 56.
*rsuant to. Rule 56 (f) of Bruce J. Terris,
ifs, R 71. Rule 56(f) provides:
ear from the affidavits of a party oppos-
that he cannot for reasons stated present
s essential to justify his opposition, the
se the application for judgment or may
rnce to permit affidavits to be obtained or
e taken or discovery to be had or may
T. order as is just.
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their complaint alleged a continuing conspiracy, and that
at least one overt act had occurred after 1973. 34 The
District Court decided to grant this motion in July 1978,
observing that the officials' affidavits supported their
claims of noninvolvement, and that appellants had failed
to file an evidentiary submission of their own, even
though they had been given "ample opportunity" to take
discovery since filing their affidavit of counsel.3 5

Appellees served
January 31, 1978.
interrogatories on

244 interrogatories on the Party on
Three months later they served 82

Huey Newton.3 6 On June 12, 1978

3
4 See Memorandum of Points and Authorities in Opposition

to Motion of Certain Defendants for Summary Judgment,
R 71 at 9-17.

3 See Order of July 27, 1978, JA 253-254.
36 See Federal Defendants' First Interrogatories to Plain-

tiff Black Panther Party, January 31, 1978, R 105; Federal
Defendants' First Interrogatories to Plaintiff Huey P. New-
ton, April 18, 1978, R 139. Appellees. also requested docu-
ments from the Party and Newton. See Response of Plaintiff
Black Panther Party to Federal Defendants' First Request
for Production of Documents, July 24, 1978, reprinted at
JA 215; Response of Plaintiff Huey P. Newton to Federal
Defendants' First Request for Production of Documents,
July 24, 1978, reprinted at JA 215; Response of Plaintiff
Huey P. Newton to Federal Defendants' First Request for
Production of Documents, July 24, 1977, reprinted at JA 251.
In addition, interrogatories were served on the other plain-
tiffs. See Federal Defendants' Interrogatories to Plaintiffs
Schneider, Neil, Gladwin, Freed, Huggins, and George, June
12, 1978, R 146. Neither the document requests nor the in-
terrogatories served on the other plaintiffs are at issue here.
Defendant-appellee George Moore, former Chief of the Racial
Intelligence Division of the FBI, served separate sets of inter-
rogatories on the Party and Newton. See Defendant George
Moore's Interrogatories to Plaintiffs, August 29, 1977, R 69.
Moore also made other discovery requests. See generally
Docket of Proceedings, JA 1-15. None of Moore's requests
is at issue here.

appellees moved to dismiss the Party and Newton under
Rule 37(d), Federal Rules of Civil Procedure, because
their responses to the interrogatories were late. Appel-
lants responded by stating that answers would be filed
by July 24. Answers were actually provided on July 27,
1978.87 The Party's answers, which were prepared by
one of its officers, Joan Kelley, were more than 100 pages
in length.3 8 It refused to answer several interrogatories
that would have required it to reveal the names of Party
members whose identities were not known to the public,
claiming that the information was privileged under the
First Amendment. 39 It also objected to a number of
interrogatories on the ground that they were unduly bur-
densome.40 When the information requested in an inter-
rogatory could be obtained from the Party's newspaper,
The Black Panther, :the responses simply referred appel-
lees to that publication.4  Newton's answers were 22
pages in length.42 He asserted the Fifth Amendment
privilege against self-incrimination with respect to 32
of:the interrogatories, claiming that they would have

".. 8,-;See appellees' brief at 6; Docket of Proceedings, JA 13.
, .14'.. Rule 37 (d) provides that if a party fails to serve answers
: to interrogatories, the court "may make such orders in re-

ilure as. are just," including orders that dismiss
any part thereof.

tiff Black Panther Party's Responses to Inter-
the Federal Defendants (Party's Original Re-
rinted at JA 82-211.
tiff Black Panther Party's Objections to the In-
of the Federal Defendants, reprinted at- JA

id. at JA 99, 108 (responses to Interrogatories
ee also id. at JA 83.
id. at JA 110 (responses to Interrogatories 37,
id. at JA 82-83.
tiff Hluey P. Newton's Answers to First Inter-
Federal Defendants, reprinted at JA 218-240.

IOa
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required him to disclose information concerning events
that were the subject of pending criminal prosecutions
or criminal and civil investigations.4 3

On September 21, 1978 appellants filed a motion under
Rule 37(a) of the Federal Rules of Civil Procedure to
compel production of documents by appellees. Appellants
began by noting that the materials they had received
were highly disorganized. They stated that the docu-
ments were provided in random order in unlabeled boxes,
that the CIA did not even keep pages of single docu-
ments together, and that only the IRS provided an
index. Appellants went on to claim that appellees had
failed to produce a number of requested documents with-
out stating any objections to production. They suggested
that appellees were deliberately concealing the existence
of relevant material. Appellants also argued that even
where appellees had stated objections to production of
certain documents, their objections were improper.44

The next day appellees renewed their earlier motion
under Rule 37(d) to impose the sanction of dismissal.
They asserted that neither the Party nor Newton could
refuse to answer interrogatories on the ground of con-
stitutional privilege. They objected to the Party's claim
that several of the interrogatories were overly burden-
some. They also suggested that Joan Kelley, who pre-
pared the Party's responses, was not a proper representa-
tive since she had only been a Party officer since 1971

4
1 See Objections of Plaintiff Huey P. Newton to First In-

terrogatories of Federal Defendants, reprinted at JA 240-251.

44 See Motion for Order Under Rule 37 Compelling Discov-
ery by Federal Defendants, reprinted at JA 255; Memoran-
dulm of Points and Authorities in Support of Plaintiffs' Mo-
tion to Compel Discovery by Federal Defendants, reprinted
at JA 256-313. Rule 37(a) provides that if "a party fails
to answer an interrogatory submitted under Rule 33," the
proponent of the question may "move for an order compelling
an answer." Rule 37(a), FED. R. CIV. P.

and thus did not have firsthand knowledge of many of
the events referred to in the complaint. Finally, they
contended that many of the Party's responses were in-
complete, evasive, or inconsistent.4 5 Appellants objected
to the' filing of this motion as a motion for sanctions,
contending that it should have been filed as a motion
to compel. 46

In November 1978 the District Court stated that it
would consider appellees' motion to dismiss first, because
that motion was "potentially dispositive" of the case.
Consideration of appellants' motion to compel discovery
was indefinitely postponed.4 7 Shortly thereafter the court
heard argument on the question whether appellees were
entitled to file a motion'for sanctions, or whether they
were first required to file a motion to compel discovery.
It agreed with. appellants, and ruled that the motion
to dismiss should have been filed as a motion to compel
discovery under Rule 37(a) .48 Appellees complied with

45See Supplemental Memorandum of Points and Authori-
ties in Support of the Motion of Defendants for Sanctions for
Failure to Provide Discovery, reprinted at JA 518-562.

-46See appellants' brief at 11; see also note 48 infra.

anscript of Proceedings, Hearing of November 22,
nted at JA 626-627.

anscript of Proceedings, Hearing of December 14,
nted at JA 629, 659. Appellants argued that sanc-
be imposed under Rule 37 (d) only when there has
plete failure to answer. Here, however, answers
ed. Thus appellees were first required to move for
ompelling discovery under Rule 37(a). If appel-
d to obey this order, then sanctions could be sought
37(b), which provides that if a party refuses to

der made under Rule 37(a), the court may "make
3 in regard to the [refusal] as are just * * " See
642-652. The- District Court apparently accepted
Lent. It continued to give priority to appellees'
wever. See generally Part III-C infra (describing
forth in Rule 37).

18a
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this ruling in late December 1978. In their new motion
to compel they raised the same objections that they had
raised in their earlier motion to dismiss. 49

The Party responded to appellees' motion to compel
with two lengthy memoranda, large portions of which
endeavored to explain the apparent inconsistencies in
the Party's original responses.5 0 The Party also volun-
tarily supplemented many of* the responses to which
appellees objected.5 ' Joan Kelley provided an affidavit in
which she detailed the extent of her search and her
qualifications to act as the Party's representative.' 2 Huey
Newton filed a 35-page memorandum and an affidavit
describing his own efforts to respond. Like the Party, he
also voluntarily supplemented several of his responses.5 3

49See Defendants' Motion to Compel Discovery, R 202;
Statement of Defendants Bell et al: Interrogatories Sought
to be Compelled, reprinted at JA 775-829.

50 See Plaintiff Black Panther Party Memorandum of Points
and Authorities in Response to Motion to Compel Discovery,
reprinted in part at JA 692-727; Statement of Plaintiff
Black Panther Party and Huey P. Newton Why Defendants'
Motion to Compel Should be Denied, reprinted at JA 830-850.

-5 See Plaintiff Black Panther Party's Supplemental Re-
sponses to lnterrogatories of the Federal Defendants, re
printed at JA 736-734 [sie].

.52See Affidavit of Joan Kelley, repinted at JA 728-732
In her affidavit Kelley described the work she had performe
for the Party since she became a member in 1969. She stated
that the Party considered her to be the person best qualified
to respond to the interrogatories. Kelley also testified that
in preparing the responses she searched files, talked to ap
proximately 80% of the Party's past and present members
examined back issues of The Black Panther, and met with
members of the Party's governing body, the Central Com-
mittee.

s See appellants' brief at 12; Affidavit of Huey P. Newton,
reprinted at JA 733-735; Plaintiff Huey P. Newton's Supple-
mental Responses to First Interrogatories of the Federal De-
fendants, February 2, 1979, reprinted at JA 768-774.

On August 6, 1979 the District Court issued an order
and an accompanying memorandum in which it granted
appellees' motion to compel further responses by the
Party and Newton.5? It ruled that the Party must answer
the interrogatories with respect to which it had claimed
a First Amendment privilege, reasoning that "[p]laintiff
cannot assert this privilege and at the same time pro-
rceed with this lawsuit, withholding information vital
to the defense of the parties sued." 65 The court also
held that the Party must supplement responses to 44
interrogatories that appellees had alleged to be incon-
sistent or evasive.5 6 The District Court further ruled
that each of the Party's officers should provide supple-
mental responses to 107 interrogatories. It conceded that
Joan Kelley, the Party, and its attorneys had made "a
good faith effort to provide full and complete answers,"
but reasoned that such an order was nonetheless appro-
priate because of "1) the scarcity of records, 2) the time
lapse between the alleged occurrences and the present
and 3) the scattering and possible unavailability of many

.witnesses." 5 Finally, the court ruled that where the
Party did not provide specific information, but simply
referred to The Black Panther, it should provide supple-

:U mpntl r,somsas. baRM -linnn a fi-ill nnrlrn+n T,A
I C;PVa L4j4JD ±L ai J.LLL I.iIU a I.ucpiteuc review
publication.5 8

!or Newton, the court held that he must answer
interrogatories with respect to which he had

I a Fifth Amendment privilege. The court stated:

Opinion and Order of August 6, 1979, reprinted at

at JA 853.

at JA 852-853.
at JA 854.
atJA 865.

14a
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[D]efendants contend that the withheld information
is vital to their defense, many times to the point of
telling them what exactly they are accused of doing.
Therefore, if plaintiff Newton is to proceed with this
lawsuit * * * he must answer * * *. This Court is
not compelling plaintiff Newton to waive any privi-
leges he may have, but is merely leaving the choice
to Mr. Newton, as a plaintiff, whether he wishes to
continue to press claims relating to these interroga-
tories.

Joint Appendix (JA) 856. The court also ordered
Newton to supplement his answers to five other in-
terrogatories.5 9

The Party responded to the court's August 6, 1979
order by filing over 200 pages of supplemental answers.6 0

In these new responses it provided additional informa-
tion based on a complete search of back issues of its
newspaper.6 ' Some of the new responses helped clarify

'59 In fact, the District Court did not distinguish between
the two sets of interrogatories. Instead, it simply ordered
Newton to respond to a list of 37 interrogatories, id. at JA
856-857. See note 66 infra.

°°See Plaintiff Black Panther Partv's. Further Surnnl.
mental Response to 107 Interrogatories as Ordered by Th
Court on August 6, 1979, reprinted at JA 874-911; Plainti
Black Panther Party's Further Supplemental Responses Base
Upon a Search of "The Black Panther" Newspaper Fro:
1967 Through 1970 as Ordered by This Court on August
1979, reprinted at JA 928-990; Plaintiff Black Panther Pa:
ty's Further Supplemental Responses Based Upon a Searc
of "The Black Panther" Newspaper From 1971 Throug
1974 as Ordered by This Court on August 6, 1979, reprinte
at JA 995-1071; Plaintiff Black Panther Party's Furthe
Supplemental Responses Based Upon a Search of "The Blac
Panther" Newspaper From 1975 Through 1979 as Ordere
by This Court on August 6, 1979, reprinted at JA 1072-113(

61 See JA 928-990, 995-1071, 1072-1130.

the alleged inconsistencies.6 2  The Party continued to
claim a First Amendment privilege with respect to por-
tions of three interrogatories, however.6 3 In addition, it
refused to obey that portion of the order requiring each
of the Party's officers to respond to 107 interrogatories.
The Party insisted that under Rule 33 of the Federal
Rules of Civil Procedure it was entitled to appoint its
own representative, and that the court did not have the
power to order all Party officers to respond.6 4 The Party
did supplement its answers to the 107 interrogatories,
however. The supplemental responses were prepared by
a new representative, JoNina Abron, who, in conjunc-
tion with Joan Kelley, reviewed the interrogatories to
determine whether additional information might be avail-
able. Past and present members were contacted. Abron
also called a meeting of the Party's Central Committee,
which is its governing body; at this meeting each of the
107 interrogatories was again reviewed.65

Huey Newton complied with that portion of the Au-
gust 6 order which required him to supplement his re-

.r . - .:

, -'See id.; see also Plaintiff Black Panther Party's Memo-
randum of Points and Authorities in Support of Responses

:, to 107 Interrogatories as Ordered by This Court on August 6,
'Q7 -nrinted af JA £a6-%

861-864.
1-870. Rule 33 states that "any party may serve
er party written interrogatories to, be answered
served or, if the party is a, public or private cor-
a. partnership or association or governmental
ny officer or agent, who shall furnish such in-
is available to the party * * *."
avit of JoNina Abron, reprinted at JA 871.
that she was appointed representative because
asing responsibilities. which have been assumed
n Kelley, in conjunction with her employ-
Id. Abron also stated that she had been a Party
1972 and a Central Committee member since

had assisted Kelley in preparing the original

17a
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sponses to five interrogatories. He maintained his claim
of Fifth Amendment privilege with respect to 30 inter-
rogatories, however.6"

Several weeks after the supplemental responses were
filed appellees moved to dismiss the Party and Newton
under Rule 37(b). Appellees also sought their costs and
attorney fees under Rule 37(b) .

7 In an. order dated
January 25, 1980 the District Court granted these mo-
tions.68 The court found that the Party had failed to

66See Plaintiff Huey P. Newton's Further Supplemental
Responses to Interrogatories as Ordered by This Court on
August 6, 1979, reprinted at JA 991-993. Newton supple-
mented his responses to the five interrogatories that did not
involve a claim of Fifth Amendment privilege. He also, an-
swered two interrogatories with respect to which he had
claimed the privilege because charges had recently been dis-
missed. Newton stated that as soon as the remaining investi-
gations and prosecutions were resolved he would respond in
full to the remaining 30 interrogatories. See id.

6 7 See Renewed Motion of Defendants Civiletti, et al., for
the Sanction of Dismissal of Plaintiffs Black Panther Party's
and Newton's Claims and For Costs (Oct. 30, 1979), reprinted
at JA 923; Memorandum of Points and Authorities in Sup-
port of Renewed Motion [of] Defendants Civiletti, et al., for
the Sanction of Dismissal of Plaintiffs Black Panther Party's
and Newton's Claims and For Costs, R 224. See also State-
ment of Plaintiffs Black Panther Party and Huey P. Newton
Why Motion of Defendants Civiletti, et al., For the Sanction
of Dismissal Should Be Denied, R 230.

Rule 37(b), FED. R. Civ. P., provides that when a party
fails to obey an order to provide discovery, the court may
enter an order "dismissing the action," and may require the
party failing to obey the order "to pay the reasonable ex-
penses, including attorney's fees, caused by the failure, unless
the court finds that the failure was substantially justified or
that other circumstances make an award of expenses unjust."
See also text and notes at notes 77-81 infra (describing Rule- - -- -- . ,, -.- . - --- --

37 (b) in detail).
68 See Memorandum and Order of January 25, 1980, JA

1136-1137, 1138.

comply with its August 6 order. Although "plaintiffs
cannot choose to be litigants and at the same time ex-
empt themselves from the rule of law that binds all
federal litigants," 69 the Party had continued to assert
a First Amendment privilege. Moreover, the Party's
attempt to clarify the 44 inconsistent and evasive inter-
rogatories was inadequate.

In some instances not only do [the supplemental
answers] fail to clarify previous answers, they
create further confusion. In other instances they
either completely ignore the inconsistencies the Party
was directed to address or they introduce new in-
formation inconsistent with that already given in
this case and with information given under oath
by * * * Huey Newton. * * *

JA 1132. Finally, the court stated that the Party had
ignored that portion of the order which required its
officers to respond to a list of interrogatories.7 0

The court also found that Newton had failed to comply
with the August 6 order by continuing to claim a Fifth
Amendment privilege.7  The court then stated that im
position of the sanction of dismissal was appropriate
because the Party and Newton had displayed "conscious
disregard" for its order.72 It also stated that the Party
and Newton should pay the reasonable expenses incurred
by appellees in bringing their motion to dismiss. Under
Rule 37(b) the party failing to obey a discovery order
must pay expenses unless the court finds that the failure

* to obey was "substantially justified or that other cir-
cumstances make an award of expenses unjust." 73

, Id. at JA 1134.
:- Id. at JA 1133.

-7 -. Ti A Y ' LI

la. a-t JA 1135.

Id. at JA 1136.

Id. at'JA 1137.
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Although appellees' motion to dismiss referred only to
Newton and the Party, the court's January 25 order
and the supporting memorandum referred simply to
"plaintiffs." 74 Appellants therefore filed a motion for
clarification, in which they asked whether the order was
intended to dismiss the entire case against all plaintiffs,
including those individuals not covered by appellees' mo-
tion, or whether the order was restricted to Newton and
the Party.7? On February 13, 1980 the District Court
resolved this ambiguity by entering an amended order
in which it stated that all named plaintiffs were dis-
missed.?6

II. STANDARDS GOVERNING IMPOSITION OF'
THE SANCTION OF DISMISSAL

We will begin by describing, in general terms, the
legal standards that govern imposition of the sanction
of dismissal under Rule 37(b) of the Federal Rules of
Civil Procedure. The rule provides that if a party fails
to obey an order to provide discovery under Rule 37(a),
the court "may make such orders in regard to the failure
as are just * * ." A number of possible sanctions are
set forth, including orders that certain facts be taken
as established or evidence excluded 7; orders that claims
or defenses be unopposed or pleadings struck 78; orders
that reasonable expenses caused by the recalcitrant party
be paid 79; and orders that the party be held in con-

74 See id. at JA 1136-1187, 1138.
75 See Motion of Plaintiffs to Amend Judgment Pursuant toRule 5 9 (e) or, Alternatively, to Direct Entry of Final Judg-

ment Pursuant to Rule 54(b), reprinted at JA 1139.
76 See Amended Order and Final Judgment, reprinted at

JA 1144.
77 FED. R. Civ. P. 37(b) (2) (A) & (B).
78 FED. R. Civ. P. 37 (b) (2) (B) & (C).
79 FED. R. CIV. P. 37 (b) (2) (unlettered paragraph).

tempt."0 The most extreme sanction listed in Rule 37 (b)
is dismissal.8?

In Internat'l Un{ion, UAW v. National Right to Work
Legal Defense & Education Foundation, Inc. (National
Right to Work), 590 F.2d 1139, 1152 (D.C. Cir. 1979),
we stated: "The validity of the sanctions imposed under
[Rule 37 (b) ] depends, in the first instance, on the valid-
ity of the discovery orders on which they were based."
See also Smith v. Schlesinger, 513 F.2d 462, 467 (D.C.
Cir. 1975).82 That is, sanctions can be imposed for fail-
ure to obey an order compelling discovery under Rule
37(a) only if that order was justified. Thus, in this
case, the validity of the District Court's order imposing
the sanction of dismissal depends on the validity of the
August 6 order compelling further responses.

Even when the underlying discovery order is valid,
the District Courts should exercise their discretion to
impose the extreme sanction of dismissal in rare cir-
cumstances. Ordinarily that sanction is appropriate only
when a party has displayed callous disregard for its
discovery obligations, or when it has exhibited extreme
bad faith. See, e.g., National Hockey League v. Metro-

SO FED. R. Civ. P. 37 (b) (2) (D).
8I FED. R. CIV. P. 37 (b) (2) (C).
z National Right to Work involved a motion under sub-

division (2) (A) of Rule 37(b), which authorizes the court
to enter orders stating that certain facts will be taken as
established. See Internat'l Union, UAW v. National Right
to Work Legal Defense & Education Foundation, Inc. (Na-
tional Right to Work), 590 F.2d 1139, 1152 (D.C. Cir. 1979).
However, the logic of that decision clearly applies to motions
under subdivision (2) (D), which authorizes the court to
dismiss. See Smith v. Schlesinger, 513 F.2d 462, 467 (D.C.
Cir. 1975); 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE
AND PROCEDURE § 2289 (1970).
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politan.Hockey Club, 427 U.S. 639 (1976).83 The extent
to which the other party's preparation for trial has been
prejudiced is a relevant consideration. If less drastic
sanctions will be equally effective, they should be em-
ployed; dismissal should be used as a last resort. See
Marshall v. Segona, 621 F.2d 763, 768 (5th Cir. 1980).
It is instructive to consider the facts of Morton v.
Harris, 628 F.2d 438 (5th Cir. 1980), a case cited by
defendants, in which a District Court decision imposing
the sanction of dismissal was approved. Morton refused
to provide his income tax returns even after the court
ordered him to do so. He implied first that he had the
documents, then asserted that he had lost them, and
finally produced copies of a few of the documents that
had been in his possession throughout. The District
Court displayed a remarkable degree of patience; before
the final dismissal, it dismissed Morton once without
prejudice, and then reinstated him so that he would have
another opportunity to pursue his claims."

83See also Marshall v. Segona, 621 F.2d 763, 768-769 (5th
Cir. 1980); LaClede Gas Co. v. G. W. Warnecke Corp., 604
F.2d 561 (8th Cir. 1977); Wilson v. Volkswagen of America,
Inc., 561 F.2d 494 (4th Cir.), cert. denied, 434 U.S. 1020
(1977); Kropp v. Ziebarth, 557 F.2d 142, 146-147 (8th Cir.
1977); Bon Air Hotel, Inc. v. Time, Inc., 376 F.2d 118, 121
(5th Cir. 1967), cert. denied, 393 U.S. 859 (1968); Gill v.
Stolow, 240 F.2d 660, 60 (2d Cir. 1957); Szilvassy v. United
States, 82 F.R.D. 752, 755 (S.D. N.Y. 1979).

s See also National Hockey League v. Metropolitan HIockey
Club, 427 U.S. 639 (1976) (dismissal appropriate where
plaintiffs failed to answer interrogatories on time despite
numerous extensions, and where answers finally provided
were grossly. inadequate); Margoles v. Johns, 587 F.2d 885
(7th Cir. 1978) (dismissal affirmed where plaintiff failed to
comply with District Court order requiring production of rel-
evant documents despite substantial time lapse); Jones v.
Louisiana State Bar Ass'n, '602 F.2d 94 (5th Cir. 1979)
(dismissal affirmed in view of pIaintiff's deliberately obstruc-
tive conduct in refusing tD comply with valid discovery
orders).

The Supreme Court has indicated that the extreme
sanction of dismissal may be used not just to penalize
litigants who have acted in bad faith, but also to deter
parties to other lawsuits from disregarding their dis-
covery obligations. See National Hockey League v. Metro-
politan Hockey Club, supra, 427 U.S. at 643.85 In the
absence of a valid underlying discovery order, however,
or where the litigant on whom the sanction will be im-
posed has not displayed unusual intransigence, dismissal
is not proper. The deterrence goal, by itself, will not
support such a harsh result.8 6

III. DISMISSAL OF THE BLACK PANTHER PARTY

Having outlined the standards governing imposition
of the sanction of dismissal, we can proceed to consider
the reasons supplied by the District Court for its actions
in this case. As we have already explained, the District
Court based its decision to dismiss the Party on three
grounds: (1) the Party's failure to obey that portion
of the August 6 order which required all officers to
respond individually to a list of 107 interrogatories
served on the Party; (2) the Party's failure to clarify
answers the court believed to be inconsistent or evasive;
and (3) the Party's failure to obey that portion of the
August 6 order which required it to disclose the identities

85 See also Dellums v. Powell, 566 F.2d 231, 235-236 (D.C.
Gir. 1977); Cine Forty-Second Street Theatre Corp. v. Allied
Artists Pictures Corp., 602 F.2d 1062, 1066-1067 (2d Cir.
1979); see generally Note, The Emerging Deterrence Orienta-
tion in the Imposition of Discovery Sanctions, 91 HARV. L.
REV. 1033 (1978).

86 See National Hockey League v. Metropolitan Hockey
Club, supra note 84, 427 U.S. at 235; Cine Forty-Second Street
Theatre Corp. v. Allied Artists Pictures Corp., supra note 85,
602 F.2d at 1066-1069; see also Note, supra note 85, 91 HARtV.
L. R:EV. at 1043-1055 (noting possible constitutional
problems).
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of Party members whose names were not known to the
public.

As we explain below, we conclude that the three
reasons supplied by the District Court do not support
the decision to dismiss the Party.87 (1) That portion of
the August 6 order which required each of the Party's
officers to respond to 107 interrogatories was not valid.
Thus under National Right to Work, supra, the Party's
failure to obey this requirement does not justify imposi-
tion of sanctions. (2) That portion of the August 6
order which required the Party to explain allegedly in-
consistent or evasive answers probably was valid. We
find, however, that the Party's supplemental responses
adequately explained -any apparent inconsistencies or
evasiveness. The District Court's decision to impose the
sanction of dismissal cannot be justified on this ground.
(3) We cannot determine on the basis of the record as
it now stands whether that portion of the August 6 order
which required the Party to divulge the identities of
members not known to the public was valid. If it was
not, then the Party's failure to comply could not justify
imposition of sanctions.

We set forth the legal principles that the District
Court should have applied in determining whether the
claim of privilege was proper, and remand so that it may
reconsider this question. On remand, if the District
Court concludes that the claim of privilege should have
been upheld, then the Party should be reinstated and
given another opportunity to pursue its claims. If the
court concludes that the claim of privilege was properly
denied, it may enter a new order compelling the Party

87 Courts ordinarily determine whether the sanction of dis-
missal should be imposed by examining the entire record.
See, e.g.; National Hockey League v. Metropolitan Hockey
Club, supra note 85, 427 U.S. at 642. We follow this proce.
dure here.
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to respond. If the Party then refuses to comply, the
court may consider imposing sanctions.

A. Requiring Each Party Officer to Respond to
Interrogatories

In its August 6 order the District Court stated that
each Party officer should respond under oath to a list of
107 interrogatories originally served on the Party. In
our view, the District Court erred when it ruled that
each of the officers must respond. It lacked the power to
make such an order under the Federal Rules of Civil
Procedure.

Under Rule 33(a) of the Federal Rules of Civil Proce-
dure, an organization is entitled to designate the officer
or agent who will prepare responses to interrogatories.8 8

The organization has broad discretion in making this
choice. See 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE
AND PROCEDURE § 2171 at 530, § 2172 at 539 (1970);
Holland v. Minneapolis-Honeywell Regulator Co., 28
F.R.D. 595 (D. D.C. 1961) (party serving interrogatories
may not select officer or agent of adverse party).89 When
the responses prepared by the designee are inadequate,
or when the designee improperly objects to the inter-
rogatories, the District Court may grant a motion to
compel further responses under Rule 37(a). ° If this
order is not obeyed, the court may grant a motion for
sanctions under Rule 37(b), which, as we have seen,
empowers it to "make such orders in regard to the fail-
ure as are just * * * 91 In situations where the organi-

8 8 See note 64 supra (quoting Rule 33(a)).
89See also Straley v. Idaho Nuclear Corp., 500 P.2d 218,

224 (Idaho 1972) (corporation has right to select which of
its officers or agents shall answer interrogatories).

See note 44 supra (quoting text of FED. R. Civ. P. 37 (a)).
' See text and notes at notes 77-81 supra (describing FED.

R. GIV. P. 87 (b)).
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zation completely fails to respond to interrogatories, a
motion to compel discovery under Rule 37(a) is not
necessary. Instead, the party that served the interroga-
tories may immediately move for sanctions under Rule
37(d). This rule also gives the court discretion to
"make such orders in regard to the failure as are
just * *." 92

The District Court's August 6 order requiring each
of the Party's officers to respond was not consistent with
the scheme set forth in the Rules. The original responses
to the 107 interrogatories were prepared by Joan
Kelley.9 3 In many of her answers 'she stated that only
limited information could be provided because records
were not available.9 4 In other answers Kelley referred to
the Senate Report describing the FBI's counterintelligence
activities.9 5 And in several others, where the government

92 See note 37 supra (quoting 'text of FED. R. CIV. P. 37 (d)).

93For a list of the 107 interr6gatories, see JA 854.

94 For example, in one inteTrrogatory a,ppellees asked foir
all documents describing the functions of the Party's Central
Committee. Kelley responded that there were no such docu-
ments. See Plaintiff Black Panther Party's Responses to
Interrogatories of the Federally Represented Defendants, JA
98 (response to Interrogatory 23). In another appellees asked
for a list of all offices of the Party newspaper that were
alleged to have been vandalized, Kelley responded that, be-
cause files on such actions were not kept, only a partdial list
could be provided. See id. at JA 198.

In her affidavit Kelley denied that the Party had inten-
tionally destroyed any records. She conceded that some docu-
ments had been "inadvertently thrown away over time." Af-
fidavit of Joan Kelley, JA 731.'

95 For example, when asked to. describe the
tions that the government had instigated
several Party members, she simply referred
of the Senate Report, supra note 19. See
Panther Party's Responses to Interrogatories
Represented Defendants, JA 163-164.

basis for allega-
the murder of

to several pages
Plaintiff Black

of the Federally

had asked questions designed to obtain admissions from,
the Party that it had engaged in unlawful activities,
she simply stated that it possessed no information.9 6 The
District Court was apparently concerned that this lack
of information would hinder preparation of the defend-.
ants' case; it stated that an order requiring all officers
to respond was appropriate because records were unavail-
able and witnesses were scattered, and because many of
the events complained of had occurred several years.in
the past.9 '

Nothing in the Rules, however, gave the District Court
discretion to order all officers to respond simply because
it believed that the original responses prepared by the
Party's designee did not contain sufficient information.
Rule 37(a) states that when a designee's original re-
sponses are inadequate, the court may enter an order
requiring supplemental responses. It does not give. the
court power to override an organization's choice of repre-
sentative under Rule 33(a).98 It may be, true that Kel-

For example, when asked to describe Party participation
in the torture or torture-murder of Party members, Kelley
stated that the Party had no information concerning any
such events. See id. at JA 171 (responses to Interrogatories
154 and 155).

97 See Opinion and Order of August 6, 1979, JA 854. Else-
where in its. August 6, 1979 opinion the District Court noted:

The posture of this case at this point in discovery is
unusual in several respects. First, plaintiffs have either
lost or destroyed virtually all of the relevant documents.
Secondly, plaintiffs waited several years after the alleged
actions compfained of began taking place to file this law-
suit. Third, plaintiffs are asking for injunctive relief
from officials presently in office, but are requesting dam-
ages from past officials.

JA 851.
98s Even if Rule 37 (a) can be interpreted as giving the court

authority, not only to order new responses, but also to over-
ride the Party's choice of representative, such action was
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ley's original search for information could have been
more vigorous; the fact that JoNina Abron was able to
uncover additional fnformation when she prepared the
supplemental responses to the 107 interrogatories sup-
ports this conclusion. Uinder the circumstances, however,
the District Court should have simply entered an order
requiring the Party and its representative to conduct a
more complete search for information. Then, if it con-
cluded that the representative's response to this order
was inadequate, it might have had power under Rule
37(b) to require all Party officers to respond to the 107
interrogatories; that rule, unlike Rule 37(a), does give
the courts broad discretion to fashion appropriate or-
ders.99

inappropriate here. At the very least, Rule 33 (a) establishes
a strong presumption in favor of the organization's desig-
nated agent. In the absence of evidence suggesting that the
agent has acted in bad faith, or some other unusual circum-
stance, this presumption should prevail. Here the District
Court expressly found that the Party had "made a good faith
effort to provide full gnd complete answers. to the interroga-
tories in question.". JA 854. It did note that the case was
unusual because of "the scarcity of records," "the time lapse
between the alleged occurrences and the present," "unavail-
ability of many witnesses," id., and the fact that appellants
were.seeking damages from past officials. JA 851, see note 97
supra. But none of these circumstances can be attributed to
misbehavior on the part of appellants. There is no suggestion,
for example, that the Party intentionally delayed filing, suit;
in its complaint the Party states that it learned of many of
the events complained of only after the Senate Report was
published in 1976. Nor is there any evidence suggesting that
the Party intentionally destroyed records. See note 94 supra.
And although these "unusual" circumstances may demon-
strate a need for information, they do not support a decision
to override the Party's choice of representative. We note
that appellees will have an opportunity to depose other Party
officers at a later stage of discovery.

99 Appellants suggest that, even under Rule 37(b), the
District Court could not require Party officers to respond

Appellees suggest that the District Court's order was
authorized by Rule 37 (d), which, as we stated above,
confers power to. make such orders as are just when a
party completely fails to respond to interrogatories. They
argue, in effect, that Kelley's original answers to the
107 interrogatories were so inadequate as to constitute
a total failure to respond. But Rule 37(d) has not been
interpreted to apply when a party has actually served
answers, unless the. responses provided are so incomplete
as to be grossly inadequate, or unless there is evidence
of evasiveness. See 8 C. WRIGHT & A. MILLER, supra,
§ 2291.100 We do not feel that the. original responses
could be characterized as grossly inadequate. After all,
they totalled more than 100 pages. Indeed, the District
Court expressly found that the Party had conducted a
"good faith search" for information. 1 0'

to interrogatories. They argue that under Rule 33 (a) inter-
rogatories may not be served on persons who are not named
parties. They then point out that the Party officers are not
named parties to this action. But Rule 33(a) refers only
to the initial service of interrogatories. In our view, the
court's authority under Rule 37 (b) "to make such orders as
are just" would encompass, in some circumstances, the power
to require individuals other than an organization's original
representative to respond to interrogatories. We believq such
circumstances would be rare, however. Cf. note 98 supra.

100 See also Airtex Corp. v. Shelley Radiant Ceiling Co., 516

F.2d 145 (7th Cir. 1976); Alliance to End Repression v. Roqah-
ford, 75 F.R.D. 438 (N.D. Ill. 1976); Southard v. Pennsyl-
vania R. Co., 24 F.R.D. 456 (E.D. Pa. 1959).

iO' See Opinion and Order of August 6, 1979, JA 854. This
argument is also incbnsistent with the fact that appellees'
motion was a motion to compel under Rule 37(a), not a mo-
tion for immediate sanctions uiider Rule 37(d). And it fails
to recognize that at an earlier stage in the proceedings..the
District Court found that a motion for immediate sanctions
under Rule 37 (d) was inappropriate, and that appellees must
proceed under Rules 37 (a) and 37 (b). As .we explained

29a



30a

Because we do not believe the District Court properly
ordered the Party's officers to respond to the 107 inter-
rogatories, the Party's failure to obey this order cannot
support imposition of the sanction 'of dismissal. But even
if the underlying discovery order was valid, we would
not be able to find that the failure to obey supports
dismissal. The Party did not refuse to provide any more
information. Its new representative, JoNina Abron, sub-
mitted a comprehensive set of supplemental responses
totalling more than 50 pages. Moreover, appellants' re-
fusal to comply with the court's order was based on a
colo'rabIe legal claim. The Party's behavior could not be
said to constitute the sort of inexcusable intransigence that
would justify inmposing [sic] the extreme sanction of

dismissal. Cf. Morton v. Harris, supra.10 2 It is also
relevant to note that appellees are not prejudiced by the
Party's failure to comply with the terms of the August 6
order. See Marshall v. Segona, supra. Again, JoNina
Abron's supplemental responses are quite detailed. More-
over, appellees would have had an opportunity to depose
Party officers du'ring later stages of discovery. Indeed,
because the"Party refused to comply, a potentially con-
fusing situation was avoided. The purpose of serving
interrogatories on the Party was to obtain admissions.
But if each of the officers had responded, it would have
been, unclear whether they were speaking for themselves
or their organization.103

earlier, see text and notes at notes 47-48 supra, appellees
moved for dismissal shortly after the Party filed its original
responses to the interrogatories. The Party objected, arguing
that appellees must first file a motion to compel under Rule
37 (a). The District Court apparently agreed.

1o2 See generally Part II supra.

103 Moreover, to the extent the District Court was concerned
about possible inconsistencies in the responses, requiring each
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of the officers to respond would probably have magnified the
problem.

The dissenting opinion levels a broad attack against the
analysis employed in Part III-A, arguing that, although the
scheme set forth in the Rules governs the actions of the par-
ties, it does not circumscribe the power of the District Court.
According to the dissent, the District Court has inherent
authority to supervise the discovery process. This authority
would include the power to enter any orders it believes are
reasonable under the circumstances. Thus, in this case, be-
cause the order requiring each of the Party's officers to re-
spond to a list of interrogatories constituted reasonable in-
tervention, it should be affirmed. Dissenting opinion, Part I.
We disagree. In our view, the court does not have the power
to depart from the Rules and intervene in the discovery proc-
ess at will. Such power would be inconsistent with one of
the general policies underlying the Rules-that the coanduct of
discovery is to be left to the parties themselves, except when
they ask for the assistance of the court. Moreover, if the
court did possess such broad authority, the scheme set forth
in the Rules, which carefully delineates the actions available
to the parties and the court in specific instances during dis-
covery, would be rendered superfluous.

In fact, the Supreme Court has criticized reliance on "in-
herent power" as a basis for imposing sanctions during the
discovery process. In Societe Internationale v. Rogers,-357
U.S. 197, 207 (1958), the Court disapproved a lower court's
attempt to predicate dismissal of a complaint on its inherent
power.

In our opinion, whether a court has power to dismiss
a complaint because of noncompliance with a production
order depends exclusively upon Rule 37, which addresses
itself with particularity to the consequences of a failure
to make discovery by listing a variety of remedies which
a court may employ as well as by authorizing any order
which is "just." * * * Reliance upon * * * "inherent
power[]" can only obscure analysis of the problem be-
fore us. *.* *

See also Ltdependent Productions Corp. v. Loew's Incor-
porated, 283 F.2d 730 (2d Cir. 1960) (court erred in dis-
missing action with prejudice on basis of its inherent power;
complete adherence to the clearly delineated procedures of
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B. I.comsistent and Evasive Responses

Another reason supplied by the District Court to
justify dismissal is its finding that the Party failed
adequately to clarify 44 responses to interrogatories that
the court considered to be inconsistent or evasive. We
are unable to conclude that the portion of the August
6 order requiring clarification or additional information
was invalid.104 We find, however, that the District Court
erred when it ruled that the supplemental responses did
not provide sufficient clarification. In our view, the ex-
planation provided by the Party was adequate. Dis-
missal could not be justified on. the ground that the Party
failed to comply with this portion of the August 6 order.

As the Party points out in its brief, the interrogatories
to which further responses were directed on the ground
that the original answers were inconsistent or evasive
can actually be divided into five categories. 105 First, there
were interrogatories with respect to which the Party had

Rule 37 is required). Societe Internationale and Independent
Productions Corp. strongly support our conclusion that the
District Court's actions here were inappropriate.

1M With respect to some of the interrogatories, however, we
believe the order for clarification or supplementation was
unwarranted. For example, the District Court included in the
list of 44 interrogatories those questions with respect to
which the Party claimed a First Amendment privilege. See
text and notes at notes 106, 111 intfra. This portion of the
order has not been adequately justified. See Part III-D infra.
But we do not dispute the District Court's conclusion that,
because of apparent factual inconsistencies, clarification of
certain other interrogatories was required. See text at note
115 infra.

105 To a certain extent, these categories are overlapping.
Compare notes 106-110 infra. The District Court did not
rely on these categories.

claimed a First Amendment privilege? °6 Second, there.
were interrogatories that the Party objected to on
grounds of burdensomeness.?0 7 Third, there were inter-
rogatories to which the Party responded by referring
appellees to its newspaper."' 8 Fourth, there were inter-
rogatories which sought further information concerning
allegations in the Party's complaint, and to which the
Party responded that it would be relying on discovery
received from appellees.' 0 9 Finally, there were interroga-
tories the responses to which appellees disputed as a
matter of fact because they believed them to be incon-
sistent with other evidence." ° Thus the court's description
of each of the 44 responses as "inconsistent or evasive"
may be somewhat broad..

The Party's responses to the interrogatories that fall
within the first four categories clearly do not support
dismissal at this stage. As we have already seen, the
responses involving a claim of First Amendment privilege
were not only included in the list of 44 inconsistent and
evasive answers, but were also made the subject of a
separate portion of the August 6 order; we show infra
that it is unclear on the basis of the record as it now
stands whether the claim of privilege was properly
denied. Dismissal cannot be justified on the ground that

106 See Plaintiff Black Panther Party's Responses to Inter-
rogatories of the Federally Represented Defendants at JA
95-97, 108-109, 121 (responses to Interrogatories 21, 33, 61).

'oT See id. at JA 99, 108-109, 121, 201 (responses to Inter-
rogatories 25, 33, 61, 223).

108See id. at JA 116, 153, 155-159, 175-176 (responses to
Interrogatories 49, 114, 115, 120, 121, 123, 163, 164, 223, 224).

'O9 See id. at JA 111-112, 154-159, 164 (responses to Inter-
rogatories 40, 41, 114, 115, 119, 120, 121, 122, 123, 131, 132).
'l See id. at JA 91, 93-94, 98, 107, 108, i10, 120, 124, 129,
168-169, 183, 193 (responses to Interrogatories 16, 18, 22, 27,
32, 36, 58, 59, 72, 73, 75, 90, 91, 98, 144, 184, 203).
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the Party has refused to disclose its membership .listuntil after the District Court has reconsidered the privi-
lege question.u1 As for the interrogatories that the Partyobjected to on grounds of burdensomeness, we note that
supplemental responses were provided after the District
Court entered its August 6 order. Review of these new
responses convinces us that the Party has fulfilled its
obligations. 12 With respect to those interrogatories thatthe Party answered by referring to its newspaper, wepoint out that in its August 6 order the court explicitlyruled that the Party must prepare supplemental re-sponses after conducting a full search of the publication.The Party did conduct this search.13 In the opinion

accompanying its order dismissing appellants the court
noted that the Party. had supplemented its responses on
the basis of information drawn from The Black Pan.
ther."" As for the interrogatories which asked for fur-
ther information regarding the Party's claims, andwhich the Party responded to by stating that it hopedto rely on further discovery from appellees, we have

seen -no evidence suggesting that the Party made these

~l See Part III-D infra.
1.2See Plaintiff Black Panther Party's Supplemental Re-

sponses to Interrogatories of the Federally Represented De-fendants at JA 741,. 761 (responses to. Interrogatories 25,223); Plaintiff Black Panther Party's Further'Supp]ementalResponses to 107 Interrogokies as Ordered by This Courton August 6, 1979 at JA 879, 885, 906 (responses to. Inter-rogatories 25, 61, 223); Plaintiff Blacek Panther Party'sFurther Supplemental Responses Based Upon a Search of."The Black Panther" Newspaper From 1967 Through 1970as Ordered by This Court on August 6, 1979 at JA 934-936,953-956, 987 (responses to Interrogatories 33, 61, '223).
" 8 See id. at JA 928, 995, 1072.
14 LA 1134-1135. The court did not ekpressly state thatthe Party had complied with its August 6 order. Our ownreview, however, convinces us that the Party's search .wascomplete.

35a

claims as part of a conscious effort to conceal relevant
information. A decision to dismiss could not be justified
on this ground.

The category of interrogatories to which appellees
objected on the ground that the original responses were
inconsistent with other evidence requires only slightly
more attention. Having examined the Party's responses
to each of the interrogatories that fall within this cate-
gory, we cannot conclude that the portion of the District
Court's August 6 order requiring clarification constituted
an abuse of discretion; although many of the contradic-
tions pointed to by appellees involve relatively insignifi-
cant issues, we believe that such an order was warranted.
We do conclude, however, that the Party adequately ex-
plained the apparent inconsistencies in its supplemental
responses and in the memoranda supporting its opposi-
tion to appellees' motions. u"' The District Court's finding

11 The Party's allegedly inconsistent responses, as well
as its explanations, are contained in the Joint Appendix:
for Interrogatory 16, regarding Party rules, see JA 91, 542,
694-695, 738, 835; for Interrogatory 18, regarding the num-
ber and responsibilities of Party officers, see JA 93, 544, 695-696, 740, 835-836; for Interrogatory 22, also regarding thenumber and responsibilities of Party officers, see JA 97-98,
544, 697-699, 836; for Interrogatory 27, regarding the cor-
porate status of Party affiliates, see JA 107, 690-700; for
Interrogatory 32, regarding staff positions in Party afiliates,
see JA 108, 700, 837; for Interrogatory 36, regarding the
duties of regional Party chapters, see JA 110, 544-545, 701-
702, 741-748, 837; for Interrogatories 58-59, regarding spon-
sorship of the Conference on the Black Panther Party's Right
to Exist, see JA 119-120, 547, 703-705, 750-751, 838-839; forInterrogatories 72-73, regarding the Party's receipt of stolen
goods, see JA 124, 547, 705-706, 839; for Interrogatory 75,
regarding the Party's rules on carrying firearms, see JA 124,
547-548, 706, 751, 840; for Interrogatories 89-92, regarding'
the Party's advocacy of murder of government officials, seeJA 128-130, 549, 556-562, 709-710, 840, 888; for Interroga-
tory 98, regarding the nexus between the Party and Strong-
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to the contrary is clearly erroneous. Appellees may con-
tinue to dispute the accuracy of the Party's responses.
But dissatisfaction with an opposing party's responses to
discovery requests is not unusual in complex cases. These
disputes may be resolved at trial. Certainly, the Party
has not displayed the sort of conscious disregard for
its discovery obligations that would justify imposition
of the sanction of dismissal.

We will not discuss each of the disputed answers here.
Instead, we will simply describe several responses that
seemed to present particularly troublesome contradic-
tions. One example concerns allegedly inconsistent state-
ments made regarding the size and composition of the
Party's governing body, the Central Committee. In one
of its original responses to appellees' interrogatories the
Party stated that "the Party is and always has been
governed by a fifteen-member body known as the Central
Committee." '1 The Party also listed the names of 22
past and present Committee members whose identities

hold Consolidated Products, Inc., see JA. 131-136, 549, 710-711,
846; for Interrogatory 144, regarding the Party's participa-
tion in the torture-murder of a Party member, see JA 169,
550-551, 717-718, 756-757, 841; for Interrogato.ry 184, regard-
ing an inflammatory comic book allegedly distributed by the
Party, see JA 183, 551-552, 720-721, 758, 842; for Inter-
rogatory 203, regarding diversion of funds donated to. the
Party, see JA 193, 723, 841. See also Statement of Plaintiffs
Black Panther Party and Huey P. Newton Why Motion of
Defendants Civiletti, et al., For the Sanction of Dismissal
Should Be Denied, R 230 at 10-13. We note that in their
Renewed Motion for Sanctions appellees continued to con-
test only nine of these interrogatories: Interrogatories 16,
18, 58, 59, 72, 73, 75, 98, 144.: See appellants' brief at 40.
They were apparently satisfied with the Party's explanation
of its other responses.

16 Plaintiff Black Panther Party's Responses to Interroga-
tories of the Federally Represented Defendants at JA 93
(response to Interrogatory 18).

were known to the public. t 7 The government challenged
the accuracy of these statements. It pointed to responses
to interrogatories made by Huey Newton in which
Newton confirmed that the Central Committee was a 15-
member body but named only eight past and present
members whose identities were publicly known." 8 It also
noted that in an unrelated criminal trial Newton testified
that when he left the United States in 1974 the Central
Committee consisted of himself and Elaine Brown, and
that when he returned to this country in 1977 Elaine
Brown left the Party and the Committee dissolved."29
Finally, the government notes that in an unrelated civil
case Elaine Brown responded to interrogatories by identi-
fying a total of 10 Committee members. Brown did not
explain whether she intended to identify all members of
the Committee or only the past and present members
whose names were publicly known.' 20

The Party's explanation is complex, but fully coherent.
In one set of supplemental responses it clarified its first
answer by stating that

117 See id. at JA 96-97 (response to Interrogatory 21) (list-
ing 20 names); Plaintiff Black Panther Party's Supplemental
Responses to Interrogatories of the Federally Represented
Defendants at JA 738 (listing one additional name); Affidavit
of JoNin'a Abron at JA 872 (stating that JoNina Abron is a
Central Committee member).

118 Plaintiff Black Panther Party's Answers to Defendant
George C. Moore's Interrogatories (made by HIuey P. New-
ton), reprinted at JA 72.

"I See Partial Transcript of People v. Newton, Superior
Court of California, County of Alameda No. 65474, reprinted
at JA 819, 826, 828; see also Statement of Defendants Bell, et
al., [of] Interrogatories Sought to Be Compelled, reprinted at
JA 775, 813-814.

20 See Response of Plaintiff Black Panther Party to De-
fendants' First Interrogatories in Dellinger v. Mitchell, D.
D.C. Civil Action No. 1768-69, reprinted at JA 677-685 (re-
sponses prepared by Elaine Brown).

11
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the Central Committee has always consisted of ap-
proximately fifteen. members. This number has
fluctuated slightly. At times, there have been more
than fifteen people on the Central Committee, and
at other times there have been fewer than fifteen
people. At present, for example, there are twelve
members of the Central Committee.t1211

As for the testimony of Newton in the unrelated criminal
trial, the Party explained that when he said the Central
Committee consisted only of him and Elaine Brown in
1974, and that it subsequently dissoIved, he intended to
refer to a central core within the Committee. According
to the Party, this core consisted of the Committee mem-
bers with whom Newton, as Party leader, was most
likely to confer before making major decisions. 12 2 This
explanation is plausible: the Party suggested that such
a central core existed in its original responses.?23 The
Party also stated that when Elaine Brown identified 10
Committee members she probably intended to identify
only those past and present members whose names were
already known to the public. It further explained that
the Party identified 22 past and present members, where-
as Newton and Brown identified only eight and 10 re-
spectively, because it realized that, over time, more names
had become public.124

12 Plaintiff Black Panther Party's Further Supplemental
Response to 107 Interrogatories as Ordered by This Court on
August 6, 1979 at JA 876.

122See Statement of Plaintiffs Black Panther Party and
Huey P. Newton Why Motion of Defendants Civiletti, et al.,
For the Sanction of Dismissal Should Be Denied, R 230 at 12.

2 3 See id.; Plaintiff Black Panther Party's Responses to
Interrogatories of the Federally Represented Defendants at
JA 93 (response to Interrogatory 18).

124 See Plaintiff Black Panther Party Memorandum of
Points and Authorities in Support of Motion to Compel Dis-
covery at JA 696.

Another dispute involves an effort by appellees to ob-
tain evidence establishing that the Party was committed
to violence. 2 5 In its interrogatory the government asked
the Party to provide a list of its rules and by-laws. The
Party provided a list,26 but appellees claimed that the
response was evasive because it failed to include two
items known as the "8 Points of Attention" and the "3
Main Rules of Discipline," which had been included in
Party publications.' 2 7 According to the government, these
two items contained rules suggesting that the Party was
a violent organization. 28 The Party explained that the

125 Appellees hoped to defend their actions on the ground
that the Party was engaged in violent activities.

126 See Plaintiff Black Panther Party's Responses to Inter-
rogatories of the Federally Represented Defendants at JA 91
(response to Interro,gatory 16).

127 See Statement of Defendants Bell, et al.: Interrogatories
Sought to be Compelled at JA 778-779; see also Reply Memo-
randum to Opposition to Motion of Defendants Bell, et al. to
Compel Discovery of Plaintiff Newton, R 214.

'12 8 The "8 Points of Attention" are:
1. Speak politely.
2. Pay fairly for what you buy.
3. Return everything you borrow.
4. Pay for anything you damage.
5. Do not hit or swear atpeoplae
6. Do not damage property or crope of the poor, op-

pressed masses.
7. Do not take liberties with women.
8. If we ever have to take captives, do-not ill treat them.

The "3 Main Rules of Discipline" are:
1. Obey orders in all your actions.
2. Do not take a single needle or piece of thread from

the "poor and oppressed" masses.
3. Turn in everything captured from the attacking

enemy.
JA 705-706.



40a

"8 Points of Attention" and the "3 Main Rules of Dis-
cipline" were provided merely as examples of the rules
of another revolutionary organization. It conceded that
a Party press release implied that the rules applied to
Party members. It claimed, however, that the press
release was based on an article in The Black Panther,
and that this article supported the Party's position. 129

We think this explanation is adequate.

A third example also involves an effort to obtain an
admission that the Party was a violent organization.
Appellees asked whether Party members were required
or encouraged to carry firearms. The Party responded
by stating, "Within the limits of the law and the Con-
stitution, the right to bear arms and defend one's home
and property was not discouraged." 'O Appellees argued
that this answer was evasive. The Party supplemented
its response by stating that, although Party members
were not required to carry or train with firearms, "the
atmosphere of harassment by law enforcement officers
was such that members were encouraged to carry fire-
arms." It also noted that under Party rules members
were forbidden to carry weapons while intoxicated, or
to use weapons unnecessarily.' 3 ' We find that this an-
swer is sufficiently responsive.

A final example involves two interrogatories in which
appellees asked whether Party members were encouraged
to give the Party a portion of the proceeds whenever

l29 See Plaintiff Black Panther Party Memorandum of
Points and Authorities in Support of Motion to Compel Dis-
covery at JA 694-695; see also appellants' brief at 41.

130 See Plaintiff Black Panther Party's Responses to Inter-
rogatories of the Federally Represented Defendants at JA
124 (response to Interrogatory 75).

"3I See Plaintiff Black Panther Party Memorandum of
Points and Authorities in Support of Motion to Compel Dis-
covery at JA 706.
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goods were "taken without an exchange of considera-
tion." 132 The Party denied this allegation. Appellees
argued that this answer was inconsistent with informa-
tion contained in a House Committee on Internal Secu-
rity Report, Gurn-Barrel Politics: The Black Panther
Party 1966-1971, 92d Cong., 1st Sess. 55 (1971), as well
as with the "8 Points of Attention" and the "3 Main
Rules of Discipline." "I The Party responded by pointing
out that the House Committee Report discounted the
reliability of the source on which the allegation was
based; it also noted that other statements by the Party
and the "8 Points" and the "3 Main Rules" themselves
supported the Party's denial.' 4 Again, we believe the
response, as supplemented, is adequate.

C. Claim of First Amendment Privilege: A Balancing
Test

We have already held that the Party justifiably refused
to obey the portion of the August 6 order requiring
each of its officers to respond to 107 interrogatories,
and that it adequately complied with the portion of the
order requiring it to clarify 44 of its original responses.
Thus the only reason supplied by the District Court to
support dismissal that remains for our consideration is
its finding that the Party unjustifiably claimed a First
Amendment privilege.

In See Plaintiff Black Panther Party's Responses to Inter-
rogatories of the Federally Represented Defendants at JA
124 (Interrogatories 72 and 73).

133 See Memorandum of Points and Authorities in Support
of Motion of Defendants Bell, et al., to Compel Plaintiff Black
Panther Party to Respond to Discovery, R 207 at 39. See also
text and notes at notes 127-128 supra (discussing "8 Points"
and "3 Main Rules").

134See Plaintiff Black Panther Party Memorandum of
Points and Authorities in Support of Motion to Compel Dis-
covery at JA 705.
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In the three interrogatories with respect to which the
Party continues to claim a First Amendment privilege
appellees requested the names of all Party officers, the
names of the leaders of local Party affiliates, and any
documents reflecting the belief that appellees had con-
spired to destroy the Party.135 The Party responded in
part, providing the names of 59 Party officers 136 and
68 publicly known local leaders.18T It also provided the
requested documents. Although it deleted from these
materials all names of members not publicly known, it
listed the names of 600 members whose identities were
public.'38

The Party claims that the identities of its leaders and
members who are not known to the public are privileged
under the First Amendment; it suggests that if the names
of these individuals are released, they will be harassed
and their rights of expression and association will be
infringed. The Party goes on to contend that because
of this privilege the August 6 discovery order requiring
it to disclose the names could not be justified. Thus its
failure to obey provides no support for the decision to
dismiss. The Party is clearly correct when it states that
District Courts may not order disclosure of privileged
information. Rule 26 expressly provides that parties may
not obtain discovery of matters that are privileged.S91

135 See Federal Defendants' First Interrogatories. to Plain-
tiff Black Panther Party, R 105 (Interrogatories 21, 33, 61).

3 6 See JA 95-96, 877, 932-933, 999.
37See id. at JA 934-936, 1000. The Party also noted that

100 local leaders were identified in a report prepared by the
House Committee on Internal Security, Gun Barrel Politics:
The Black Panther Party 1966-1971, 92d Cong.; 1st Sess.
(1971).

' 8 See appellants' brief at Appendix A.
'9Rule 26(b)(1), FED. R. CIV. P., states: 'Parties may

obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter involved in the pending
actiona * * *." (Emphasis added.)
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It is far more difficult to determine whether, under the
circumstances presented by this case, the Party has made
a valid claim of privilege.

Membership lists of groups engaged in political ex-
pression clearly deserve some First Amendment protec-
tion. The Supreme Court recognized this need in NAACP
v. Alabama, 357 U.S. 449 (1958), which held that Ala-
bama could not force the NAACP to reveal its member-
ship list. The Court stated, "It is hardly a novel per-
ception that compelled disclosure of affiliation with groups
engaged in advocacy may constitute [an] effective * * *
restraint on freedom of association * * *." Id. at 462.140
Privacy is particularly important where the group's cause
is unpopular; once the participants lose their anonymity,
intimidation and suppression may follow. And privacy
is important where the government itself is being crit-
icized, for in this circumstance it has a special incentive
to suppress opposition. First National Bank of Boston v.
Bellotti, 435 U.S. 765, 777 n.ll (1978).

Appellees suggest that even if the Party's membership
list would ordinarily be entitled to some First Amend-
ment protection, it automatically waived whatever con-
stitutional rights it possessed when it filed this lawsuit.
The logic behind this automatic waiver rule may, at
first glance, seem appealing. After all, plaintiffs are
"voluntary" litigants; they have created the situation
that threatens their constitutional rights. This reasoning
has led at least one court to adopt a waiver rule. See
Independent Productions Corp. v. Loew's, Incorporated,

140 See also Bates v. City of Little Rock, 361 U.S. 516, 527
(1960) (protecting membership list); National Right to
Work, supra note 82, 590 F.2d 1139 (same); Familias Unidas
v. Briscoe, 544 F.2d 182, 192 (5th Cir. 1976) (same);
Hastings v. North East Independent School District, 615 F.2d
628 (5th Cir. 1980) (same); Doe v. Martin, 404 F.Supp. 753
(D. D.C. 1975) (same).
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22 F.R.D. 266 (S.D. N.Y. 1958).I But in our view, the
appeal of this logic is superficial only. Ordinarily, plain-
tiffs file suits because they believe the courts provide the
best, if not the only, means to protect their rights. To say

4 In Independent Productions Corp. v. Loew's, Incorpo-
rated, 22: F.R.D. 266, 176 (S.D. N.Y. 1958), the court stated
that "there is no testimonial privilege of silence based on the
First Amendment." It went on to say that, even if there
were such a privilege, it would not apply where the person
wishing to assert the privilege was the plaintiff, since:

It would be uneven justice to permit plaintiffs to in-
voke the powers of this court for the. purpose of seeking
redress and, at the same time, to permit plaintiffs to
fend off questions, the answers to which may constitute
a valid defense or materially aid the defense.

Id. See also note 161 infra (listing cases that uphold waiver
rule with respect to claim of Fifth Amendment privilege).
But see generally Part II supra (rejecting waiver in Fifth
Amendment context).

On the surface, Anderson v. Nixon, 444 F.Supp. 1195
(D. D.C: 1978), which was cited by the Distrcit Court, see
JA 853, 1134, appears to adopt an automatic waiver rule. In
that case a plaintiff newspaper columnist refused to reveal
confidential sources to the defendant, claiming a First Amend-
ment privilege. The court ordered disclosure after stating
that a balancing approach was "unrealistic" when the person
claiming the privilege had initiated the lawsuit. Id. at 1199.
Despite this language, it appears that the court did in fact
balance the plaintiff's First Amendment rights against the
defendant's need for disclosure. It ordered disclosure only
after finding that extensive discovery had already taken place,
that alternative sources had been exhausted, and that the
information sought went to the heart of the case.

Moore's Federal Practice, also cited by the District Court,
see JA.:1134, might also be interpreted as advocating a waiver
rule; in discussing whether parties may claim a constitutional
privilege during discovery it uses the terminology of waiver.
In fact, however, Moore would find "waiver" only where the
information with respect to which a privilege has been as-
serted is basic to the case. See 4 J. MooRE, FEDERAL PRACTICE
1T 26.60[6] at252 (1979).

they must waive those rights when they come into court
would make any judicial protection meaningless.' 4 2 Here,
for example, the Party is suing the.. government in part
because it believes the government has infringed its
First Amendment rights of expression and association.
An automatic waiver rule would frustrate this purpose.
Indeed, requiring plaintiffs to choose between waiver of
their constitutional rights and dismissal raises serious
due process questions; if plaintiffs have a right to a day
in court, that right is seriously infringed.' 4

In our view, a balancinig inquiry should be conducted
to determine whether a claim of privilege should be up-
held. Before granting a motion to compel discovery and

142 See Wehling v. Columbia Broadcasting System, 608 F.2d
1084, 1089 n.10 (5th Cir. 1979) (rejecting voluntary/
involuntary distinction in Fifth Amendment context); see
also Note, Plaintiff as Deponent: Invoking the Fifth Amend-
ment, 48 U. CHI. L. REV. 158, 162-164 (1981) (criticizing
distinction); Note, Toward a Rational Treatment of Plain-
tiffs Who Invoke the Privilege Against Self-Incrimination
During Discovery, 66 IowA L. REV. 575, 584-587 (1981)
(same). The defendant, as much as the plaintiff, may be

responsible for the decision to file a lawsuit; presumably, the
plaintiff seeks to challenge some action taken by the defendant.

143 Several Supreme Court decisions have discussed the re-
lationship between dismissal for failure to comply with court
orders and the due process clause. See Societe In.ternationale
v. Rogers, supra note 103, 357 U.S. at 212 (under due proc-
ess clause, party who failed to obey discovery order could not
be dismissed where failure was "due to inability, and not
to willfulness, bad faith, or any fault of petitioner"); Ham-
mond Packing Co. v. Arkansas, 212 U.S. 322 (1909) (due
process not denied when defendant's failure to comply with
statute requiring production of material evidence leads to
striking of answer and default); Hovey v. Elliott, 167 U.S.
409 (1897) (due process was denied to party who was dis-
missed as. punishment for failure to comply with court order
requiring deposit of money). See also Note, supra note 85,
91 HARV. L. REV. at 1041-1044; note 160 infra.
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forcing a plaintiff to choose between disclosure and sanc-
tions, the plaintiff's First Amendment claim should be
measured against the defendant's need for the infor-
mation sought. If the former outweighs the latter, then
the claim of privilege should be upheld. In this way
the interests of both parties can be protected. Use of
balancing tests to determine whether compelled disclosure
is necessary, is well' established in the First Amendment
context. In NAACP v. Alabama, supra, 357 U.S. at 463,
the Supreme Court stated that disclosure of membership
lists by the defendant NAACP and' the accompanying
abridgement of its freedom of association would be ap-
propriate only. if the state could demonstrate a compel-
ling interest in 'disclosure.. A balancing test was also
used by this court in Nationt Right to Work, supra,
where we held that the defendant, the National Right
to Work Legal Defense. and Educational Fund, could be
forced to disclose its contributors only after a detailed
inquiry into the other party's need for the information.' 4

14 Balancing tests have also been used in other member-
ship list cases. See, e.g., Bates v. City of Little Rock, supra
note 140, 361 U.S. at 527; Doe v. Martin, supra note 140;
Familias Unidas v. Briscoe, supra note 140, 544 F.2d at 192;
Hastings v. North East Independent School District, supra
note 140. Familias Unidas and Hastings, in which plaintiffs
claimed a First Amendment privilege, are discussed in more
'detail below, see text and notes at notes 147-148 infra. Cf.
Buckley v. Valeo, 424 U.S. 1, 71-75 (1976) (minor political
parties likely to be harassed need not comply with statutory
disclosure requirements). In Buckley v. Valeo the Supreme
Court stated:

We have long recognized that significant encroach-
ments on First Amendment rights of the sort that com-
pelled disclosure imposes cannot be justified by a mere
showing of some legitimate governmental interest. Since
NAACP v. Alabama we have required that the subor-
dinating interests of the State must survive exacting
scrutiny. We have also insisted that there be a "relevant
correlation" or "substantial relation" between the gov-

Balancing tests are also used to determine whether
reporters must disclose their confidential sources to civil
litigants. See, e.g., Zerilli v. Smith, - F.2d
(D.C. Cir. No. 79-2466, decided April 13, 1981); Carey
v. Hume, 492 F.2d 631 (D.C. Cir.), cert. dismissed, 417
U.S. 938 (1974).145 To be sure, these cases do not in-
volve attempts by plaintiffs to claim a First Amendment
privilege. But nothing in the language of the opinions
suggests that the proper approach varies depending on
whether the plaintiff or the defendant is seeking con-
stitutional protection. 4.

In fact, a balancing approach has been adopted in
cases very similar to this one, where the plaintiff has
asserted a First Amendment privilege and refused to
make discovery. In Familias Unidas v. Briscoe, 544 F.2d
182 (5th Cir. 1976), the plaintiff, an association formed
to advance the educational and social status of Mexican-
Americans, challenged the constitutionality of a state
educational code provision that would have required it to

ernmental interests and the information required to be
disclosed. * * *

424 U..S. at 64 (footnotes omitted).
145 See also Riley v. City of Chester, 612 F.2d 708, 715-716

(3d Cir. 1976); Silkwood v. Kerr-McGee Corp., 563 F.2d
433, 436-438 (10th Cir. 1978); Baker v. F & F Investment,
470 F.2d 778, 783 (2d Cir. 1972), cert. denied, 411 U.S. 966
(1973); Cervantes v. Time, Inc., 464 F.2d 986 (8th Cir.
1972); Miller v. Transamerica Press, Inc., 621 F.2d 721, 725
(5th Cir. 1980).

46 It is true tihat in Anderson v. Nixon, supra note 141,
a reporter's privilege case, the court stated that balancing
was unrealistic where the plaintiff claimed First Amendment
protection. As we noted earlier, however, the facts of that
case reveal that the court refused to uphold the plaintiff's
assertion of a privilege only after concluding that the defend-
ant's need for. the information sought was substantial. See
note 141 supra.
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disclose its membership. The association refused to an-
swer three interrogatories from the school board that
asked for the names of its members. The District Court,
which adopted an automatic waiver theory, ordered dis-
closure and then dismissed when the association refused
to comply with the order. The Fifth Circuit reversed,
stating:

To require them to forfeit that which they seek to
protect in order that they might receive federal as-
surance that they were indeed entitled to it initially
would be an abdication by the federal court of not
only its federal stature, but its judicial robes as well.

The language of N.A.A.C.P. v. Alabama, supra,
is much too strong to permit this result. * * *
[W]e cannot agree with the trial court's distinction
of that case on the basis that the N.A.A.C.P. was
the defendant there. * * *

Id. at 192. The court then balanced the plaintiff's inter-
est in protecting the names of the association's members
against the state's need for the information and ruled
against disclosure. 4  Similarly, in Hastings v. North

147 Appellees suggest that Familias Unidas v. Briscoe, supra
note 140, can be distinguished on the ground that the position
of the Mexican-American organization was more analogous
to that of a defendant .than a plaintiff; it filed a suit chal-
lenging the constitutionality of the s.tatute in order to fore-
stall a criminal prosecution under the statute. The Fifth
Circuit apparently did not believe this factor was important.
In Hastings v. North East Inidependent School District, supra
note 140, it upheld the plaintiff's claim of privilege, even
though plaintiff's position was not clearly analogous to that
of a defendant. See description of Hastings in text and
note at note 148 infra. We also are unpersuaded by this dis-
tinction. To rule that a plaintiff's claim of privilege should be
upheld only when the plaintiff can be viewed as a quasi-
defendant would be to give credence to the notion that the
plaintiff, as a voluntary litigant, deserves less constitutional
protection. But we have already rejected this view. See text
and notes at notes 141-142 supra. In any event, a rule that

49a

East Independent School District, 615 F.2d 628 (5th
Cir. 1980), the Fifth Circuit reversed a District Court
order dismissing a plaintiff. teachers organization when
it refused to release the names of its members who were
not publicly known. The court stated that on remand
the District Court should weigh the defendant's need for
the names of the members against the plaintiff's con-
stitutional interests before ordering disclosure or impos-
ing additional sanctions.

Balancing one party's First Amendment interests
against another party's need for disclosure to determine
whether a claim of privilege should be upheld or whether
discovery should be ordered requires a detailed and pains-
taking analysis. The need for First Amendment pro-
tection should be carefully.scrutinized. See NAACP v.
Alabama, supra, 357 U.S. at 460-462; National Right to
Work, supra, 590 F.2d at 1152. The argument in favor
of upholding the claim of privilege will ordinarily grow
stronger as the danger to rights of expression and asso-
ciation increases. We emphasize, however, that the liti-
gant seeking protection. need not prove to' a certainty
that its First Amendment rights will be chilled by dis-
closure. It need only show that there is some probability
that disclosure will lead to reprisal or harassment.' 48

would require us to determine whether a plaintiff's position
could be analogized to that of a defendant would be extremely
difficult to apply.

14 8 See Hastings v. North East Independent School District,
supra note 140, 615 F.2d at 632 (First Amendment interests
recognized as deserving substantial protection where com-
plaint alleges, that members of teachers organization had been
harassed); NAACP v. Alabama, 357 U.S. 449, 462 (1958)
("Petitioner has made an uncontroverted showing that on
past occasions revelation of the identity of its rank-and-file
members has exposed these members to economic reprisal,
loss of employment, threat of physical coercion, and other
manifestations of physical hostility.").

In Buckley v. Valeo, supra note 144, 424 U.S. at 72-73,
the Supreme Court discussed the circumstances under which
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The interest in disclosure should also be carefully ex-
amined. Several factors are relevant in conducting this
examination. First, courts must consider the relevance of
the information sought. The interest in disclosure will be
relatively weak unless the information goes to "the
heart of the matter," that is, unless it is crucial to the
party's case. See Zerilli v. Smith, supra, -- F.2d at

, slip opinion at 17; National Right to Work, supra,
590 F.2d at 1153; Carey v. Hume, supra, 492 F.2d at
636.149 Mere speculation that information might be use-
ful will not suffice; litigants seeking to compel discovery
must describe the information they hope to obtain and
its importance to their case with a reasonable degree of
specificity. See Cervantes v. Time, Inc., 464 F.2d 986,
994 (8th Cir. 1972). Second, courts must determine
whether the litigants seeking disclosure have pursued
alternative sources. Even when the information sought
is crucial to a litigant's case, disclosure should be com-
pelled only after the litigant has shown that he has

a minor party could avoid a statutory requiremnent that it
disclose its membership list. Recognizing that strict require.
ments of proof of harassment would impose a heavy burden,
it stated:

Minor parties must be alIowed sufficient flexibility in the
proof of injury to assure a fair consideration of their
claim. The evidence offered need show only a reasonable
probability that the compelled disclosure of a party's con-
tributors' names will subject them t9 threats, harass-
ment, or reprisals from either Government officials or
private parties. * * *

Id. at 74.
149 See also, e.g., Hastings v. North East Independent School

District, supra note 140, 615 F.2d at 632 (emphasizing fact
that defendants' need for membership list had evaporated
once plaintiffs withdrew class action); Familias Unidas v.
Briscoe, supra note 140, 554 F.2d at 192 (same); Baker v.
F & F Investment, supra note 145, 470 F.2d at 783 (upholding
reporter's privilege in part because information sought was
not important).

50a

exhausted every reasonable alternative source of infor-
mation. National Right. to Work, supra, 590 F.2d at
1163.10 Because of the preferred position of First
Amendment rights, "compelled disclosure * * * [is]
normally the end, and not the beginning, of the inquiry."
Zerilli v. Smith, supra, - F.2d at -, slip opinion
at 18 (quoting Carey v. Hume, supra, 492 F.2d at 638).
Infringement of First Amendment interests must be kept
to a minimum.

On the basis of our review of the record, we cannot
conclude that the District Court properly applied these
principles in deciding. that the claim of privilege should
be denied and that disclosure should be ordered. In its
August 6 order it stated: "Plaintiff cannot assert this
privilege and at the same time proceed with this lawsuit,
withholding information vital to the defense of the par-
ties sued." -5 Later, in its order dismissing the Party,
it stated: "These may well be the individuals able to
provide defendants with the information necessary for
their defense-even to the point of telling them what
exactly they are accused of doing." Th2

These statements might be interpreted as suggesting
that the District Court intended to apply a balancing
approach. Clearly, however, they do not reflect the care-

1'See also Zerilli v. Smith, - F.2d , - (D.C. Cir.
No. 79-2466, decided April 13, I981) (slip. op. at 18); Carey
v. Hlume, 492 F.2d 631, 639 (D.C. Cir.), cert. dismissed, 417
U.S. 938 (1974); Riley v. City of Chester, supra note 145,
612 F.2d at 717-718; Silkwood v. Kerr-McGee Corp:, supra
note 145,. 563 F.2d at 430; Baker v. F & F Investment, supra
note 145, 470 F.2d at 784; Miller v. Transamerica Press, Inc.,
supra note 145, 621 F.2d at 726. In Carey we suggested that
an alternative requiring the taking of as many as 60 deposi-
tions might be a reasonable prerequisite to compelled dis-
closure. Carey v. Hume,supra, 492 F.2d at 639.

51 Opinion and Order of Augugt 6, 1979 at JA 853.
1 Memorandum and Order of January 25, 1980 at JA 1134.



ful analysis that is necessary before an order compelling
disclosure should be made. The court never specifically
addressed the question whether the Party's fears of
harassment and interference with First. Amendment
rights were substantial.'13 As for the other side of the
balance, the court simply accepted appellees' claims that
the undisclosed names were crucial, even though appel-
lees had never stated precisely what information they
hoped the unnamed individuals would provide.'5 4 The

15 The record as it now stands does suggest that the Partydeserves some First Amendment protection. The general im-portance of associational freedoms was stressed by bhe Su-preme Court in NAACP v. Alabama, supra note 148. TheParty claims that these freedoms might be endangered ifthe names of its leaders and members not known to thepublic are disclosed. It alleges that its members have beenharassed before, and suggests that this harassment may con-tinue. The complaint states, for example, that FBI agentsstill take down the. names and license numbers of personswho visit the home of Elaine Brown. Amended Complaint atJA 37. Appellees respond by stating that, even if they to.oksteps to suppress the Party in the past, these efforts have beendiscontinued and there is. no current threat. We will notresolve this dispute here; the District Court should furtherexpIore these issues before reaching its decision on the priv-ilege question. We note, however, that .the Party has madeserious allegations, and there is some evidence supporting itsclaims. We also emphasize that iprotection should not be de-nied simply because the Party cannot prove to a certaintythat intimidation will follow. See text and note at .note 148supra.

1-4Appellees have never suggestI that the undisclosed
identities are themseIves linked to a specific issue in the case.Cf. National Right to Work, supra note 82, 590 F.2d at1152-1153 (identity of right-to-work organization supporters
sought because union hoped to show that they were interested
employers).

Appellees do contend that they need the information in or-der to find out "what exactly they are accused of doing." SeeMemorandum and Order of January 25, 1980 at JA 1134. But
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court also failed to consider the possibility that alterna-
tive sources might . be able to provide the information
sought.?55 In particular, it failed to recognize that ap-
pellees might be able to obtain the information they
needed from the individuals that the Party had already
named. If appellees really were uncertain about what

it is unclear why this need would justify overriding the Parr-ty's First Amendment interests. It may be true that appel-lants do not describe their claims with perfect specificity. Butthey have repeatedly stated that they hope to develop theirclaims after an opportunity to take discovery, Appellants
have provided enough information in their complaint andresponses to .interrogatories to enable appellees to proceedwith preparation of their defense. With respect to the al-legation that the government conducted unlawful armedraids, for example, appellants have provided a great dealof specific information: they have listed 39 raids, five incidents
of arson or bombing of Party offices, violent deaths of 15 Partymembers, five injuries, and 105 arrests. See JA 156-158,895, 963, 965-967, 1047-1049, 1112. See also appellants' briefat Appendix A (detailing specific information provided byParty that substantiates allegations made in complaint).

To further support their claim of need appellees also sug-gest that unidentified Party officers could "provide testimony
with respect to the Party's alleged political and social pur-poses" and "with respect to whether there really was any'immediacy and reality' to plaintiffs' claim of threatened harmso as to justify imposition of equitable relief * * *." Ap-pellees' brief at 45 n.65. But they fail to explain .why thisinformation could not be obtained from the Party officers
who have already been named. See also text and note at note
156 infra.

15 Cf. National Right to Work, supra note 82, 590 F.2d
at 1152-1153 (disclosure order reversed, even though right-to-work foundation's membership list was of central relevance,because plaintiff unions failed to show that they had beenunable to obtain information from alternative sources);Zerilli. v. Smith, supra note 150, - F.2d at , slip op,at 20-21 (District Court order refusing to require disclosure
upheld even though the identity of reporter's source is crucial,
because plaintiff failed to pursue alternatives).
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they were accused of doing, for example, it seems likely
that they could have obtained helpful information from
the Party members whose identities had been disclosed.1'5

We remand so that the District Court may reconsider
its decision to order disclosure in light of the principles
we have outlined above. If appellees cannot show that
their need for the undisclosed identities is substantial,
and the court concludes that the claim of privilege should
have been upheld, the Party should be reinstated. If, on
the other hand, the court decides that the claim of priv-
ilege was properly denied, then it may enter a new
order requiring the Party to respond. If the Party fails
to comply with this order, sanctions may be appropriate.
We point out, however, that sanctions should be care-
fully tailored to preserve to the greatest extent possible
the First Amendment values at stake. Again, dismissal
should be used only as a last resort.

IV. DISMISSAL OF HUEY NEWTON:
THE FIFTH AMENDMENT PRIviLEGE

Huey Newton claimed the Fifth Amendment privilege
against self-incrimination and refused to answer a num-
ber of interrogatories that would have required him to

'5 As appellants point out, see appellants' brief at 31 n.1,
22 members of the CentraI Committee were identified. See
JA 95-96, 877, 932-933, 999. All but five of these individuals
joined the Party before 1971, JA 863, and thus were mem-
bers during the period that appellees consider to be most
important to their defense. In fact, most of these individuals
were Central Committee members during the period 1966-
1971. JA 863. We think it likely that appellees could obtain
the information they seek by deposing these individuals. In-
deed, the individuals whose identities have not been disclosed
may be far less valuable sources of informnation. The Party
asserts that the four present Central Committee members
whose names were withheld were not Central Committee mem-
bers before 1973.

disclose information relating to matters that were the
subject of pending criminal prosecutions or pending crim-
inal and civil investigations."" In its August 6 order the

U Newton refused to answer Interrogatories 11-15 and 49,
which sought information about the "Fox Lounge incident"
in July 1974. Allegations regarding events at the Fox Lounge
are made at subparagraph 57 (d) of the Amended Complaint,
see JA 38. According to Newton, these events are currently
the subject of a criminal prosecution against him. Objections
of Plaintiff Huey Newton to First Interrogatories of Fed-
erally Represented Defendants at JA 240. Newton refused to
answer Interrogatories 18-36 and 38-41, which sought in-
formation regarding his tax dealings. He objected on the
ground that he was under investigation for possible civil and
criminal violations of the federal tax laws. See id. at JA 241.
Subparagraph 57(e) of the Amended Complaint suggests
that these investigations were undertaken for the purpose of
harassing Newton. Amended Complaint at JA 38. Newton
also refused to answer Interrogatory 45, which asked him
to describe his involvement in the "Richmond incident" of
-October 1977 where three men, including two Black Panther
Party members, broke into a house where a prosecution wit-
ness was staying and fired guns. He stated that this matter
was the subject of a pending criminal investigation. Ap-
pellees suggest that this interrogatory relates to subpara-
graph 59(c) of the Amended Complaint, which states that
Newton opposed violence except in self-defense. See State-
ment of Defendants Bell, et al., Interrogatories Sought to
be Compelled at JA 808; Amended Complaint at JA 43.
Finally, Newton refused to answer Interrogatories 46, 47,
and 48, which sought information regarding the shooting of
Nelson Malloy and the Party status of Flores Forbes. See
JA 248-249.

Newton also objected to Interrogatories 43 and 44, which
asked him to desceribe his participation in the shooting of
Kathleen Smith and the beating of Preston Collins. Newton
asserted the Fifth Amiendment privilege against self-
incrimination on the ground that this incident was the sub-
ject of a pending criminal prosecution against him. He later
answered these interrogatories when the charges against him
were dismissed. See Plaintiff Huey P. Newton's Further Sup-
plemental Responses to Interrogatories as Ordered by This
Court on August 6,1979 at JA 991-99Z.
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District Court ruled that Newton must either answer
the interrogatories with respect to which he had asserted
the Fifth Amendment privilege or face dismissal. When
Newton continued to rely on the privilege, he was dis-
missed. We cannot determine on the basis of the record
as it now stands whether the District Court's August 6
decision denying Newton's claim of privilege and com-
pelling disclosure was valid. We remand so that the
District Court may reconsider its decision to order dis-
closure in light of the legal principles we set forth below.

Just as appellees argued that an automatic waiver rule
should be applied in the First Amendment context, so
also they contend that such a rule should be applied in
the Fifth Amendment context. Again, we disagree. In
Griffln v. California, 380 U.S. 609 (1965), the Supreme
Court recognized that penalizing assertion of the Fifth
Amendment privilege effectively destroys the privilege.
Thus it held that the judiciary may not impose sanctions
that make assertion of the privilege "costly." See also
Spevack v. Klein, 385 U.S. 511 (1967); Garrity v. New
Jersey, 385 U.S. 493 (1967).158 Requiring a plaintiff to
choose between proceeding with his lawsuit and claiming
the privilege clearly imposes a substantial cost. This cost
cannot be justified on the sole ground that the plaintiff
chose to initiate the suit and thus can be characterized
as a voluntary litigant. Again, an individual "volun-
tarily" becomes a plaintiff only because he believes the
courts provide the best means of protecting his rights.' 59

:1s The fact that the privilege was asserted in a civil setting
does not justify a waiver rule. It is well established that the
privilege may be claimed whenever there is a danger of crim-
inal prosecution. See, e.g., McCarthy v. Arndstein, 266 U.S.
34,40 (1924).

1 9 See text and notes at notes 141-142 supra; see also Note,
Plaintiff as Deponent: Invoking the Fifth Amendment, supra
note 142, 48 U. CHI. L. REv. at 162-164 (criticizing volun-
tary/involuntary distinction); Note, Toward a Rational Treat-

Indeed, as we noted in the First Amendment context,
an automatic waiver rule raises serious due process
questions; the plaintiff is in effect deprived of his day
in court.°60 Our conclusion that a per se waiver rule
cannot be justified is supported by decisions in other
circuits. See Campbell v. Gerrans, 592 F.2d 1054 (9th
Cir. 1979) (proper exercise of Fifth Amendment rights
by plaintiff in discovery stage of civil case can never
justify automatic dismissal); Wehling v. Columbia
Broadcasting System, 608 F.2d 1084 (5th Cir. 1979)
(same); Thomas v. United States, 531 F.2d 746 (5th
Cir. 1976) (there are "constitutional limitations upon
the power of courts, even in aid of. their own valid proc-

mernt of Plaintiffs Who Invoke the Privilege Against Self-
Incrimination During Discovery, supra note 142, 66 IOWA
L. REV. at 584-587 (same).

'o See text and note at note 193 infra. See also Wehling
v. Columbia Broadcasting System, supra note 142, 608 F.2d
at 1088 (automatic dismissal for assertion of Fifth Amend-
ment privilege would be unconstitutional because due process
requires judicial deternnination of plaintiff's civil action);
Thomas v. United States, 531 F.2d 746, 749 (Sth Cir. 1976).

If an automatic waiver rule were applied, the civil rights
of any individuals vulnerable to criminal prosecution would
be routinely denied.

For example, no one would be able to bring suit for police
brutality if on deposition he were required to elect be-
tween incriminating himself with regard to the incident
out of which the claims arose, and suffering dismissal.

Note, Plaintiff as Deponent: Invoking the Fifth Amendment,
supra note 142, 48 U. CHI. L. REV. at 163-164 (footmote
omitted). A similar problem could arise with respect to
gambling tax refund actions. If dismissal were automatic,
the government could routinely abuse its power to assess by
"filing interrogatories framed to oblige the taxpayer to in-
criminate himself or forego his lawsuit. * * * [D]ismissal of
every suit for wagering tax refund by every taxpayer who
invokes his F,ifth Amendment right may be akin to for-
feiture." Thomas v. United States, supra, 5a1 F.2d at 749.



58a 59a
0 C

I n

CDI

0

0

a
0<

a*0

o -

0 *
O *-

O >0

C1E

IC K

I C

w p:
0 C

o is
X?CO
? co

'0
00

C)

C)

0

()C
D
0"I

ON

S

F,

CD

z o

=00o(

05-

0- .C

I p) '

n
11 -

P

CD
eCL =

-. C
0* -

CD E

> 0
0

esses, to dismiss an action without affording a party the
opportunity for a hearing on the merits of his cause"). 16

In our view, a balancing approach is clearly preferable,
since it gives far greater protection to plaintiffs' Fifth
Amendment rights. Under this approach the claim of
privilege should be upheld unless the defendant can show
that his need for the information in question is sub-
stantial. Even in circumstances where the defendant has
demonstrated a strong interest in disclosure, an order
requiring the plaintiff to choose between his Fifth Amend-
ment rights and dismissal will not be proper, except
where other, less drastic, remedies are not available' 6 2

1.61 But see Penn Communications Specialities, Inc. v. Hess,
65 F.R.D. 510 (E.D. Pa. 1975) (automatic dismissal);
Bramble v. Kleindeinst, 357 F.Supp. 1028, 1036 (D. Colo.
1973), aff'd, 498 F.2d 9.68 (10th Cir.), cert. denied, 419 U.S.
1069 (1974) (same); Brown v. Ames, 346 F.Supp. 1176
(D. Minn. 1972) (same); see also Franklin v. Franklin, 365

Mo. 442, 283 S.W.2d 483 (1955) (party's refusal to answer
questions justifies striking pleadings in divorce action).

Several of the above cited opinions relied on Lyons v. John-
son, 415 F.2d 540 (9th Cir. 1969), cert. denied, 397 U.S.
1027 (1970). In that case the Ninth Circuit approved dis-
missal of a plaintiff who invoked the Fifth Amendment in
response to questions asked at a deposition. It stated that the
"scales of justice would hardly remain equal * * * if a party
can assert a claim against another and then be able to block
all discovery attempts against him by asserting a Fifth
Amendment privilege to any interrogation whatsoever upon
his claim." Id. at 542. When it decided Campbell v. Gerrans,
however, the Ninth Circuit expressly limited the holding of
Lyons v. Johnson to situations in which the Fifth Amendment
had not been properly invoked. Campbell v. Gerrans, 592
F.2d 1054, 1057 (9th Cir. 1979). In Johnson v. Lyons the
court had suggested that there was no real danger of self-
incrimination.

162 See Note, Toward a Rational Treatment of Plaintiffs
Who Invoke the Privilege Against Self-Incrimination During
Discovery, supra note 142, 66 IOWA L. REV. at. 594-602 (ad-
vocating adoption of balancing test).

Use of a balancing test is not unprecedented in the
Fifth Amendment context.163 In fact, in Wehling v.
Columbia Broadcasting System, supra, the Fifth Circuit
explicitly adopted a balancing analysis to determine
whether a plaintiff could invoke the Fifth Amendment
and refuse to answer interrogatories.164 In that case
the plaintiff brought a libel action after the defendant
had broadcast a radio program in which it was alleged
that the plaintiff had abused federal loan programs. The
plaintiff invoked the Fifth Amendment at a deposition
in response to questions about the loans. The lower court
dismissed. The Fifth Circuit reversed, holding that the
plaintiff's assertion. of the privilege could not justify

's In California v. Byers, 402 U.S. 424 (1971), it was
claimed that a California statute requiring a driver involved
in an accident to stop and identify himself violated the Fifth
Amendment. Chief Justice Burger, writing for the plurality,
suggested that the Fifth Amendment claim could be decided
by balancing the constitutional right against the interest in
truth finding. Id. at 427. The plurality eventually upheld the
statute on another ground. But Justice Harlan, .who con-
curred, found that the strong state interest in identifying
those involved outweighed what he argued was -a minor in-
fringement of the privilege. Implicit balancing may under-
lie the evolution of the "required records" doctrine. Compare,
e.g., Shapiro v. United States, 335 U.S. 1 (1948) (rejecting
claim that individual could not be required to keep possibly
incriminating records under Emergency Price Act of 1942),
with Marchetti v. United States, 390 U.S. 99 (1968) (invali-
dating special filing for a tax on gamblers on the ground
that it violated the privilege against self-incrimination).
These decisions might be explained on the ground that the
Court was balancing the government's need for information
against the potential harm to the individual if the informa-
tion was produced.

'" In its earlier decision discussing the privilege, Thomas
v. United States, supra note 160, the Fifth Circuit did not
explicitly adopt a balancing test. Although the Ninth Circuit
rejected the automatic waiver rule in Campbell v. Gerrans,
supra note 161, it did not explici'tly adopt a balancing test.
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automatic dismissal. It stated that "a civil plaintiff has
no absolute right to both his silence and his lawsuit.
Neither, however, does the civil defendant have an ab-
solute right to have the action dismissed anytime a plain-
tiff invokes his constitutional privilege." 608. F.2d at
1088. It went on to hold that by measuring the relative
weights of the competing interests the courts could afford
better protection to both parties. The court emphasized
that in conducting this balance dismissal should be the
last rather than the first step.

When plaintiff's silence is constitutionally guaran-
teed, dismissal is appropriate only where other, less
burdensome, remedies would be an ineffective means
of preventing unfairness to defendant.

Id. The Fifth Circuit then applied the balancing test to
the facts before it. It recognized that the information
sought by the defendants went to the heart of their case.
But it decided that the balance tipped toward the plain-
tiff, and that all discovery should be stayed for three
years until the statute of limitations on the potential
criminal prosecutions had run.

On the basis of our review of the record, we cannot
determine whether the District Court properly applied
these legal principles when it entered an order requiring
Newton to choose between disclosure and dismissal. In
reviewing Newton's claim of privilege the court made
statements virtually identical to those it made in dis-
missing the Party. It observed that appellees had con-
tended that the information withheld by Newton "is
vital to their defense, many times to the point of telling
them what exactly they are accused of doing." 165 This
language might be interpreted as showing that the court
intended to apply a balancing test. Even if this inter-
pretation is correct, however, it is clear that the court

165 Opinion and Order of August 6, 1979 at JA 856.

9

did not undertake the careful analysis that is necessary
before a claim of privilege can be denied.

First, the court never considered whether there was a
serious threat to Newton's Fifth Amendment rights. The
record as it now stands strongly suggests that Newton
properly invoked the privilege against self-incrimination.
Although appellees make several arguments in an at-
tempt to show that Newton's invocation of the Fifth
Amendment should not be respected, these arguments
lack merit. T66 Appellees contend, first, that Newton's
claims involve no more than "imaginary hazards of in-
crimination." 1T 7 But Newton declined to answer the
interrogatories in question precisely because they would
have required him to disclose information about incidents
that are the subject of pending criminal prosecutions or
pending criminal and civil investigations.16S Newton con-
cedes that the civil investigation has now been com-
pleted. However, that investigation did not terminate
until after appellees had filed their motion for sanctions
and Newton had filed his original and supplemental re-
sponses.' 6 9 Second, appellees suggest that Newton refused
to answer several interrogatories that would have re-
quired him to identify participants in events that are the
subject of criminal prosecutions in part because he
wished to protect those individuals; they argue that this
is not a proper claim of privilege. But as appellants
correctly point out, identification of potential witnesses
is within the scope of the Fifth Amendment privilege.

I' It is relevant to note that the Distriet Court never sug-
gested that Newton's claim of Fifth Amendment privilege
was not substantial.

' Appellees' brief at 37-38.
168 See note 157 supra.
' See appellants' reply brief at 31 n.1. The tax investi-

gatioan was not settled until November 29, 1979. See ap-
pendix to appellees' brief (decision of Tax Court).
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Finally, appellees claim that Newtoni has aiready waived
his privilege because he testified about many of these
issues in an unrelated criminal trial. However, a waiver
of the privilege against self-incrimination is effective
only in the proceedings at which the accused testifies.
See, e.g., United States v. Miranti, 253 F.2d 135 (2d Cir.
1958); Marcello v. United States, 196 F.2d 437, 444-445
(Sth Cir. 1952); see generally C. MCCORMICK, LAW OF
EVIDENCE § 132 at 281 (1972).

On the other side of the balance, appellees have not
made the detailed showing of need that would justify an
order forcing a party to choose between disclosure and
dismissal. Appellees have contended that the information
is crucial "to the point of telling them what exactly they
are accused of doing." o170 But the record does not now
provide much support for this contention. In fact, as
appellants emphasize, the Fifth Amendment claims seem
to relate only to a small portion of the lawsuit; the
interrogatories Newton refused to answer pertained pri-
marily to allegations contained in three subparagraphs
of the complaint.17 It may be true that if appellees are
never able to obtain the withheld information they will
be prejudiced. This does not necessarily mean, however,
that at this stage of the litigation an order forcing im-
mediate disclosure is appropriate. Far less drastic rem-

17o See Opinion and Order of August 6, 1979 at JA 856.
171 See note 157 supra. These subparagraphs are 57(d)

("Fox Lounge incident"), 57(e) (tax investigations initiated
to harass Newton), and 59(c) ("Richmond incident" and
Newton's claim that he advocated violent action only where
necessary for self-defense). See Amended Complaint at JA
38, 43. The District Court expressly found that the inter-
rogatories inquire about more than the subjects of "several
subparagraphs of the complaint." Memorandum and Order
of January 25, 1980 at JA 1135. It may have intended to
refer to Interrogatories 46, 47, and 48, which ask for in-
formation regarding the shooting of Nelson Malloy and the
Party status of Flores Forbes. See JA 248-249.

9
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edies would seem to be available. The court apparently
never considered the possibility of delaying Newton's
obligation to respond until the criminal prosecutions and
investigations are terminated or until the relevant stat-
utes of limitations have expired. Newton has repeatedly
stated that he would be willing to answer the interroga-
tories once the danger of prosecution has passed.'72 In
the meantime, appellees could proceed with discovery on
other issues. It is instructive to compare the facts of
Wehling v. Columbia Broadcasting System, supra, in
which the Fifth Circuit stayed the plaintiff's obligation
to respond for three years, even though the information
sought by the defendants went to the heart of their
case.' 73

We remand so that the District Court may reconsider
its decision to deny the claim of Fifth Amendment privi-
lege and to force Newton to choose between disclosure
and dismissal in light of the balancing test we have
just described. In conducting this balancing inquiry the
court should consider whether an order delaying Newton's
obligation to respond until the danger of criminal prose-
cution has passed would unduly prejudice appellees. If
it finds that such an order would be appropriate, then
Newton should be reinstated and given another oppor-
tunity to pursue his claims. Even if the court finds that

72See, e.g., Plaintiff Huey P. Newton's Memorandum of
Points and Autho,rities in Support of Motion to Compel Dis-
covery, R 207A at 21, 26; Plainbiff Huey P. Newton's Further
Supplemental Responses to Interrogatories as Ordered by
This Court an August 6, 1979 at JA 991. In fact, when one
of the criminal prosecutions ended in acquittal Newton did
provide answers to two more interrogatories. See id. at JA
991-992 (responses to Interrogatories 43 and 44).

173 The information sought here does not seem to go to the
heart of the lawsuit. Thus the defendants in this case will
be far less hampered in preparing their case than the de-
fendants in Wehling.



(- CD V ) CO ) CD

0CD-
X C o

CD C) ) O C)
CD ° C)- 5

5 W' - 3) C C

3) XC C)g
z -. D .

CD p

PD D

C) .

9

6i4a

'i11
1�
I
I

I

iI

i

I

i
I

"I

65a

appellees need the information in question immediately,
complete dismissal should be a last resort; the court
might consider, for example, dismissing only that portion
of Newton's suit that relates to the withheld informa-
tion.17 4

V. DISMISSAL OF OTHER INDIVIDUAL PLAINTIFFS
AND AWARD OF COSTS AND ATTORNEY FEES

Appellants also challenge two District Court orders
closely related to the decisions to dismiss the Party and
Newton: (1) the order dismissing all other plaintiffs,
and (2) the order requiring the Party and Newton to
pay the expenses incurred by appellees in bringing their
motion for sanctions.

A. Dismissal of Other Individual Plaintiffs

In their motion for sanctions appellees did not seek
dismissal of any of the plaintiffs other than the Party
and Newton. In its order granting the motion the Dis-
trict Court referred only to "plaintiffs." 175 Thus, as we
explained above, plaintiffs filed a motion for clarification,
asking whether the court intended to dismiss only the
Party and Newton, or whether it also intended to dis-
miss the other individual plaintiffs.17 6 The court re-
sponded by filing an amended order and final judgment
in which it stated that "defendants' motion to dismiss is
hereby granted" and that "all named plaintiffs to this

174 For example, the court could simply dismiss any claims
that depend on the allegations contained in subparagraphs
57 (d) and 57 (e) of the Amended Complaint.

175 See Memorandum and Order of January 25, 1980 at JA
1138.

176 See Motion of Plaintiffs to Amend Judgment Pursuant
to Rule 59(e) or, Alternatively, to Direct Entry of Final
Judgment Pursuant to, Rule 54 (b) at JA 1139.
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action are hereby dismissed * * * 7' '7 We reverse the
dismissal of the other plaintiffs.

The District Court failed to set forth any findings of
fact or law supporting its determination that the other
plaintiffs should be dismissed. However, appellees have
offered two theories that they believe support this deter-
mination. First, they suggest that the claims of the
other plaintiffs were contingent upon the claims of the
Party and Newton. Thus, when the Party and Newton
were dismissed, dismissal of the remaining plaintiffs was
appropriate. But the other plaintiffs' claims are not con-
tingent upon the claims of the Party and Newton. The
complaint alleges that the defendants engaged in a con-
tinuing conspiracy against the Party, its members, and
its supporters. 178 There is no reason why the other plain-
tiffs, as Party members and supporters, could not con-
tinue to litigate this claim, even though the Party and
Newton are out of the case.

The second theory offered by appellees is that, al-
though the District Court used the word "dismissal," it
actually intended to grant a motion for summary judg-
ment against all the other plaintiffs that appellees had
filed roughly one year earlier. In this motion appellees
claimed that summary judgment was appropriate because
the other plaintiffs, unlike the Party and Newton, had
only requested declaratory and injunctive relief. Ap-
pellees argued that there was no evidence showing any
continuing harm, and that therefore equitable relief was
unwarranted. Appellants responded to this motion by

17' Amended Order and Final Judgment, February 13, 1980,
JA 1144. The individual plaintiffs affected by this order were
Donald Freed, Berton Schneider, Thomas. and Flora. Gladwin,
John George, and Father Earl Neil, all of whom were Party
supporters. Also affected were John and Elizabeth Huggins,
who were suing on behalf of their deceased son, John Huggins,
a former Party member. See note 9 supra.

178See, e.g., Amended Complaint at JA 37.
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stating that their complaint did allege the possibility of
continuing harm, and by filing an affidavit of counsel
pursuant to Rule 56(f) in which they asked that con-
sideration of the motion be deferred until they had an
opportunity to take further discovery.179 Under Rule
56(f) the District Court may either deny a motion for
summary judgment or postpone its decision when it con-
cludes that additional discovery is necessary. 80 We do
nqt agree with appellees that the District Court's amended
order can be interpreted as granting their motion for
summary judgment. The District Court nowhere refers
to Rule 56 or to the motion. We will not affirm the
District Court's dismissal on this basis.

Because appellees' efforts to salvage the amended order
are unavailing, the other plaintiffs should be reinstated.
They should be given an opportunity to pursue their
claims even if the court determines on remand that the
Party and Newton were properly dismissed. If we have
misinterpreted the order, that is, if the court did in fact
intend to grant the motion for summary judgment, it
may simply enter a new-order explicitly stating that the
motion is granted. We would point out, however, that
summary judgment may be premature. There appears
to be considerable merit to appellants' argument that a
continuance is appropriate under Rule 56(f); at this
stage of the litigation appellants have not had sufficient
opportunity to uncover evidence supporting their claim
of continuing harm."8 We note, for example, that the

17 9 See Plaintiffs' Memorandum of Points and Authorities
in Opposition to Federally Represented Defendants' Motion
for Partial Summary Judgment or in the Alternative for
Sanctions, October 30, 1978, R 193A.

1SO See note 33 supra (quoting text of Rule 56(f), FED. R.
CIv. P.).

181 See also text and notes at notes 188-195 infra (discussing
need for further discovery on question whether summary
judgment should be granted in favor of certain individual
defendants).
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District Court never ruled on appellants' motion to com-
pel production of documents by appellees.

B. Award of Attorney Fees and Costs

In addition to dismissing all appellants, the District
Court, acting pursuant to Rule 37 (b) of the Federal
Rules of Civil Procedure, ordered the Party and Newton
to pay the reasonable expenses incurred by appellees in
bringing their motion to dismiss under Rule 37(b), in-
cluding costs and attorney fees. We reverse. Appellants
need not pay appellees' expenses.

Rule 37 (b) states that the court shall require a party
failing to obey a discovery order made under Rule 37 (a)
to pay the reasonable expenses caused by the failure,
"unless the court finds that the failure was substantially
justified or that other circumstances make an award of
expenses unjust." 182. In this opinion we have already
ruled that the Party complied with that portion of the
August 6 discovery order which required it to clarify
apparently inconsistent or evasive responses. Thus there
was no "failure to obey" that would trigger the expenses
provision of Rule 37(b). We have also ruled that the
portion of the order requiring all Party officers to re-
spond to a list of 107 interrogatories was not Valid.- Thus,
although the Party did fail to obey this ruling, the
failure was clearly "substantially justified." In addition,
we have held that the District Court should reconsider
those portions of the August 6 discovery order which
require the Party and Newton to choose between asser-
tion of a constitutional privilege and dismissal. At this
stage we cannot find that their refusal to release the
withheld information was not substantially justified.

18 2 See also text and notes at notes 77-81 supra (describing
Rule 37 (b) in detail).

?
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Under the circumstances, any possible basis for an award
of expenses under Rule 37(b) has evaporated.1 83

VI. OTHER ISSUES

Appellants raise several other issues not directly re-
lated to the decision, to dismiss and award costs. In
particular, they challenge the District Court's decisions
to: (1) grant partial summary judgment in favor of all
individual defendants who held office after 1973; (2)
deny appellants' motion for an extension .of time in
which to file for class certification; and (3) postpone
consideration of appellants' motion to compel discovery
until after consideration of appellees' motion to compel.
Appellees contend that we may not reach these issues
since the notice of appeal filed by appellants pursuant to
Rule 3 of the Federal Rules of Appellate Procedure only
referred to the orders granting dismissal and awarding
expenses. Rule 3 provides that notice of appeal '5shall
designate the judgment, order or part thereof appealed
from * *' Rule 3 (c), Federal Rules of Appellate
Procedure. We are not persuaded by this argument.

The Supreme Court has rejected a 'strict construction
of Rul& 3. In Foman. v. Davis, 371 U.S. 178, 181-182
(.1962), it held that an appeal should not be dismissed
simply because the . appellant failed to list all orders
appealed from in its Rule 3 notice. In addition, this

183 Cf. Stillman v. Edmund Scientific Co., 522 F.2d 798
(4th Cir. 1975) (rule limits sanctions to fees and expenses
flowing from an abuse of the discovery process) ;, Vollert v.
Summa Corp., 389 F.Supp. 1348 (D. Hawaii 1975) (award
for costs and attorney fees incurred in obtaining order com-
pelling answers to interrogatories was not justified where
defendant had not acted in bad faith and objections had some
foundation); Johnson v. W. H. Stewart Co., 75 F.R.D. 541
(D. Okla. 1976) (request for attorney fees and costs in con-
nection with motion to compel is denied where there was
some merit to defendant's objection to interrogatories).
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court has held that "when an appealable final judgment
is entered, appeal brings up the entire record for re-
view, including interlocutory orders." Taylor v. Wash-
ington Terminal Co., 409 F.2d 145, 147 (D.C. Cir.),
cert. denied, 396 U.S. 835 (1969). If appellees would
be prejudiced by a decision to consider issues not spe-
cifically included in the notice of appeal, our conclusion
might be different. See Gunther v. E. I. DuPont de
Nemours & Co., 255 F.2d 710, 717 (4th Cir. 1958) ("ap-
peal should not be dismissed for mistakes which do not
mislead or prejudice the appellee"). They have not made
such a showing, however. We note that the Joint Ap-
pendix includes all of the orders which appellants wish
to challenge.18 -

s184 See JA 253, 629. Appellees also argue that these issues
are not reviewable because appellants' counsel, in a letter to
appellees' counsel dated April 25, 1980, provided a list of
issues appellants intended to present on appeal, but did not
include on this list the decision to grant summary judgment
or the decision to defer consideration of the motion to compel.
See addendum to appellees' brief (copy of letter). Appellees
suggest that this letter should be treated as a designation
of issues pursuant to Rule 30(b), FED. R. Arpp. P., which
provides, in pertinent part:

The parties are encouraged to agree as to the contents
of the appendix. In the absence of agreement, the ap-
pellant shall, not later than 10 days after the date on
which the record is filed, serve on the appellee a designa-
tion of the parts of the record which he intends to in-
clude in the appendix and a statement of the issues which
he intends to present for review. * * *

We do not find, however, that the letter can be treated as a
formal designation of issues pursuant to Rule 30(b). Even
if the letter was so interpreted, we would review the issues
not listed. Appellees have not shown how they are prejudiced;
also, as we have stated, the Joint Appendix does contain the
order granting summary judgment and the order deferring
consideration of the motion to compel.
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A. Summary Judgment in Favor of Individutal De-
fendants Who Held Office After 1973

In July 1977 each of the individual appellees who
took office after January 1974 moved for summary judg-
ment on the ground that they were not in office at the
times of the acts alleged. They filed affidavits setting
forth the dates on which they assumed office and dis-
claiming any knowledge of or participation in a con-
spiracy against the appellants. s8 5 Appellants responded
with an affidavit of counsel under Rule 56(f), stating
that they needed further discovery before they could
respond to appellees' motion for summary judgment.18 6

They also claimed that the affidavits of three of the
appellees, Postmaster General Benjamin Bailar, Attorney
General Levi, and Internal Revenue Service Commis-
sioner William Williams, raised new issues of material
fact, since they seemed to concede involvement in in-
vestigations of Party activities.' 8 7  Finally, appellants

185 See Motion of Certain Defendants [Griffin Bell, W. Mi-
chael Blumenthal, Clifford Alexander, Stansfield Turner, Ben-
jamin Bailar, Edward Levi, George Bush, William Simon,
and William Williams] for Summary Judgment, July 14, 1977,
R56.

186 See appellants' Memorandum of Points and Authorities
in Opposition to Motion of Certain Defendants for Summary
Judgment, September 1, 1977, R 71 (affidavit of Bruce
Terris).

187 See id. at 15-17. In his affidavit former Attorney Gen-
eral Levi acknowledges receiving information concerning the
ongoing "domestic security investigation" of the Party and
COINTELPRO operations. He goes on to state that he de-
cided to terminate the investigation of the Party shortly
after he took office. See Motion of Certain Defendants for
Summary Judgment, R 56 (Levi Affidavit). Former Post-
master General Benjamin Bailar acknowledges that mail
addressed to the Black Panther Party "may have been op-
ened" under authority granted by federal statutes that per-
mit opening of mail either pursuant to a search warrant or

?
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noted that their complaint alleged a continuing con-
spiracy, and described several overt acts occurring after
January 1974. T188 In July 1978 the District Court granted
the motion. It stated that the post-1973 appellees' af-
fidavits evidenced a lack of involvement in the acts al-
leged, and that the affidavits were substantiated by the
recency of the terms of office. Moreover, appellants had
failed to respond with evidentiary submissions of their
own. The court recognized that appellants had filed an
affidavit of counsel pursuant to Rule 56 (f), but found
that since that affidavit was submitted "plaintiffs have

by a Postal Service employee for the purpose of determining
an address to which the letter can be delivered. The af-
fidavit does not state whether the Postal Service had search
warrants or whether the mail was opened to ascertain delivery
addresses. The affidavit also concedes that Black Panther
Party publications were misclassified by the Postal Service,
and that, as. a result, the Party was charged excessive po,stage.
There is. no explanation as to why. this occurred. See id.
(Bailar Affidavit). Former Acting Commissioner of the IRS
William Williams concedes in his affidavit that he participated
in a meeting at which the status of Newton's tax investiga-
tion was discussed. He also stated that he discussed the
Black Panther Party and individual members and supporters
with former IRS Commissioner Donald Alexander. Id. (Wil-
liams Affidavit).

's See Memorandum of Points and Authorities in Opposi-
tion to Motion of Certain Defendants for Summary Judg-
ment, R 71 at 11-12. See also Amended Complaint at JA 34,
37 (government allocated funds in 1976 "to pay off inform-
ants and provacateurs [sic]") (FBI surveillance of Elaine
Brown). Appellants also noted that, although COINTELPRO
actions formally terminated in 1971, the Senate Report found
that "COINTELPRO existed for years on an 'ad hoc' basis
before the formal programs were instituted, and more sig-
nificantly, COINTELPRO-type activities may continue today
under the rubric of 'investigation.'" Senate Report, supra
note 19, Book III at 12; see id. at 13-14.
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had ample opportunity to take * * * discovery and have
taken discovery * ." 189

We reverse on the ground that appellants had not yet
been given sufficient time to take discovery. When the
motion was granted, discovery was still in the first
"wave." In fact, appellants had received appellees' first
response to their request for documents only three months
earlier. The materials they received were highly dis-
organized. 9 0 Moreover, only three days before the order
granting summary judgment was entered, appellants re-
ceived an entirely new batch of documents.'91 Because
appellants believed appellees' response was inadequate,
they later decided to file a motion to compel discovery.'9 2

Under the circumstances, the District Court should have
denied or at least postponed its decision on the motion
for summary judgment. A central purpose of Rule 56
(f) is to insure that diligent parties are given a reason-
able opportunity to complete discovery and prepare their
cases. Committee for Nuclear Responsibility, Inc. v.
Seaborg, 463 F.2d 783 (D.C. Cir. 1971). See also Quinn
v. Syracuse Model Neighborhood Corp., 613 F.2d 438
(2d Cir. 1980). Sufficient time for discovery is par-
ticularly important where crucial facts are in the con-
trol of the opposing party. Washington v. Cameron, 411
F.2d 705 (D.C. Cir. :1969). See also Costlow v. United

18 Order of July 27, 1978 at JA 253.

'o See text and note at note 44 supra (describing appel-
lants' motion to compel production of documents by federal
appellees).

191 See appellants' brief at 61; Memorandum of Points and
Authorities in Support of Plaintiffs' Motion to Compel Dis-
covery by Federal Defendants at JA 261.

192Appellants' motion to compel was filed September 21,
1978, after the District Court granted the motion for sum-
mary judgment in favor of the post-1973. appellees. See
Docket of Proceedings at JA 14-15.

States, 552 F.2d 560 (3d Cir. 1977).13 Here, appellants
have repeatedly stated their intent to rely on materials
provided by the government through discovery to prove
their claims of conspiracy.

Although we conclude that appellants should be given
an opportunity to take further discovery, we are not
convinced, on the basis of the record as it now stands,
that they will be able to uncover any evidence implicat-
ing the post-1973 appellees. Almost all of the activities
described in the complaint were alleged to have oc-
curred before 1974. In fact, the FBI's operations under
COINTELPRO were disbanded in 1971. The complaint
does refer to two recent events: it alleges that the FBI
continues to take the license plate numbers of all persons
who visit Elaine Brown, and it states that in 1976 the
government allocated funds "to pay off informants and
provacateurs [sic]." 194 But these actions are not neces-
sarily unlawful. It is also true that former Attorney
General Edward Levi, former Postmaster General Ben-
jamin Bailar, and former Acting IRS Commissioner Wil-
liam Williams concede that they participated in investi-
gations of the Party.19 5 There is no indication that their
conduct was illegal, however. Under the circumstances,
the District Court might consider establishing an ex-
pedited discovery schedule with respect to the claims
against the post-1973 government officials. By expedit-
ing discovery the court could ensure that these indi-
viduals will avoid any unnecessary involvement in fur-
ther litigation.

'o See generally 10 C. WRIGHT & A. MILLER, FEDERALI
PRACTICE AND PROCEDURE 2741 (1973) (discussing sufficiency
of reasons for not presenting affidavits).

'".See Amended Complaint at JA 34, 37.
19 See note 187 supra (describing contents of affidavits).
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B. Motion for Extension of Time in Which to File
for Class Certification

On March 11, 1977 appellants filed a motion for an
extension of time in which to move for class certifica-
tion.196 Appellees opposed that motion on the ground
that under Local Rule 1-1.3 (b) of the Rules of the Dis-
trict Court for the District of Columbia motions for
class action certification must be filed within: 90 days
of the time the complaint is filed.'9 7 Here, the complaint
was filed on December 1, 1977. Thus the time for:moving
to certify a class had expired 11 days prior. Accord-
ing to appellees, since the time for moving toi' certify
a class had expired, motions for extensions of time in
which to file for certification were also precluded. The
District Court agreed, and refused to grant an exten-
sion.' 98 We affirm.

Appellants failed to offer any compelling reasons why
the local rule should not be followed. In their motion
appellants argued, first, that "[r]esearch into the facts
which will determine the extent of the alleged class is
extremely time-consuming and is still underway." 199 But
ongoing research need not have precluded a timely mo-
tion for class certification. At least as a preliminary
matter, the definition of the proposed class that was
provided in the complaint would have been sufficient for
purposes of a motion for class action certification. Sec-

196 See Motion for Enlargement of Time in Which to Move
for Class Action Certification, R 11.

'
97 See Federal Defendants' Points and Authorities in Oppo-

sition to Plaintiffs' Motion for Enlargement o£ Time in Which
to Move for Class Action Certification, R 12. See also note 28
supra (quoting text of Local Rule 1-13(b)).

'9 8 See Order of May 26, 1977 at JA 56.
19 See Memorandum of Points and Authorities in Support

of Plaintiffs' Motion for Enlargement of Time in Which to
Move for Class Acttion Certification, R 11.

ond, appellants argue that a motion was not yet ap-
propriate because the complaint had not yet been served
on appellees, and because the government had received
an extension of time in which to respond to the com-
plaint.200 But this excuse is unavailing. It is instruc-
tive to compare Coffin v. Sec'y of Health, Educ., and
Welfare, 400 F.Supp. 953 (D. D.C. 1975) (three-judge
court), where class action certification was denied for
failure to comply with Local Rule 1-13 (b). In that case
the court rejected a claim that plaintiff should not be
held to the 90-day limit because defendants had filed
motions to dismiss, to dissolve the three-judge court, and
to transfer the case, and the class action certification
issue could not be resolved until those motions were
decided. We also point out that strict enforcement of
Local Rule 1-13 (b) implements the policy of Rule 23
(e) (1) of the Federal Rules of Civil Procedure, which
states that the status of class actions should be deter-
mined quickly. Moreover, this was not a situation where
appellants had failed to "beat the clock" by a few
hours.2 0l

C. Decision to Delay .Consideration of Appellants'
Motion to Compel Production of Documents by
Appellees

Appellants claim that the District Court abused its
discretion when it decided to postpone consideration of
their motion to compel production of documents by ap-
pellees. As a result of this postponement, appellants
argue, the District Court decided the motions to compel

290 Id.

201 See Order of May 26, 1976 in Gutmann v. Middendorf,
D.C. Civil Action No. 75-1883 (attachment to Federal Defend-
ants' Points and Authorities in Opposition to Plaintiffs' Mo-
tion for Enlargement of Time in Which to Move for Class
Action Certification, R 12).

74a
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further responses to interrogatories and to dismiss with.
out considering appellees' misbehavior. Appellants sug-
gest that, particularly where the court was deciding
whether dismissal of their case was appropriate, the
conduct of appellees was relevant. Appellees respond by
arguing that the District Court has broad discretion to
manage the timing of discovery. Because we reverse the
dismissal and remand for further proceedings, we need'
not resolve this dispute. We believe, however, that there
is some merit in appellants' position. When a court is
deciding whether to impose sanctions on one party, the
behavior of the other party deserves some consideration.
On remand, if the District Court is confronted with new
motions for sanctions by appellees, it should examine
their conduct before making its decision.

VII. CONCLUSION
We reverse the District Court's order dismissing the

Black Panther Party and Huey Newton. The case is
remanded so that the court may reconsider its decision
to deny their claims of constitutional privilege in light
of the legal principles outlined in this opinion. If the
court decides that the claims of privilege should have
been upheld, both the Party and Newton should be re-
instated. We also reverse the dismissal of the other
named plaintiffs. Regardless of the court's decision re-
garding the Party and Newton, these individuals should
be reinstated and given another opportunity to pursue
their claims. We reverse the decision to award expenses
to appellees: because we conclude that the dismissals
were inappropriate, the basis for that award has- evap-
orated. And we reverse the District Court's decision to
award summary judgment in favor of the individual ap-
pellees who held office after 1973, since we do not find
that appellants have had sufficient opportunity to take
discovery. We affirm the District Court's decision to
deny appellants' motion for an extension of time in which

to file for elass action certification. The individual ap-
pellants may not press claims on behalf of the classes
described in their complaint.

Although we believe this action should go forward,
we admonish all parties to do their utmost to ensure that
this suit proceeds expeditiously. We hope that, particu-
larly when the parties seek further discovery, there will
be more cooperation and less acrimony. No reason ap-
pears why this case, given a good faith effort by all
parties, cannot proceed to a responsible conclusion.

Affirmed in part, reversed in part,
and remanded with instrumctions.
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MACKINNON, Circuit Judge (concurring in part and
dissenting in part).

The Black Panther Party and its co-plaintiffs seek $100
million in compensatory and punitive damages from a
number of former and present United States officials and
employee's who, beginning in 1967, 'allegedly participated
in a covert action program (code named COINTELPRO)
designed to destroy the Black Panther Party. COINTEL-
PRO was started in the wake of the "long hot summer of
1967," when internal violence in the United States reached
epidemic proportions and law enforcement agencies and
national guard units throughout the nation were severely
taxed to combat mass violence, arson, wholesale looting
and constant threats to law and order-particularly in
the large cities. At that time the Director of the Federal
Bureau of Investigation labelled the Black Panther Party
"the greatest threat" to the internal security of the
United States. S. Rep. No. 755, 94th Cong., 2d Sess.,
Book III, 187 (1976).

Following an investigation, by a Select Committee, Sen-
ator Church, Chairman, the Committee Report in 1976
revealed the details of several COINTELPRO programs,
including one that was directed at the Black Panther
Party and that allegedly violated the constitutional rights
of the Party and its members. Id. at 187-223. The report
does not constitute evidence.

Following the release of the Committee Report, this
lawsuit was started on December 1, 1976.1 Since that
date, the parties have engaged in a series of extensive dis-
covery efforts that have brought the case to its present
procedural status as described in Judge Wright's opinion.
In sum, the discovery efforts on both sides have been con-
tinuing for over three years and the end is not yet in

1 An Amended Complaint was filed March 31, 1977. At-
torney General Levi filed an Answer on June 21, 1977.
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sight. Neither is full disclosure. The district court was
understandably concerned about accelerating the speed of
full discovery in this case, but I agree with the majority
that dismissal, at the present stage of the case, was too
harsh a sanction for the Party's initial refusal to com-
ply with the discovery orders. I thus concur in the
remand and the court's order, but only to the extent
that it directs both sides to answer interrogatories im-
mediately. I dissent from the half-hearted approval of the
Party's refusal to supply certain critical information and
from any implication that the district court may not now
order all past officers of the Black Panther Party to
answer all interrogatories to the full extent of their
knowledge.2 Thus, while I concur in the remand, I would
not permit further delay in discovery on the grounds
claimed by the Party.

I. REQUIRING PARTY OFFICERS TO RESPOND INDIVIDUALLY

My principal disagreement with the majority opinion
is,over its decision that past and present individual Party
officers can not now be ordered to respond to interroga-
tories, particularly about acts in which they might have
personally participated and have personal knowledge. In
my judgment the district court did not abuse its discretion
when it ordered these individuals to respond under oath to
certain interrogatories-particularly those that the desig-
nated representative of the Party had refused to fairly
or fully answer on the grounds that she lacked the in-
formation, that she did not know where the information
could be obtained, that she was not aware of any such
information, that she did not know of any documents con-

2Although the district court ordered only Party officers
to respond individually, it would also be reasonable, in my
view, to require individual responses from authorized Party
spokesmen.
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taining the requested infomnation, or that the information
had been lost oa destroyed.?

In my view the district court has an inherent power to
supervise the discovery process and need not justify every
exercise of its supervisory power by resort to some spe-
cific provision of the Federal Rules of Civil Procedure.
The question instead should be whether the court acted
reasonably under the circumstances and not contrary to
some specific provision of the Rules.4 The district court
here, in ordering Party officers to answer defendants'
interrogatories individually after the Party's representa-

· See generally Appendix at end of this opinion.
4As the majority notes in response, the Federal Rules in

some instances provide clearly delineated procedures ad-
dressed to particular matters in the discovery process. Maj.
op. at note 103. It is true that with respect to these matters
the Rule in question preempts any inherent authority and
analysis of the court's power to act depends exclusively on
interpretation of the Rule. Societe Internationale v. Rogers,
357 U.S. 197, 207 (1958) (court's authority to dismiss com-
plaint for failure to comply with production order depends
exclusively on interpretation of Rule 37(b) (2), which speci-
fies the steps a district court may take if any party refuses
to obey a production order). The rationale of Societe Inter-
nationale, however, is inapposite here, for, as explained in
text, none of the rules cited by the majority speaks with any
particularity to the court's power to fashion an order com-
pelling discovery. Independent Productions Corp. v. Loew's
Incorp., 283 F.2d 730, 732-33 (2d Cir. 1960), also involving
Rule 37, is distinguishable for the same reason. Moreover, in
Loew's the Second Circuit held the district court ignored
specific provisions of Rule 37(a) and (b) by dismissing the
suit in advance of a failure to obey a Rule 37 (a) order.

Obviously the district court lacks power to act contrary
to the rules. What I maintain is simply that absent specific
guidance the district court has power to act reasonably. This
does not render the rules "superfluous"; it merely recognizes
that in some areas the Rules do not provide specific guidance
and that in these areas the district court has po.wer to advance
the Rules' general policies favoring fairness and expedition.

tive submitted woefully inadequate responses, acted well
within its discretion, and in accordance with the Federal
Rules.

The majority is correct in stating that Rule 33 entitles
an associational litigant at a certain stage to select an
agent to prepare responses to interrogatories. To the
extent Rule 33 confers this right, however, it is a right
only against the adverse party, not against the court.
That is, even if the opposing party may not insist upon
responses from specific officers or agents, Holland v.
Minneapolis Honeywell Regulator Co., 28 F.R.D. 595
(D.D.C. 1961), the court, under the appropriate circum-
stances, may so order.

Rule 37(a) provides that if a party fails to answer an
interrogatory submitted under Rule 33, the party seeking
discovery may move for an order compelling an answer.
The rule does not limit what the order may provide. The
common sense of the matter is that if the designated rep-
resentative of a litigating party proves unable to produce
information from the association's officers and records,
the court's order may compel officers, or other knowledg-
able individuals, to answer individually, if the circum-
stances Warrant.

In my view the majority errs when it maintains, Maj.
op. at 21-22, that the district court has power to order in-
dividual responses, if at all, only under Rule 37(b). Sub-
section (b) of Rule 37 has nothing to do with the district
court's power to compel an answer. Rule 37(b) specifies
the sanctions available to the court if a Rule 37(a) order
compelling an answer is disobeyed. It is with regard to
sanctions that Rule 37 (b) recognizes the district court's
power to "make such orders as are just." Cf. Maj. op. at
22 n.99. Requiring responses from designated individuals
is not a sanction; it is simply one means of effectuating
an order to compel answers. It is subsection (a) of Rule
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837 rather than subsection (b) that speaks to orders com-
pelling answers, and it does not restrict the district court's
discretion in placing such conditions in its order to compel
an answer as will make that order effective. That includes
the direction that association officers answer the interroga-
tories individually. Rule 33 (a), as noted, does not restrict
the district court's discretion in that regard, either, for
Rule 33(a) gives the association the right to select its
representative only at the outset, against the attempt of
the opposing party to insist on making that selection in-
itially. If the court properly finds that the first set of
responses were inadequate, and further properly finds that
individual responses are necessary to remedy the de-
ficiency, a Rule 37 (a) order to compel individual responses
to interrogatories is perfectly valid.

It remains, then, to inquire into the specific circum-
stances that led the district court to compel individual re-
sponses in this case. First, it is obvious from the record
and the responses that were made to the defendant's initial
interrogatories by Joan Kelley, the Party's designated
surrogate for that purpose, that she was unable to fur-
nish much of the information called for by the interroga-
tories. She did not have first hand knowledge of much of
the information concerning the Party that she was re-
quested and selected to furnish. She did not join the Party
until 1969, after it had allegedly engaged in 1967 in many
of the violent acts of the kind which caused the formation
of COINTELPRO, and she did not become a member of
the Party's Central Committee until 1971 (JA 730-732).
The inadequacy of Kelley as a surrogate for the Party
was also made plain by her disingenuous responses to
some of the critical interrogatories inquiring about illegal
acts: she responded that the Party has no record of any
such activity. See Responses to Interrogatories 79, 80,
88, 89, 91, 101, 102, 103, 104 in the Appendix to this
opinion. Law breakers rarely go out of their way to docu-
ment their crimes, but Party officers and others in author-

ity undoubtedly have firsthand knowledge of such acts, if
they did take place. As the district court noted, records
were scarce, much time had elapsed since the alleged oc-
currences, witnesses were scattered, and "defendants
[were] forced to rely on memories." App. 852. More-
over, Kelley reported that some people she contacted in
preparing her responses would not "talk about their
former connection with the Party." App. 731.

An explanation for this reticence may be found in the
testimony of Party co-founder and officer Huey Newton
(also a plaintiff herein), who revealed that "when any
conversation transpires between a Party member and
myself it's already understood that nothing will be told
unless I give instruction." App. 815. Newton also testi-
fied that it is against Party policy to disclose the where-
abouts of'a Party member accused of a crime. Id. In
light of all these circumstances it is clear that the district
court reasonably determined that the full factual dis-
closure contemplated by the rules of discovery would come
about expeditiously only if all the former Party officers
and authorized representatives were required to respond
individually to the specified interrogatories. See generally
Fed. R. Civ. P. 1 ("These rules . . . shall be construed to
secure the just, speedy, and inexpensive determination of
every action.")

II. THE CLAIM OF FIRST AMENDMENT PRIVILEGE AS TO
INFORMATION CONCERNING UNDISCLOSED PARTY OF-
FICERS AND AUTHORIZED SPOKESMEN

I also dissent to the extent that the majority holds that
the district court violated the Party's First Amendment
privileges in ordering disclosure of the names of all un-
disclosed Party officers and local party leaders. I agree
that the names of ordinary members need not be disclosed,
,absent a showing of a special need with respect to the
knowledge of particular individuals, but Party officers and
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authorized spokesmen are in a different category. As to
these undisclosed individuals, the defendants' need for
the information in their possession outweighs the Party's
claim of constitutional privilege. The district court bal-
anced the appropriate factors, albeit not as explicitly as
some might desire, and arrived at the correct result.
Its order to compel responses was in this respect valid,
even if dismissal was too severe a sanction for flouting it.

As the majority relates, determining whether discovery
can be compelled over a claim of constitutional privilege
requires an assessment of the substantiality of the claim
of privilege, the relevance of the information sought, and
the availability of alternative sources. I question, at the
outset, whether the district court's order compelling dis-
covery should not be upheld simply on the basis that the
Party failed to make a substantial showing of privilege.
In fact, the Party made no showing at all. It "claims
that [its associationall freedoms [under the First Amend-
ment] might be endangered if the names of its leaders
. . .not known to the public are disclosed," Maj. op. at
note 153, and "alleges that its members have been har-
assed before, and suggests this harassment may continue."
Id. (emphasis added). Of course, if they are breaking
the law, some legitimate acts of law enforcement that they
characterize as "harassment" may be justified. Yet, de-
spite its opportunities to do so, the Party has made no
evidentiary showing to rebut the defendants' explanation
that investigation of the Party ceased years ago. This
case is thus a far cry from NAACP v. Alabama, 357 U.S.
449 (1958), in which an "uncontroverted showing" of
past reprisals against persons disclosed to be affiliated with
the NAACP permitted the Supreme Court to conclude
that compelled disclosure of the NAACP's membership in
Alabama would have unwarranted adverse consequences
for the individuals involved. Id. at 462-63.

NAACP v. Alabama is also distinguishable on other
grounds. Justice Harlan's opinion upheld the First

Amendment right of the NAACP to refuse to disclose the
names of its general rank and file members in Alabama
to state authorities who were resisting the civil rights
campaign by the NAACP in that state. And the civil
rights campaign was legal. What is critical in the Ala-
bama decision to this case is that while the NAACP
withheld the names, it furnished the "total number" of its
ordinary members in Alabama. It also furnished "the
names of all its directors and officers." 357 U.S. 465.
NAACP is thus not authority for the Black Panthers
withholding names of the Party's officers and authorized
spokesmen.

Moreover, the names of the NAACP's ordinary mem-
bers had little or no relevance to the lawsuit brought by
Alabama against the NAACP; that suit was brought
merely because the NAACP had failed to register as a
foreign. corporation. The NAACP furnished evidence of
its finances in the state and admitted that it had many
members in the state. Discovering the names of the or-
dinary members would not have added to the proof that
the NAACP was doing business in the state. Justice
Harlan's opinion, in distinguishing the case of Bryant v.
Zimmerman, 278 U.S. 61 (1928), implicitly acknowledged
that the names of persons in an organization may some-
times be highly relevant to a lawsuit. In Zimmerman the
Supreme Court upheld a New York statute that required
the Ku Klux Klan in that state to produce its "roster of
membership and list of officers for the current year." The
New York statute applied to unincorporated associations
that required an oath as a condition of membership. In
NAACP, the Court distinguished Zimmerman, indicating
that the New York statute was evidently meant to regu-
late an organization notorious for its "acts of unlawful
intimidation and violence" (emphasis added), whereas
the discovery of names sought by the state under the
Alabama statute at issue in NAACP would infringe
deeply upon the right of NAACP members freely to "pur-
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sue their lawful private interests." 357 U.S. at 465, 466
(emphasis added).

According to the allegations, this case is much closer to
Zimmerman than to NAACP. Plaintiffs' pleadings contend
that the Black Panther Party was at all times practically
an eleemosynary organization devoted to good works
among the poor and needy and was greatly wronged by
the acts of defendants. On the other hand, the defendants,
judging from their interrogatories and statutory respon-
sibilities, are contending that the Black Panther Party,
during the years in question, was engaged, among other
crimes, in a conspiracy to cause civil disorder in, violation
of 18 U.S.C. § 231(a), 18 U.S.C. § 371, by unlawful in-
timidation, force, violence, terrorist activities and induce-
'ments to kidnapping, murder and interference with law
enforcement officers in the lawful performance of their
official duties. Forexample, see Interrogatories 80 (storing
guns and military equipment); 81 (encouraging mutiny
in armed forces and killing of Army officers); 89 (killing
police officers); 91 (killing president and ex-president);
101 (acquiring and stealing dynamite, bombing 'of public
buildings, etc.); 102 (using explosives); 103 (hijacking
airplanes); 104 (ambushing police officers). These and
other interrogatories indicate it is part of the defendants'
defense that, in accordance with their statutory duties to
enforce federal laws and to prevent crimes against the
United States, they were engaged in a legitimate effort
to investigate the Black Panther Party to discover those
violating the laws of the United States, to destroy the un-
lawful conspiracy, and to prevent such illegal activities
in the future.5

5 Defendants have not specified the crimes they were in-
vestigating. 18 U.S.C. § 231 (a) and § 371 seem obviously
involved, however, from the information sought by the
interrogatories.

Plaintiffs also cont6nd that Carey v. Hume, 492 F.2d
631 (D.C. Cir.), petition for cert. dismissed, 417 U.S.
938 (1974)., supports their claim of a First Amendment
privilege to withhold the names of secret officers and
spokesmen. However, as we noted in Interntional Union
v. National Right to Work, 590 F.2d 1139 (D.C. Cir.
1978), our ruling in Carey v. Hume recognized that the
First Amendment interests implicated by compelled dis-
closure of the confidential source of a newsman may
sometimes be outweighed by a civil litigant's need ,for in-
formation in a lawsuit. The Party's First' Amendment
claim is similarly outweighed here.

The preconditions for compelling disclosure established
in Carey were simply that the party seeking disclosure
has made reasonable attempts to obtain the information
elsewhere, and that the information sought goes to the
heart of the lawsuit, 492 F.2d at 636-39 and cases cited.
These requirements have been satisfied here. The attempts
to obtain the information from the Party itself were un-
availing, justifying direct recourse to the Party's officers
and authorized spokesmen. It is also clear that the inter-
rogatories seek information that is critical to defendants'
apparent contention that their conduct was justified by the
nature of the Black Panther Party as an unlawful con-
spiracy engaged in numerous violations of federal law. At
this late stage in the pre-trial proceedings, since the vital
information concerning the Party's activities has been
withheld or claimed to be unavailable, the time is ripe
to require the Party's officers and authorized spokesmen,
including those not publicly known, to respond to defend-
ant's interrogatories. In fact, the officers and authorized
spokesmen who have not been publicly disclosed might
well be the persons best able to reveal the facts of the op-
eration of the alleged conspiracy.

Nor does our Right to Work decision, supra, support
the Party's insistence on secrecy. In that case we held
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that the district court had acted prematurely in order-
ing the Right to Work Foundation to disclose the names
of its contributors, but the identity of the companies
whose officers or employees were members of the Foun-
dation's Right to Work Advisory Council had already
been publicly disclosed. 590 F.2d at 1145. Those council
members are the equivalent of the officers and spokesmen
of the Black Panther Party. Right to Work thus recog-
nized no First Amendment right in concealing the iden-
tity of an organization's officers and spokesmen. More-
over, we recognized in Right to Work that

At some point, the additional burden on a litigant
in seeking out alternative sources of discovery may
justify compelling disclosure of essential information
from one asserting a constitutional privilege.

Id. at 1153. The government's evident prejudice from
yet further delay justifies disclosure now. Thus, in my
view, Right to Work, far from justifying continuing con-
cealment, is additional authority for compelled disclosure.

The Black Panther Party filed a further response on
October 2, 1979, to 107 interrogatories as ordered by the
Court on August 6, 1979. However, the Party still con-
tinued to claim that it had a First Amendment privilege
to refuse to disclose the identities of certain Central
Committee members, local leaders and certain individual
party members who were not already publicly known.
The Party stated its position as follows:

The Party, and its officers, continue to object to
the disclosure of information for which the Party
has claimed a First Amendment privilege. Specifi-
cally, the Party continues to refuse to disclose the
identities of Central Committee members whose
names have not been previously disclosed (inter-
rogatory 21); the identities of local leaders of the
Party's affiliates (interrogatory 33); and the namnes
of individual party members not already publicly
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known which were deleted from the weekly reports
from Party affiliates which were provided to de-
fendants (interrogatory 61).

(JA at 874). As stated above the plaintiffs have no
First Amendment privilege to refuse to disclose the iden-
tity of Central Committee members or local leaders.
Whether the privilege extends to individual party mem-
bers will depend on the prominence of the Party mem-
ber, his authority and upon his Party activities. There
is no general right to compel responses from "individual
party members," but if a showing were made that in-
dividual members were in possession of relevant knowl-
edge they could be compelled to answer interrogatories or
to testify by deposition. It must not be forgotten that
the suit is brought for the members in the name of their
Party.

III. THE CLAIM' OF A FIFTH AMENDMENT SELFF-
INCRIMINATION PRIVILEGE BY PLAINTIFF HUEY
P. NEWTON

Plaintiff Huey P. Newton was co-founder of the Black
Panther Party. Throughout the early violent period in
the Party's activities he exercised a controlling position
in the activities of the Party and its members, and, ac-
cording to his testimony, controlled the disclosure of in-
formation concerning the Party, even if it concerned
a crime. 6

The Government Statement to Compel Responses to Inter-
rogatories (JA 775-816) recites a portion of Newton's testi-
mony as follows:

[I]t has been a Party policy since 1966 that '... when
any conversation transpires between a Party member
and myself its already understood that nothing will be
told unless I give instruction,' even if it concerns a crime.9
[Transcript, page 146.]

9 Newton also testified it is against Party policy
to reveal the whereabouts of a Party member accused

89a
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On August 6, 1979 the district court ordered Newton
to answer 37 interrogatories over his claim that the
answers thereto would implicate his Fifth Amendment
privilege against self-incrimination. (JA 856-57.)7 He
still claims this privilege with respect to 30 interroga-
tories. (JA 991.) 8 For the future, it should be noted that
Newton as an official of the Black Panther Party can-
not assert his personal privilege to resist production of
documents of the association in his custody which might
incriminate him personally. United States v. White, 322
U.S. 696, 699-700 (1944); Wilson v. United States, 221
U.S. 361, 384-385 (1911). Cf. George Campbell Paint-
ing Corp. v. Reid, 392 U.S. 286 (1968). Thus Newton
might not be able to claim any personal privilege with
respect to those interrogatories that call for the produc-
tion of association documents. See Interrogatories Nos.
91, 92, 99, 101, 102, 103, 104.

In a great many instances, where the testimony is
relevant, courts at the pretrial discovery stage have dis-
missed civil lawsuits with prejudice when a plaintiff
claims the Fifth Amendment 9 privilege against self-

of a crime. [Transcript, page 82.] This testimony
concerned Robert Heard, one of the 'publicly-
disclosed' members of the Central Committee and
a prospective witness, who also is a fugitive. His
status as a fugitive and the existence of the Party's
policy obviously makes fruitless [the] suggestion
that defendants. should attempt to interview such
members before receiving further answers.

(JA 815 & n.9).
7 The designated interrogatories were: 11-15, 17-41, 43-45,

49, 51, 64, 74. (JA 857).
8 Interrogatories 17, 21, 26, 37, 51, 64 and 74 have been

answered (JA 991).
9 The Fifth Amendment provides "no person . . shall be

compelled in any criminal case to be a witness against him-
self, nor be deprived of life, liberty, or property, without due

incrimination and thereby denies the civil defendant use
of the. incriminating testimony. The rationale relied
upon by the courts in such cases has not been uniform.
In Lyons v. Johnson, 415 F.2d 540 (9th Cir. 1979) the
court after several preliminary comments ruled that in
any event the Fifth Amendment could not be used to
block all discovery. The court in Tomko v. Lees, 24 Fed.
R. Serv. 2d 407 (W.D. Pa. 1977) denied a claim of self-
incrimination by a plaintiff who sued police under 42
U.S.C. § 1985 for a threat to arrest him unless he' turned
informer and then sought the Fifth Amendment privilege
against testifying to his involvement in the criminal ac-
tivity for which arrest was threatened. The court refused
to permit such claim, noting

It would be uneven justice to permit plaintiffs to
invoke the [court's] powers [to seek redress] and,
at the same time, permit plaintiffs to fend off ques-
tions, the answers to which may constitute a valid
defense or materially aid the defense.

(quoting Independent Productio CoTrp. v. Loew's, Iw.,
22 F.R.D. at 276). In an earlier case in the Eastern
District of Pennsylvania involving a claim of privilege
against self-incrimination the court cited Lyons v. John-
son, supr, and reasoned that since the plaintiff was a
voluntary litigant he could not refuse to answer 50 ques-
tions. Penn Communicatiows Specialists, Inc. v. Hess, 65
F.R.D. 510, 511 (E.D. Pa. 1975). Judge Neville's de-
cision in Brown v. Ames, 346 F. Supp. 1176-1178 (D.
Minn. 1972) was also relied upon. That was a false

process of law...." The privilege has been held to extend
to civil proceedings. McCarthy v. Arndstein, 266 U.S. 34
(1924) (examination of a petitioner in bankruptcy); and to
a non-criminal disciplinary hearing of a prison inmate. Baxter
v. Palmigiano, 425 U.S. 308, 316 (1976). However, the
privilege may be found in effect to have been waived where
the party answers some preliminary questions but desires to
'stop at a certain point. Rogers v. Uinited States, 340 U.S. 367
(1951); United States v. Monia, &17 U.S. 424 (1943).

7VVa
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arrest suit by plaintiffs who refused to answer any
deposition questions relating to any conversations or
conduct on the day of the arrest. Finding that the
answers to the questions could lead to the discovery of
relevant evidence of probable cause to make the arrests,
the court ruled that the plaintiffs must testify or suf-
fer their action to be dismissed. It is the prejudice to
the defendant that overrides the privilege.

An antitrust action in the Southern District of New
York reached the same conclusion. Therein the court
ruled that since the witness was the sole stockholder and
prime mover of the corporation plaintiffs, his refusal to
testify about his Communist Party connections, which tes-
timony was relevant and material to the specific defense
of the defendant, amounted to a refusal by the plaintiff
corporation and constituted a waiver of its privilege
to bring the action. Independent Productions, Inc. v.
Loew's, Inc., 22 F.R.D. 266, 277-78 (S.D.N.Y. 1958).

Several courts have also characterized their rulings
as prohibiting a plaintiff from using the privilege against
self-incrimination as both a sword and a shield:

Plain justice dictates the view that, regardless of
plaintiff's intention, plaintiffs must be deemed to
have wvaived their assumed privilege by bringing this
action. Moore, Federal Rules and Official Forms, 164
(1956).

This view strikes home. Plaintiffs in this civil action
have initiated the action and forced defendants into
court. If plaintiffs had not brought the action, they
would not have been called on to testify. Even now,
plaintiffs need not testify if they discontinue the
action. They have freedom and reasonable choice of
action. They cannot use this asserted privilege as
both a sword and a shield. Defendants ought not be
denied a possible defense because plaintiffs seek to
invoke an alleged privilege.

Id. at 276, 277, quoted in Bramble iv. Kleindienst, 357
F. Supp. 1028 (D. Colo. 1973).

The opinion in Christtenson v. Christenson, 281 Minn.
507, 162 N.W.2d 194 (1968) by Justice Nelson aptly
poses the question and supplies the answer.

The question is rather whether plaintiff should be
permitted to withhold information [under a claim
of self-incrimination] which must relieve defendant
of liability and at the same time be permitted to
prosecute her claim. The risk that plaintiff might
thereby succeed in an unmeritorious claim would
seem to be so substantial that she must either di-
vulge the information or-abandon her claim.

162 N.W.2d at 202.

The New York Court of Appeals in Laverne v. Incorp.
Village of Lcaurel Hollow; 18 N.Y.2d 635, 272 N.Y.S.2d
780, 219 N.E.2d 294 (1966), also relied upon this
rationale.

The privilege against self-incrimination was in-
tended to be used solely as a shield, and thus a plain-
tiff cannot use it as a sword to harass a defendant
and to effectively thwart any attempt by defendant
as a pretrial discovery proceeding to obtain informa-
tion relevant to the cause of action alleged, and pos-
sible defenses thereto. -(See, also, Franklin v. Frank-
lin, 365 Mo. 442, 283 S.W.2d 483; Hazlett v. Bullis,
12 A.D.2d 784, 209 N.Y.S.2d 601 [2 Dept 1961]).

Judge Doyle in:the Western District of Wisconsin rea-
soned similarly in Kisting v. Westchester Fire Ins. Co.,
290 F. Supp. 141-49 (W.D. Wis. 1968). This was a
civil action on a fire insurance policy where the in-
surance company alleged arson by the insured as an
affirmative defense.

Plaintiff's next contention is that the privilege
against self-incrimination justifies Kisting's refusal
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i to answer the questions involved. Plaintiffs thus
seek to utilize the privilege not only as a shield, but
also as a sword. This they cannot do. A plaintiff
in a civil action who exercises his privilege against
self-incrimination to refuse to answer questions
pertinent to the issues involved will have his com-
plaint dismissed upon timely motion. See Stockham
v. Stockham, i68 So.2d 820, 4 A.L.R.3d 539 (Fla.
1964); Lund v. Lund, 161 So.2d 873 (Fla.App.1964);
Levine v. Borstein, 13 Misc.2d 161, 174 N.Y.S.2d
574 (S.Ct., Kings Co. 1958); aff'd 7 A.D.2d 995, 183
N.Y.S. 2d 868 (2d Dept.), aff'd 6 N.Y.2d 892, 190
N.Y.S.2d 702, 160 N.E.2d 921 (1959); Franklin v.
Franklin, 365 Mo. 442, 283 S.W.2d 483 (1955);
Annot., 4 A.L.R.3d 545. Cf. Zaczek v. Zaczek, 20
A.D.2d 902, 249 N.Y.S.2d 490 (2d Dept. 1964)

290 F. Supp. at 149.10
In an analogous situation the Supreme Court in a

denaturalization proceeding ruled that when the subject
of the action took the stand and testified in her own be-
half she waived the right to invoke on cross examination
the privilege against self-incrimination regarding mat-
ters made relevant by her testimony on direct examina-
tion. Brown v. United States, 357 U.S. 148, 154-56
(1958).

Three recent cases discuss other factors. The Fifth
Circuit in' Wehling v. CBS, 608 F.2d 1084 (5th Cir.
1979), ruled that plaintiffs during discovery should have
been allowed temporcarily to claim the Fifth Amendment
privilege without suffering immediate dismissal of their
action. It based such decision on the concltision that the
dismissal was unwarranted absent an inquiry as to
whether deferring the plaintiffs' action would allow the

1'Foss v. Gerstein, 58 F.R.D. 627 (S.D. Fla. 1973); and
Alioto v. Holtzman, 320 F. Supp. 256 (E.D. Wis. 1970),
which are frequently cited as being contra, are substantially
distinguishable on their facts.

.
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applicable statutes of limitation to lapse without preju-
dice to the defendant. In Newton's case, as explained
elsewhere, further delay will prejudice defendants and
expiration of the statutes of limitations might never
occur. Even if the statute might run as to some offenses,
the defendant's absence from the relevant jurisdiction
might have tolled the running of the statute for such a
long period of time as to cause an unreasonable delay
in obtaining vital evidence.

The second case is Campbell v. Gerrans, 592 F.2d 1054
(9th Cir. 1979) where a Fifth Amendment claim of
privilege was upheld against "highly questionable" in-
terrogatories which were considered to be harassing and
as not going to the heart of the defense. The interroga-
tories here go to the very heart of the defendants' de-
fenses and do not constitute harassment.

Finally, the Sixth Circuit in United States v. U.S.
Currency, 626 F.2d 11, 14-15 (6th Cir. 1980), suggested
that the district court should consider three alternatives:
(1) rely on alternative sources for the information that
a litigant seeks to protect with his claim of Fifth Amend-
ment privilege; (2) grant the litigant immunity as.to his
testimony; (3) stay the proceedings until criminal pro-
ceedings and statutes of limitation have run their course.
It is not practicable in this case to apply any of these
alternatives. Newton and the other officers have exclusive
knowledge of some of. the facts because they were in-
volved personally. As to the second suggestion, it would
be unthinkable to grant plaintiffs immunity from prose-
cution on the crimes alleged against them in the congres-
sional hearings. See, H. Rep. No. 92-470, 92d Cong., 1st
Sess. (1971). The magnitude and number of the alleged
offenses compel prosecution, not immunity, particularly
with respect to Newton and he is the principal subject
that we are considering here. It would be a gross mis-
carriage of the judicial process to permit an alleged
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criminal to obtaiL immunity from prosecution as a result
of his bringing a civil suit for damages against the
officials charged with his prosecution. Such law would
breed many civil suits. And granting more limited im-
munity, considering the breadth of the alleged criminal
activities, could lead to endless litigation.

As for allowing the statute of limitations to run, as
suggested above, that would be of doubtful practicality
inasmuch as they do not run for crimes of murder and
aiding and abetting murder, and these crimes may be
involved. For example, see S. Rep. No. 94-755, Book
III, 190 (1976). House Hearings, Committee on In-
ternal Security, 91st Cong., 2d Sess. 217, 229 (1970).
Also, the absence of a putative defendant from the juris-
diction tolls the running of the statute of limitations.
The federal statutes of limitations do not run while one
is a fugitive from justice. 18 U.S.C. § 3290." See Jhirad
v. Ferrandina, 486 F.2d 442 (2d Cir. 1973). For state
offenses, see 22 C.J.S. Criminad Law § 230. It is a
matter of general public knowledge that Newton was
outside the United States for a number of years. This
would extend the expiration of the time fixed by the
statute for a very considerable period of time and would
cause a further loss of testimony for all the reasons
that lapse of time causes an attrition in evidence, i.e.,
loss of memory, death, inability to locate witnesses, de-
struction and loss of documents, etc.

In sum, while filing a lawsuit may not automatically
waive one's privilege against self-incrimination, the plain-
tiff in a civil suit does not have an absolute privilege
for all time. In this case that time has passed since
defendants would be greatly prejudiced by further delay
in obtaining relevant testimony. The defendants have a
constitutional due process right to all relevant testimony

"118 U.S.C. §3290 provides: "No statute of limitations
shall extend to any person fleeing from justice."

and that right must now be recognized. See generally
Garner v. United States, 424 U.S. 648, 655 (1976).

I thus respectfully dissent to the extent of the varia-
tion between the foregoing views and those expressedi
in Judge Wright's opinion. The strength of that opinion
is minimized by its failure to respond to the First and
Fifth Amendment discussion set out above. In any event
the eventual outcome of the discovery in this case must
follow the principles set forth above if plaintiffs persist
in their recalcitrant conduct.

9,7a
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APPENDIX

There follows a sampling of the interrogatories and
responses that indicate the Party representative failed
to answer adequately. The comments that follow the re-
sponses point out the inadequacies of the responses and
indicate why the officers and authorized spokesmen of
the Party should now be required to respond to each of
these interrogatories. In my judgment, the comments are
not altered by the subsequent responses that the Party
made to some interrogatories.

Interrogatory 25:

Identify all officers and other persons who were
or now are authorized to speak on behalf of the
Black Panther Party.

Response:
The scope of the interrogatory certainly makes it

excessively burdensome and, therefore, objectionable.
It is impossible for the Party to identify everyone
who has been authorized to speak for the Party, an
organization that has been in existence for twelve
years, and had affiliates in over 40 cities throughout
the United States at various times. Party members
could have been authorized to speak on one or num-
erous occasions. At various times, numerous persons
have been authorized to speak on a broad range of
issues and policies; others only to a specific audience
or group, in response to a specific request or need to
do so. The Party has not maintained a listing of
these persons. However, we can state, that members
of the Central Committee are generally authorized
to speak on behalf of the Party, although there have
been exceptions to this proposition. The following
is a representative listing of leading Party members
and the approximate periods for which such an au-
thorization existed:

a) Ituey P. Newton ........ 1966 to the present
b) Bobby Seale ............ 1966 to 1974
c) Elaine Brown ......... 1971 to 1977
d) Ericka Huggins ........ 1972 to the present
e) David DuBois .......... 1972 to the present
f) David Hilliard .......... 1969 to 1974
g) Eldridge Cleaver ....... 1967 to 1971

This information is central to the defendants' defense.
The defendants presumably are defending their acts with
respect to the Black Panther Party and they are clearly
entitled to the names of all officers and other persons
who were authorized to act and speak for the Black
Panther Party. The party is responsible for their actions
and if such are shown to be criminal the acts of the
defendants may be fully justified. In this respect the
defendants are entitled to information concerning the
acts and authority of the various officers and members
of the party, particularly so, because in a conspiracy
the acts of co-conspirators within the scope of the con-
spiracy can be imputed to others in the conspiracy.

Interrogatory 30:
Describe in detail the nature of the affiliation be-

tween the Black Panther Party of Oakland, Cali-
fornia, and each affiliate identified in answer to
interrogatory 26.
Response:

Each "affiliate" which was listed as a Black Pan-
ther Party office or center functioned as a local office
of a single entity. Each affiliate provided those social
services as needed by the Black and poor communi-
ties of the area in which it was located. These
affiliates subscribed to the principles and theories of
government outlined in the 10 Point Program and
Platform of the Black Panther Party, the Party's
basic operating guide.

(App. 107).
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This is another initerrogatory that would have special
reference to discovery of facts concerning the extent of
a conspiracy. Each of the officers of the Party should
be required to respond to this inquiry because the Party
had far-flung operations that might be better testified to
by the numerous Party officers and spokesmen through-
out the country.

Interrogatory 82:
For each affiliate identified in answer to inter-

rogatory 26, identify all present and former offices,
posts and other positions of responsibility of; the
affiliate.

Response:
Each local affiliate had a local "central staff"

which was composed of the members in the area who
supervised and coordinated the activities and.services
of that area. See the response to Interrogatory 18
for more details in the central staff's functions.

(App. 108).

This response is woefully inadequate. It fails to name
names. The Party officers should be required to identify
"present and former officers"' to the extent of their
ability.

Interrogatory 33:
For each office, post and position of responsibility

identified in answer to the preceding interrogatory,
identify each person who has held or holds the office,
post or position of responsibility and the dates of
their respective terms of office.

Response:

Plaintiff objects that this request is unduly burden-
some. A central file of such information does not
exist and this information, to the extent that it is
available at all, must be obtained from issues of the

13Black Panther Party newspaper which is publicly
available. Reconstruction of such names for a period
of ten years and for over forty cities is impossible
from the records kept by plaintiff.

(App. 108). The Party officers were undoubtedly in pos-
session of such information and to the extent that they
still recall it they should be required to disclose it rather
than permit the party to completely hide behind the claim
that the question is "unduly burdensome." It may also
prove to be unduly incriminating and hence essential to
the defense.

Interrogatory 46:

Identify all chapters which continued to function
after the revocation of their chapter by the national
organization and state whether such former chapters
currently are functioning.

Response:

Plaintiff does not have information on this sub-
ject.

(App. 115). The Party officers and spokesmen would un-
doubtedly have some of this information and to the extent
that they still recall it they may be required to disclose it.
Such information could produce invaluable leads to Party
activities that are highly relevant to the defense.

Interrogatory 47:

For each affiliate identified in answer to inter-
rogatory 41, state whether the property and business
or other offices either now or formerly occupied by
the affiliates was owned or leased by the national
organization.
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Response:
Plaintiff does not have records or information on

these properties.
(App. 115).

The officers and spokesmen should have a recollection
of this information. It would disclose material evidence
as to the relationship between the Party and its affiliates
for whose acts the Party must be held responsible.

Interraogatory 48:

For each affiliate's property or office where the
answer to the preceding interrogatory was negative,
was the property owned br leased by Stronghold
Consolidated Productions, Inc.?

Response:

See responses to Interrogatories 46 and 47.
(App. 115).

Some of the Party officers and spokesmen should re-
call whether the property was owned or leased by Strong-
hold Consolidated Functions, Inc. and they may be re-
quired to furnish this information.

Interrogatory 51:

Identify all documents which reflect criticism from
the national organization to any Black Panther Party
affiliate as a result of the affiliate's lack of militancy,
aggressiveness, or failure to confront police or 'other
officials.

Response:

Plaintiff does not have knowledge of any such
documents.

(App. 116).

103a

Even if the plaintiff does not have knowledge of any
such documents the question goes directly to the direc-
tion and control of the national organization and as to
the type of organization that was being conducted. The
officers who ran the Party and its spokesmen should have
detailed information about this and they may be required
to disclose it to the extent that it is within their
knowledge.

Interrogatory 54:

Identify (by docket number, court, and parties)
all civil and criminal actions (Federal and State) in
which the Black Panther Party, its officers and mem-
bers, or any Party affiliate was a party, other than
actions involving marital, child support, or persona]
debt issues.

(App. 117). The party's :response was lengthy :and is not
repeated. It stated that this interrogatory was overly
burdensome and that court records are as available - to
the defendants as to the plaintiffs. Claim was also made
that the defendants had extensive records regarding
criminal actions, and three actions were specifically re-
ferred to. However, as to any other information known
to the Party officers and spokesmen, they may be re-
quired to disclose it. While the defendants might know
about some criminal actions involving the Party, they
may not know that some criminal prosecutions that have
been brought involve members of the Black Panther
Party-particularly since the Party has indicated that
it has some secret officers and members. Undisclosed
crimes then may extend beyond those that the govern-
ment was able to discover previously. Consequently, to
the extent that Party officers and authorized spokesmen
have such information, they may be required to dis-
close it.
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Interrogatory 58:
Describe in detail the purposes,. aims, goals, and

actions of The Emergency Conference to Defend the
Right of the Black Panther Party to Exist held on
or about March 7-8, 1970, in Chicago, Illinois.

Response:

Plaintiff has no knowledge or documents with re-
gard to this Conference which was not held or spon-
sored by the Party.

(App. 119-120).

Since the Party has claimed it has "no knowledge or
documents with regard to this conference" which was al-
legedly not held or sponsored by the Paxty, if any of the
officers or spokesmen have any information in connection
with it, they may be required to disclose it.

Interrogatory 59:
Identify all other Conferences, ad hoc organiza-

tions, programs, and conventions (by title, date, and.
location) with purposes, aims, goals, and actions
similar to the Chicago conference referenced in the
preceding interrogatory.

Response:
Plaintiff has no knowledge or documents with

regard to such conferences, organizations, programs
or conventions and none were held or sponsored
by the Party.

Interrogatory 60;

Identify all documents distributed at or generated
as a result of the Chicago conference and-the con-
ferences, ad hoc organizations, programs, and con-
ventions identified in answer to the preceding inter-
rogatory which discuss, mention, or in any way refer

to nation-wide harrassment of repression against the
Party.
Response:

See responses to Interrogatories 58 and 59.
(App. 120).

Since the Party claims not to have any information con-
cerning these matters it'is proper to ask the Party.officers
and former spokesmen to respond to such interrogatories
to the extent of their ability.

Interrogatory 67:
With regard to those documents identified in an-

swer to interrogatories 62 and 63 which are not
retained by the national office, identify which persons
or organization (including affiliates) might have the
documents.
Response:

Plaintiffs are not aware of any other organization
or affiliate that might be in possession of these docu-
ments with the exception of the defendants.

(App. 122-123). Since the Party claims it is not able to
furnish this information it is perfectly proper to ask those
who controlled of the party and directed its operation to
furnish such information as they may have in connection
therewith.

Interrogatory 70:

Provide the present address of Bobby Seale.

Response:

Plaintiff does not have the present address of
Bobby Seale.

(App. 123).

Since the plaintiff claims not to have this information
it is perfectly proper to make the Party'officers respondI i jj:
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to this inquiry. They well might know the present ad-
dress of the named individual. A recent newspaper story
reported he was in Seattle.

Interrogatory 72:

Did Party members ever give the Party, or its
officers, a percentage of moneys and/or goods which
had ben [Sitc] taken without an exchange of consid-
eration?

Response:

No.
(App. 124).

This interrogatory is aimed directly at Party "officers"
and to transactions between them and the Party. It re-
quests information that the officers are peculiarly equipped
to supply if any exists. Each Party officer may be re-
quired to respond to this interrogatory.

Interrogatory 73:

Identify all documents which reflect the receipt of
such a percentage by the Party or its officers, in-
cluding but not limited to documents which either
commend or criticize members in connection with
the receipt of such a percentage or the failure to pay
a percentage.

Response:

There are no such documents.

(App. 124).

Same position as the comment to Interrogatory 72.

Interrogatory 75:

Were Party members or officers required by any
formal or informal rule or encouraged to obtain,
carry, and/or train with firearms?

Response.
Within the limits of the law and the Constitution,

the right to bear arms and defend one's home and
property was not discouraged.

(App. 124).
The response of the plaintiff hedges its answer. To

the extent that it existed Party officers and spokesmen
would have individual knowledge of the information here
requested and they should be required to state whether
such activity was "required by any formal or informal
rule or encouraged." If it was encouraged, they would be
the most likely ones to encourage such activity-hence
they may have a peculiar ability to respond to this in-
terrogatory.

Interrogatory 79:
For each year beginning in.1966, identify which

offices of the Black Panther Party or its affiliates
have had revolvers, rifles, machine guns, shotguns,
other firearms, hand grenades, bazookas, M-79
grenade launchers, dynamite, and/or plastic explo-
sives stored in that office.

Response:
Plaintiff has no records or other means of identi-

fying which offices or affiliates, if any, have had such
materials stored.

(App. 125-126).
This reply is not responsive to the question. The inter-

rogatory seeks information that was directly related to the
activities of Party officers and they should be required to
respond to the extent of their individual knowledge.

Interrogatory 80:
Identify (by make or type, model and, where ap-

propriate, serial number) all revolvers, rifles, ma-
chine guns, shot guns, other firearms, hand grenades,
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bazookas, M-79 grenade launchers, dynamite and
plastic explosives which have been stored at any
time in an office of the Black Panther Party or any
affiliate for each year beginning with 1966.

Response:

See response to Interrogatory 79.
(App. 126).

This reply is not responsive and the individual officers
and spokesmen may be required to respond thereto. The
question is directed at information that is material to
determining the character of the organization being in-
vestigated and thie knowledge of the officers of the ac-
tivities of the organization is material and relevant.

Interrogatory 88:
In addition to the article appearing in the March

21, 1970 issue of "The Black Panther", identify all
documents originated by the Party, its officers, or
any affiliate which reflect statements, suggestions,
orders, or policy that American troops in Vietnam
should kill their officers, General Abrams and/or his
staff.

Response:
No such documents exist. If there was any state-

mnent on this general subject it would have appeared
in the "Black Panther". However, the article of
March 21, 1970, and any other similar article, are
rhetorical in the idiom of the Black and poor com-
munity and reflect the Party's disagreement with
the United States Government's participation in the
war in Vietnam.

(App. 128).

The party's claim that such statements were "rhetori-
cal" is in effect an admission of their existence. Since

this information is vital to determining the true character
of the party and inquires specifically as to any acts by
"officers," all officers may be required to personally re-

spond to this interrogatory.

Interrogatory 89:
Identify all docume'nts originated by the Party, its

officers, or any affiliate which reflect statements,
suggestions, orders, or policy that members or others
should kill police officers.

Respone:

No such documents exist. While defendants may
believe that such documents. exist, this again reflects
defendants failure to understand that statements of
the Party are frequently to be understood rhetorically
and not literally.

(App. 128).

The claim that no such documents exists is implicitly
contradicted by the statement that defendants do not un-
derstand rhetorical statements. Thus the Party officers
who were directing the activities of the party may be
compelled to respond to the interrogatory.

Interrogatory 91:
In addition to the itatement by Party Chief of

Staff David Hilliard reported in the November 22,
1969 issue of "The Black Panther," identify all
documents originated by the Party, its officers, or
any affiliate which reflect statements, suggestions,
orders, or policy that members or others should kill
Richard Nixon, Lyndon Johnson, or other officials
of government.

Response:

No such documents exist. The November 22, 1969
article and any similar comments are rhetorical
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indications of our disagreement with the repressive
and illegal activities of such government officials.
See responses for Interrogatories 88-90.

(App. 129).

Same comment as to Interrogatory 89.

Interrogatory 101:
Identify all documents which discuss, refer to,

plan, or in any way mention the following:
A) the theft of approximately 1000 pounds of

dynamite from Quick Supply in Ankeny, Iowa on
or about May 5, 1970;

B) the acquisition, storage, handling, or use of
any dynamite, including but not limited to dynamite
taken from Quick Supply or 21/2" by 16" dynamite,
by members of the Omaha, Nebraska or Des Moines,
Iowa Chapters or National Committees to Combat
Facism;

C) the bombing of the Des Moines, Iowa Police
Department on or about May 13, 1970;

D) the bombing of the Ames, Iowa Police De-
partment on or about May 22, 1970;

E) the bombing of the Chamber of Commerce
building in Des Moines, Iowa on or about June 13,
1970;

F) the burglary of the Holm gun shop in Des
Moines, Iowa on or about June 13, 1970;

G) the placement. of an explosive boobytrap device
beneath a freeway bridge in Des Moines, Iowa on
or about June 21, 1970;

H) the bombing of the Drake University science
hall in Des Moines, Iowa on or about June 29, 1970;

I) the bombing of the North Assembly police sta-
tion in Omaha, Nebraska on or about June 11, 1970;

J) the bombing of Components Concept Corpora-
tion in Omaha, Nebraska on or about July 2, 1970;

K) the placement of a boobytrapped toolbox in
Des Moines, Iowa on or about August 1, 1970; andJ
or

L) the killing, by way of boobytrapped suitcase,
of police officer Larry Minard at 2867 Ohio Street
in Omaha, Nebraska on or about August 17, 1970.
Response:

Plaintiff is not aware of any such documents.
(App. 133v134).

Since the awareness of the Party representative is
somewhat limited, those with firsthand knowledge going
back beyond her time with the Party may be required to
respond. If such documents exist, many of the officers
might have personally prepared them. The specificity of
this interrogatory and Kelley's statement that she is not
"aware" of any such documents fully justifies requiring
each Party officer to respond to this interrogatory.

Interrogatory 102:
Identify all documents which discuss, refer to,

plan, or in any way mention the use of explosive
devices by Party or Party affiliate members.
Response:

Plaintiff has no such documents which plan the
use of explosive devices by the Party or affiliates.
However, mention of such devices has been made
from time to time in various articles printed in the
"Black Panther" newspaper.

(App. 134-i35).

The response that the plaintiff has no such documents
is not a complete answer to the question or the request to
"identify all documents." Each officer and spokesman
may be required to respond to this inquiry because of the
importance of the information and because it well might
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have been that the officers prepared such documents in the
first place and might have an excellent recollection thereof.

Interrogatory 103:
Idenitify all documents which discuss, refer to,

plan, or in any way mention hijacking airplanes by
Party or Party affiliate members.

Response:
Plaintiff has no such documents which plan hi-

jacking airplanes by the Party or affiliates. How-
ever, mention of such activity has been made in
articles which have appeared in the "Black Panther"
newspaper.

(App. 135). The comment made as to Interrogatory 102
is equally applicable here.

Interrogatory 104:
Identify all documents which discuss,. refer to,.

plan, or in any way mention ambushes of or gun
battles with police or other law enforcement officers
by Party or Party affiliate members.

Response:
Plaintiff has no such documents except for issues

of the "Black Panther" which report on police or
other government agency activities against the Party
or affiliates.

(App. 135). Same comment as to Interrogatory 102,
supra.
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APPENDIX B
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

September Term, 1980
Civil Action No. 76-2205

No. 80-1302
THE BLACK PANTHER PARTY, ET AL., APPELLANTS

V.

WILLIAM FRENCH SMITH,
Attorney General of the United States, ET AL.

Argued 2-13-81
Before: Robinson, Chief Judge, Wright, Tamm, Mac-

Kinnon, Wilkey, Robb, Wald, Mikva, Edwards
and Ginsburg, Circuit Judges

ORDER
The suggestion for rehearing en bane of all appellees

except Moore and Sullivan and the suggestion for re-
hearing en bane of George C. Moore have been circulated
to the full Court. No judge of the Court has requested
the taking of a vote thereon and upon consideration of
the foregoing, it is

ORDERED by the Court en bane that the aforesaid
suggestions are denied.

Per Curiam
FOR THE COURT:
GEORGE A. FISHER
Clerk

Filed Sep. 14, 1981

By: /s/ Robert A. Bonner
ROBERT A. BONNER
Chief Deputy Clerk

Circuit Judge Robb and Wald did not participate in
the foregoing order.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

September Term, 1980

Civil Action No. 76-2205

No. 80-1302

THE BLACK PANTHER PARTY, ET AL., APPELLANTS

V.

WILLIAM FRENCH SMITH,

Attorney General of the United States, ET AL.

Argued 2-13-81

Before: Wright, MacKinnon and Ginsburg, Circuit
Judges

ORDER

On consideration of the petitions for rehearing of all
appellees except for Moore and Sullivan and the petition
for rehearing of George C. Moore, it is

ORDERED by the Court that the aforesaid petitions
are denied.

Per Curiam
FOR THE COURT:

GEORGE A. FISHER

Clerk

By: /s/ Robert A. Bonner
ROBERT A. BONNER
Chief Deputy Clerk

Filed Sep. 14, 1981

Circuit Judge MacKinnon would grant the petitions
for rehearing.

/s/ John Lewis Smith, Jr.
United States District Judge

THE BLACK PANTHER PARTY, ET AL., PLAINTIFFS

V.

EDWARD LEVI, ET AL., DEFENDANTS

Filed Feb. 13, 1980

AMENDED ORDER AND FINAL JUDGMENT

Civil Action No. 76-2205

Upon consideration of defendants'
and for costs, plaintiffs' opposition,
randa, and oral argument of counsel,
of February, 1980:

motion to dismiss
supporting memo-
it is this 13th day

ORDERED that defendants' motion to dismiss is here-
by granted; that all named plaintiffs to this action are
hereby dismissed; and that plaintiffs Black Panther
Party and Huey P. Newton shall pay defendants' reason-
able expenses in bringing this motion, including attor-
neys' fees.

Date 2/13/80
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APPENDIX F

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 76-2205

THE BLACK PANTHER PARTY, ET AL., PLAINTIFFS

V.

EDWARD LEvI, ET AL., DEFENDANTS

ORDER

Upon consideration of defendants' motion to dismiss
and for costs, plaintiffs' opposition, supporting memo-
randa, and oral argument of counsel, it is this 25th day
of January 1980

ORDERED that defendants' motion to dismiss is here-
by granted and plaintiffs shall pay defendants' reason-
able expenses in bringing this motion, including attor-
ney's fees.

/s/ John Lewis Smith, Jr.
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 76-2205

THE BLACK PANTHER PARTY, ET AL., PLAINTIFFS

V.

EDWARD LEVI, ET AL., DEFENDANTS

Filed Jan. 25, 1980

MEMORANDUM

The Black Panther Party along with some of its mem-
bers and supporters bring this action against the United
States, former and current high-ranking officials of sev-
eral government agencies, and a former White House
Assistant, contending that the defendants conspired to
destroy the Party. The matter is before the Court on
defendants' motion for the sanctions of dismissal and
costs because plaintiffs have allegedly failed to comply
with this Court's order dated August 6, 1979. On the
grounds that their earlier responses were internally in-
consistent, contradictory, and evasive, the August 6 order
compelled plaintiffs to provide further answers clarify-
ing previous answers, explaining inconsistencies noted by
the defendants, or stating under oath that they were
without further knowledge if that were the case; to have
the Party's officers individually review specified inter-
rogatories and provide whatever responsive information
each might have; to file further responses based on a
complete review of the plaintiffs' publication, the Black
Panther, with respect to every issue presented by the
plaintiffs' allegations; to choose between continuing to
assert a claim of constitutional privilege or proceeding
with this suit; and finally, in the case of plaintiff Mr.
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Huey Newton, either to give further answers to certain
interrogatories or to withdraw his claims related to them.

Comptiance with the Augu~st 6 order

1. The plaintiffs shall file further responses to forty
four specified interrogatories, clarifying previous an-
swers, explaining inconsistencies referred to by the
defendants, providing further information, or stating
under oath that they are without further knowledge
of these matters.

The Party has filed supplemental responses to sixteen
of these interrogatories and states by affidavit of its
designated agent that except for three items privileged
from disclosure by provisions of the first amendment
these responses taken together with the original and
first supplemental answers constitute all the information
available to the Party, including its officers. These re-
sponses were drafted by the Party's recently selected
agent, Ms. JoNina Abron, who replaces the Party's ear-
lier agent, Ms. Joan Kelley.

The answers are fatally defective in several respects.
In some instances not only do they fail to clarify pre-
vious answers, they create further confusion. In other
instances they either completely ignore the inconsistencies
the Party was directed to address or they introduce new
information inconsistent with that already given in this
case and with information given under oath by another
member of the Party officially authorized to speak on its
behalf, Mr. Huey Newton. The new supplemental an-
swers fail to comply with the requirements of this Court's
August 6 order.

2. The plaintiffs shall direct Party officers who have re-
sponsive information to answer personally and under
oath 107 specified interrogatories.

The plaintiffs refuse to comply with this directive. They
continue instead to press the argument raised prior to
this Court's August 6 order, that Rule.33 allows a private

association to name an agent to furnish such information
as is available.

The doctrine of the "law or rule of the, case" does not
always compel rigid adherence to a prior decision in a
given case. Nevertheless, once an issue is litigated and
decided, absent some good reason why a prior ruling is
inapplicable or should no longer be followed, that ruling
should stand. Naples,s v. U.S., 359 F.2d 276, 277 (D.C.
Cir. 1966). There has been no such showing in the pres-
ent case. The reasons set out in the August 6 order are
still valid and justify this Court's discretionary require-
ment that the individual officers of the Party respond to
particular interrogatories: records are admittedly scarce,
a considerable time has elapsed since the alleged occur-
rences, and many witnesses are scattered or no longer
available. The quality of subsequent discovery has under-
lined the propriety of this ruling. As noted above, the sup-
plemental answers filed by the Party's new agent continue
to be unclear, contradictory, and internally inconsistent.
The plaintiffs are once again not in compliance with the
Court's explicit order.

3. The plaintiffs shall choose between continuing to as-
sert a claim of constitutional privilege or proceeding
with this lawsuit.

The Party continues to urge its claim of first amend.
ment privilege with respect to the names of Central Com-
mittee members not previously disclosed (Interrogatory
21), the identity of local leaders of Party affiliates ex-
cept those published in the Black Panther (Interrogatory
33), and the names of individual Party members not al-
ready publicly known (Interrogatory 61). Because of the
special character of this litigation, which involves a suit
brought several years after the alleged events by plain-
tiffs who have lost or destroyed almost all the relevant
documents, the identity of these individuals is critical to
the parties sued. These may well be the individuals able
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to provide defendants with the information necessary for
their defense-even to the point of telling them exactly
what they are accused of doing. The plaintiffs cannot
chose to be litigants and at the same time exempt them-
selves from the rule of law that binds all federal litigants.
They cannot, that is, assert the privilege and at the same
time proceed with this lawsuit. Anderson v. Nixon, 444
F. Supp. 1195, 1199 (D.D.C. 1978); see, e.g., Independent
Production Corp. v. Lowe's, Inc., 22 F.R.D. 266, 276-77
(S.D.N.Y. 1958); 4 J. Moore, Federal Practice § 26.60[6]
at 252-54 (2d ed. 1979).

4. The plaintiffs shall file further responses based on a
complete review of the Party's publication, the Black
Panther, with respect to every issue presented by the
plaintiffs' allegations.

By order of this Court dated November 13, 1979, the
Party was granted additional time to complete its review.
The results of that review have now been submitted and
the Court has examined the Party's responses as sup-
plemented by information drawn from the Black
Panther.

5. Mr. Huey Newton shall either give further answers
to certain interrogatories or withdraw his claims re-
lated to them.

On November 8, 1979, Mr. Newton filed further supple-
mental response to six of the thirty seven interrogatories
noted in the August 6 order and declared that it was not
possible to answer interrogatory 37. He asserts that the
remaining thirty involve claims of fifth amendment priv-
ilege. This Court ruled on August 6 that

if plaintiff Newton is to proceed with this lawsuit
on many of his claims, he must answer the interroga-
tories listed below. This Court is not compelling
plaintiff Newton to waive any privileges he may

have, but is merely leaving the choice to Mr. Newton,
as a plaintiff, whether he wishes to continue to press
claims relating to these interrogatories. Order of
August 6, 1979, p. 6.

Mr. Newton had full notice of the potential consequences
when he made his election.

Mr. Newton argues that if sanctions are now appropri-
ate, they should operate only with respect to "claims re-
lating to these interrogatories," contending that the un-
answered interrogatories relate to two subsections of claim
57 alone: 57(d) (false arrest) and 57 (e) (falsely alleged
tax liability). It should first be noted that the interroga-
tories inquire about more than just the subjects of these
two subsections. It should further be noted that Mr. New-
ton was also directed by the Court to answer personally
and under oath, as an officer of the Party, all the inter-
rogatories required of the officers of the Party. He has
failed to comply with this mandate and there remains
only the question of which sanctions are most suitable.

The appropriate sanction

Rule 37(b) (2) provides a wide variety of sanctions
that may be imposed at the Court's discretion, whether a
party's actions were willful or not. The 1970 amend-
ments to Rule 37 conform its language to the Supreme
Court's ruling in Societe Internationale Pour Participa-
tions Industrielles et Commerciales, S.A. v. Rogers, 357
U.S. 197, 203 (1958), which concluded that willfulness
was germane only to the selection of sanctions. Advisory
Committee Note, printed in C. Wright & J. Miller, Fed-
eral Practice and Procedure: Civil § 2281, at 755 n.18
(1970). Later cases made clear that if willfulness or con-
scious disregard for the court's order is demonstrated,
then dismissal may be appropriate. See 4A J. Moore, Fed-
eral Practice § 37.03[2.-5], at 37-70 (2d ed. 1979).

In the case at bar, plaintiffs collectively and Mr. New-
ton individually were fully apprised by the Court's Aug-
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ust 6 ruling that opting to press their claims of privilege
would lead to dismissal. Their disregard for the Court's
order, then, is clearly conscious. Plaintiffs' other failures
to comply with the requirements of discovery, as indicated
above, demonstrate further conscious disregard and so
justify the sanction of dismissal. See National Hockey
League v. Metropolitan Hockey Club, 427 U.S. 639, 643
(1976).

Award of expenses

In the final and unlettered paragraph, Rule 37(b) di-
rects that the court "shall require the party failing to
obey the order" to pay reasonable expenses, including at-
torney's fees, unless the court "finds that the failure was
substantially justified or that other circumstances make
an award of expenses unjust." Fed. R. Civ. P. 37(b) (2).
In this case, the Court finds that the plaintiffs were not
substantially justified in failing to comply with the order,
nor do circumstances make an award unjust. Plaintiffs'
behavior in frustrating the discovery process made this
motion for sanctions necessary. The plaintiffs should
therefore bear the reasonable expenses, including attor-
ney's fees, incurred by the defendants in bringing this
motion.

An order consistent with this Memorandum follows.

/s/ John Lewis Smith, Jr.
United States District Judge

Dated:

Jan. 25, 1980

APPENDIX G

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 76-2205

THE BLACK PANTHER PARTY, ET AL., PLAINTIFFS

V.

EDWARD LEVI, ET AL., DEFENDANTS

Filed Aug. 1979

OPINION
In this action, the Black Panther Party, with some of

its members and supporters, is suing the United States,
former and current high-ranking officials of various gov-
ernmental agencies, and a former White House Assistant
on a claim that the defendants conspired to destroy the
Party. The matter is before the Court on defendants'
motion to compel answers to interrogatories.

"One purpose of Rule 33 is to allow one party to ob-
tain admissions from another and thereby save time in
preparation and at trial." Evans v. Local Union 2127,
Int'l Brotherhood of Electrical Workers, AFL-CIO, 313
F. Supp. 1354 (N.D. Ga. 1969). Defendants contend
that some answers to interrogatories are evasive and in-
complete, and assert ill-founded claims of privilege. The
posture of this case at this point in discovery is unusual
in several respects. First, plaintiffs have either lost or
destroyed virtually all of the relevant documents. Sec-
ondly, plaintiffs waited several years after the alleged
actions complained of began taking place to file this
lawsuit. Third, plaintiffs are asking for injunctive relief
from officials presently in office, but are requesting dam-
ages from past officials.

Defendants have requested information which is per-
tinent to their defense of a potentially complex lawsuit.
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Since many of the documents which could assist the de-
fendants in focusing on the actual events in issue are
no longer in existence, defendants are forced to rely on
memories and whatever documentation still exists.

Defendants have asked the Court to compel further
answers to fifty-four interrogatories on the basis that
defendants have knowledge of or have received from
plaintiffs information which is inconsistent with or con-
tradicts information provided in the answers and sup-
plemental answers to the interrogatories. In addition,
defendants allege that many answers in this category
are evasive. Many of these are answers where plaintiffs
claim they have no knowledge of the facts or no docu-
mentation of the facts. Even if plaintiffs are without
such knowledge, plaintiffs should so state under oath
for purposes of absolute clarity. Roberson v. Great Am.
Ins. Companies of New York, 48 F.R.D. 404 (N.D. Ga.
1969). Since defendants will be relying mainly on these
answers to interrogatories and other discovery to pre-
pare their defenses, the Court will grant their motion
compelling plaintiffs to further answer some of the in-
terrogatories or state that plaintiffs are unable to further
answer because they are without knowledge of the facts.
Further answers explaining inconsistencies referred to
by defendants, clarifying previous answers and provid-
ing further information are to be given to the following
interrogatories propounded to plaintiff Black Panther
Party:

16 49
18 50
21 58
22 59
25 61
27 72
32 73
33 76
36 89
40 90
41 91

92
98
114
115
116
117
118
119
120
121
122

123
131
132
144
163
164
184
203
223
224
225

125a

It should also be noted that while the Court is not order-
ing plaintiff .Black Panther Party to further answer in-
terrogatories 54, 55, 110, 111, and 112 as requested by
defendants, plaintiff has a continuing obligation to up-
date its answers, and provide any new information it
may receive.

Plaintiff has asserted constitutional privilege as a
ground for not providing answers to some of the inter-
rogatories listed above. Specifically 21, 33, 54 and 61.
Plaintiff cannot assert this privilege and at the same
time proceed with this lawsuit, withholding information
vital to the defense of the parties sued. Anderson v.
Nixon, 444 F. Supp. 1195 (D.D.C. 1978).

Defendants have requested that a second group of in-
terrogatories, which have already been answered by Joan
Kelley, the Black Panther Party's authorized representa-
tive for purposes of responding to these interrogatories,
be answered by Party officers who have responsive infor-
mation. This request is made because Ms. Kelley was
not a member of the Central Committee prior to 1971,
alleged by defendants to be the Party's most violent
period. Plaintiffs contend that Rule 33 (a) of the Federal
Rules of Civil Procedure states that a corporation or
private association may appoint "any officer or agent
who shall furnish such information as is available to the
party." In addition, plaintiffs state that Ms. Kelley con-
sulted all members of the Party's Central Committee,
and spoke to eighty percent of the Party's present mem-
bers, a large number of past members, and the Party's
attorneys to elicit information they possessed. Defend-
ants argue that they have received different and conflict-
ing answers to the same inquiry and that, because of
inexperience, or otherwise, the designee is not able to
respond fully.

After reviewing the answers, supplemental answers,
affidavits and the entire file it appears that plaintiff
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Black Panther Party and its attorneys have made a good
faith effort to provide full and complete answers to the
interrogatories in question. However, given the circum-
stances here of 1) the scarcity of records, 2) the time
lapse between the alleged occurrences and the present
and 3) the scattering and possible unavailability of many
witnesses, the Court finds that it would be appropriate
if the interrogatories listed above and immediately below
were reviewed by the plaintiff Black Panther Party's
officers, and that they provide under oath whatever in-
formation each has, if any, responsive to the inquiries.
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70
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100
113
127
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129
130
148
149,
150
151

152
153
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155
157
158
166
167
169
174
175
176
177
179
185
193

194
195
205
206
207
220
221
232
234
235
236
237
238
239
240

In response to many interrogatories, plaintiff has not
provided specific information but has referred to un-
specified issues of its newspaper, The Black Panther, or
Congressional reports. Defendants have requested that
more detailed answers be compelled. Plaintiffs contend
that The Black Panther is a public record available to
defendants and that they do not possess all the issues
of the newspaper themselves. In Halkin v. Helms, Judge
June Green held:

(3) The answers to the interrogatories must be
based on the plaintiffs' own knowledge. Answers
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provided by counsel on the basis of information
available to counsel, such as congressional reports,
are not responsive. (4) Plaintiffs' objections are in-
sufficient under the Rules of this Court. It is not
responsive to state that the defendants have invoked
the answers in government files. Plaintiffs, having
invoked the action of the Court, have a duty to
personally respond to discovery to show whether
they have a cause of action. . . . (Civ. Action No.
75-1773, D.D.C. Green, J.)

Likewise here, plaintiffs have invoked the jurisdiction of
this Court of their own free will. They have a duty to
respond and answer discovery requests as completely as
possible. Plaintiffs should respond to defendants inquir-
ies as to events in which they are alleged to have been
involved. Therefore, plaintiff Black Panther Party shall
file further responses to interrogatories based upon a
full and complete review of the plaintiff's publication,
The Black Panther, with respect to every issue presented
by plaintiff's allegations.

Defendants have submitted a list of forty-five inter-
rogatories sought to be compelled of plaintiff Huey P.
Newton. The majority of these request information re-
garding incidents in which plaintiffs allege defendants
were involved. Newton has claimed constitutional priv-
ilege in the majority of these. In Andelrso v. Nixon,
supra, the plaintiff claimed that his newsman's privilege
as protected by the First Amendment and other Consti-
tutional provisions allowed him to refuse to answer dis-
covery questions propounded by defendants. This Court
held that plaintiff was not required to waive his priv-
ilege, but if he did not do so, he could not continue to
pursue his claims. The Court stated:

He cannot have it both ways. Plaintiff was not a
bystander in the process but a principal. He cannot
ask for justice and deny it to those he accuses . ..

23
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Having chosen to become a litigant, [he] is not ex-
empt from those obligations imposed by the rule of
law on all litigants in the federal courts. As a liti-
gant he has a duty to conform to the rules of proce-
dure. The public interest in fair and impartial ad-
ministration of justice demands nothing less. Indeed,
there is strong precedent in analogous situations
suggesting that in initiating and maintaining a law-
suit such as the one in this case the newsman waives
his qualified privilege of silence where his sources
have information that goes to the heart of the de-
fense .... Where the interests of a newsman in
preserving the anonymity of his sources clash with
his responsibilities as a plaintiff, and where the in-
formation sought to be protected goes to the heart
of the defense, the privilege must give way.

So, too, in this case, defendants contend that the with-
held information is vital to their defense, many times to
the point of telling them what exactly they are accused
of doing. Therefore, if plaintiff Newton is to proceed
with this lawsuit on many of his claims, he must answer
the interrogatories listed below. This Court is not com-
pelling plaintiff Newton to waive any privileges he may
have, but is merely leaving the choice to Mr. Newton, as
a plaintiff, whether he wishes to continue to press claims
relating to these interrogatories:
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Plaintiff Newton has, of course, a continuing obligation
to update his answers to interrogatories 8, 9, and 10 if
he receives any further information.

Accordingly, the plaintiffs Black Panther Party and
Huey P. Newton must further answer the interrogatories
indicated in this memorandum in accordance with the
principles discussed herein.

/s/ John Lewis Smith, Jr.
United States District Judge

Dated August 6, 1979
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APPENDIX H

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Civil Action No. 76-2205

THE BLACK PANTHER PARTY, ET AL., PLAINTIFFS

V.

EDWARD LEVI, ET AL., DEFENDANTS

tiffs have not made a timely evidentiary submission to
the Court in opposition to defendants' Motion.

Accordingly, for the above reasons, it is by the Court
this 27th day of July 1978

ORDERED that the motion for summary judgment of
defendants Griffin B. Bell, W. Michael Blumenthal, Clif-
ford L. Alexander, Stansfield Turner, Benjamin F. Bailar,
Edward H. Levi, George Bush, William E. Simon, and
William E. Williams is granted and the claims against
these defendants in their individual capacities hereby
dismissed with prejudice.

[Filed Jul. 27, 1978]
/s/ John Lewis Smith, Jr.

United States District JudgeORDER

Upon consideration of the Motion of Certain Defend-
ants for Summary Judgment, all matters submitted in
support of and in opposition to the Motion, the entire rec-
ord herein, and the Court having heard argument on the
Motion, the Court finds and concludes as follows:

1. Plaintiffs did not plead specific factual, nonconclu-
sory allegations against the moving defendants as re-
quired by the Federal Rules of Civil Procedure;

2. Defendant's Motion for Summary Judgment was
"properly supported" by affidavits, which evidenced their
lack of involvement in the general acts which were al-
leged and their good faith in taking any acts with re-
gard to the plaintiffs. Defendants' submission was sub-
stantiated by the recency of their respective present and
former terms of offices which did generally not coincide
with specific acts alleged in the Amended Complaint.

3. Plaintiffs did not oppose defendants' Motion with
a sufficient evidentiary submission of their own, and in-
stead relied on the affidavit of their counsel pursuant to
Rule 56(f). Since that affidavit was filed, however, plain-
tiffs have had ample opportunity to take such discovery
and have taken discovery. Despite this discovery, plain-
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APPENDIX I

UNITED STATES DISTRICT COURT
FOR THE! DISTRICT OF COLUMBIA

Civil Action No. 76-2205

JURY TRIAL DEMANDED

THE BLACK PANTHER PARTY
8501 East 14th Street
Oakland, California

(415) 638-0195;

HUEY P. NEWTON
8501 East 14th Street
Oakland, California

(415) 638-0195;

ELAINE BROWN
8501 East 14th Street
Oakland, California

(415) 638-0195;

DONALD FREED
2337 Greenfield Ave.

Los Angeles, California 90038
(213) 478-1169;

BERTON SCHNEIDER
933 N. LaBroa

Los Angeles, California 90038
(213) 874-5050;

THOMAS AND FLORA GLADWIN
4551 Reinhardt

Oakland, California 94618
(415) 530-6668;

JOHN GEORGE
120-11th St.

Oakland, California
(415) 451-6800;

133a

FATHER EARL NEIL
Associate Officer

Community Action & Human Development
Executive Counsel of the Episcopal Church

815-2nd Avenue
New York, New York 10017

(212) 867-8400; and

JOHN AND ELIZABETH HUGGINS
200 Osborne Avenue

New Haven, Connecticut 06511
(203) 387-3184,

PLAINTIFFS

V.

EDWARD LEVI
University of Chicago

1116 E. 59 Street
Harper Library

Chicago, Illinois 60637;

GRIFFIN BELL
Attorney General of the United States

Justice Department
Washington, D.C. 20530

JOHN MITCHELL
1030 Fifth Avenue

New York, N.Y. 10020;

ROBERT MARDIAN
2323 N. Central Avenue
Phoenix, Arizona 85001;

CLARENCE M. KELLEY, Director
Federal Bureau of Investigation

Washington, D.C. 20535;

WILLIAM C. SULLIVAN
Sunset Road
Sugar Hill

New Hampshire 03585;
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GEORGE C. MOORE
6715 27th Street North

Arlington, Virginia

ADMIRAL STANSFIELD TURNER, Director
Central Intelligence Agency

Washington, D.C. 20505;

GEORGE BUSH
1079 Houston Club Building

Houston, Texas 77002;

WILLIAM E. COLBY
5317 Briley Place, N.W.
Washington, D.C. 20016;

RICHARD HELMS
c/o Foreign Service Lounge

Room 1252
Department of State

Washington, D.C. 20520;

W. MICHAEL BLUMENTHAL
Secretary of the Treasury
Washington, D.C. 20220;

WILLIAM E. SIMON
Sand Spring Road,

New Vernon, New Jersey 07976;

REX DAVIS, Director
Bureau of Alcohol, Tobacco & Firearms

of the Department of the Treasury
Washington, D.C. 20044;

HAROLD A. SERR
4642 34th Street

N. Arlington, Virginia;

WILLIAM M. WILLIAM
Acting Commissioner of Internal Revenue Service

Washington, D.C. 20224;

DONALD C. ALEXANDER
2801 New Mexico Ave., N.W.

Washington, D.C. 20007;

JOHNNIE M. WALTERS
1736 Pennsylvania Ave., N.W.

Washington, D.C. 20006;

RANDOLPH W. THROWER
Sutherland, Asbill & Brennan

1100 First National Bank Tower
Atlanta, Georgia 30303;

CLIFFORD ALEXANDER
Secretary of the Army

Pentagon
Washington, D.C. 20310;

HOWARD H. CALLOWAY
Post Office Box 528

Crested Butte, Colorado 81224;

HAROLD R. AARON
Assistant Chief of Staff for Army Intelligence

Washington, D.C. 20410;

BENJAMIN F. BAILAR
Postmaster General

United States Postal Service
Washington, D.C. 20260;

WINTON M. BLOUNT
Chairman of the Board and President

Blount, Inc.
4520 Executive Park Drive

Montgomery, Alabama 36102;

TOM CHARLES HUSTON
11 South Meridan

Indianapolis, Indiana 46204;
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UNITED STATES OF AMERICA

c/o Earl Silbert
United States Attorney for the District of Columbia

Constitution & John Marshall Pl.,
Washington, D.C.; and

JOHN DOE 1-5, RICHARD DOE 1-5, JANE DOE 1-5;

INDIVIDUALLY AND IN THEIR OFFICIAL CAPACITIES,
DEFEENDANTS

AMENDED CLASS ACTION COMPLAINT FOR
DECLARATORY AND< INJUNCTIVE RELIEF

AND DAMAGES

INTRODUCTION
1. This is a class and individual action for declaratory

and injunctive relief, and mandamus and an individual
action on behalf of the Black Panther Party, Huey P.
Newton, and Elaine Brown for money damages arising
under the Constitution and laws of the United States,
more particularly, the First, Fourth, Fifth and Ninth
Amendments to the Constitution, the Civil Rights Act
of 1871, 42 U.S.C. 1985, the National Security Act of
1947, 50 U.S.C. 403, the Internal Revenue Act, 26
U.S.C. 7605, the Postal Service Act, 39 U.S.C. 403 and
the Omnibus Crime Control and Safe Streets Act of
1968, 18 U.S.C. 2510-2520, 47 U.S.C. 605. The Black
Panther Party, its members and supporters seek redress
against past and present high government officials be-
cause of the concerted plan conceived and implemented
by those officials since 196.7 to destroy the Party politi-
cally and financially. The illegal means by which de-
fendants have conspired to achieve destruction of the
Party range from the extreme of causing assassination
of Panther leaders to the more commonplace, albeit
still unlawful practice of, burglarizing and bugging
plaintiffs' offices and homes. All of the plaintiffs and

those they represent have, because of their political ac-
tivities, belief and associations, been subjected to the
practices complained of herein by defendants. Despite
official denials to the contrary, defendant present gov-
ernment officials continue to repress and harass plain-
tiffs and those they represent.

JURISDICTION
2. The jurisdiction of this Court is invoked pursuant

to 28 U.S.C. 1331(a), which gives district courts juris-
diction over actions arising under the Constitution or
laws of the United States; 28 U.S.C. 1340, which gives
district courts jurisdiction over civil actions arising
under an Act of Congress concerning internal revenue;
28 U.S.C. 1343, which gives district courts jurisdiction
over civil actions seeking damages caused by conspiracies
to deprive citizens of their civil rights; and 28 U.S.C.
1361, which gives district courts jurisdiction over manda-
mus actions.

PARTIES

Plaimtiffs

3. Plaintiff Black Panther Party was founded by
Huey P. Newton in 1966. It is an association of black
and poor persons who are committed to improving the
social and economic condition of minority and poor
people and to eradicate racism, economic class discrimina-
tion, and oppression of all kinds. The principal office of
plaintiff Party is in Oakland, California, where its news-
paper is published and where the many programs it has
initiated and sponsored are focused. These programs
provide free services and goods to those in need, includ-
ing transportation for senior citizens, legal and ambul-
ance services, food, and testing of black and other per-
sons for sickle cell anemia. Plaintiff Party brings this
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action on behalf of itself and its past and present mem-
bers and supporters.

4. Plaintiff Huey P. Newton is the Founder and
Chief Theoretician of the Party. He is a resident of
Oakland, California, but, because of the unlawful ac-
tivities of the defendants directed against him, is pres-
ently residing outside the jurisdiction of the United
States until it is safe for him to return.

5. Plaintiff Elaine Brown is the authorized Chair-
person for the Party. She is a citizen of the United
States and a resident of Oakland, California.

6. Donald Freed is a published author and supporter,
both politically and financially, of the Party and its
activities. He is a citizen of the United States and a
resident of Los Angeles, California.

7. Berton Schneider is a producer and director of
films and supporter, both politically and financially, of
the Party and its activities. He is a citizen of the
United States and a resident of Beverly Hills, California.

8. Thomas and Flora Gladwin are active supporters
of the Black Panther Party. They are citizens of the
United States and residents of Oakland, California.

9. John George is an attorney and a member of the
Board of Supervisors of Alameda County, California. He
is a supporter of the Party and a resident of Oakland,
California.

10. Father Earl Neil is a long-time supporter of the
Black Panther Party and assisted in the implementation
of its breakfast programs for children. He is a citizen
of the United States and a resident of New York, N.Y.

11. John and Elizabeth Huggins are the parents of
assassinated Black Panther Party member, John Hug-
gins, and sue on his behalf. They are citizens of the

United States and residents of New Haven, Connecticut.
12. All of the plaintiffs and those they represent have

suffered substantial injury as a result of the unlawful
actions taken by defendants for the purpose of punish-

ing, harassing and burdening the plaintiffs because of
their political beliefs, expressions and associations.

Defendants

13. Defendant Edward Levi was formerly Attorney
General of the United States.

14. Defendant Griffin Bell is the present Attorney
General of the United States.

15. Defendant John Mitchell was formerly Attorney
General of the United States.

16. Defendant Robert Mardian was formerly Assistant
Attorney General for Internal Security.

17. Defendant Clarence M. Kelley is the present Di-
rector of the Federal Bureau of Investigation (FBI).

18. Defendant William C. Sullivan was formerly As-
sistant Director of the FBI.

19. Defendant George C. Moore was formally chief
of the Racial Intelligence Section of the FBI.

20. Defendant Admiral Stansfield Turner is the pres-
ent Director of the Central Intelligence Agency (CIA).

21. Defendant George Bush was formerly Director
of the CIA.

22. Defendant William E. Colby was formerly Direc-
tor of the CIA.

23. Defendant Richard Helms was formerly Director
of the CIA.

24. Defendant W. Michael Blumenthal is the present
Secretary of the Treasury.

25. Defendant William E. Simon was formerly Secre-
tary of the Treasury.

26. Defendant Rex Davis is the present Director of
the Bureau of Alcohol, Tobacco & Firearms of the De-
partment of the Treasury.

27. Defendant Harold Serr was formerly Director of
the Bureau of Alcohol, Tobacco & Firearms of the De-
partment of the Treasury.
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28. Defendant William E. William is the Acting
Commissioner of the Internal Revenue Service (IRS).

29. Defendant Donald C. Alexander was formerly
Commissioner of the IRS.

30. Defendant Johnnie M. Walters was formerly C'om-
missioner of the IRS.

31. Defendant Randolph W. Thrower was formerly
Commissioner of the IRS.

32. Defendant Clifford Alexander is the present Sec-
retary of the Army.

33. Defendant Howard H. Calloway was formerly
Secretary of the Army.

34. Defendant Harold R. Aaron is the present As-
sistant Chief of Staff for Army Intelligence.

35. Defendant Benjamin F. Bailar is the present
Postmaster General of the United States Postal Service.

36. Defendant Winton M. Blount was formerly Post-
master General of the United States Postal Service.

37. Defendant Tom Charles Huston was an assistant
to the President of the United States.

38. Defendant John Doe 1-5, Richard Doe 1-5, and
Jane Doe 1-5, are unknown employees of the Depart-
ment of Justice, the FBI, and CIA, the Department of
Treasury, the Bureau of Alcohol, Tobacco and Firearms
of the Department of the Treasury, the IRS, the Execu-
tive Office of the President, the Department of the Army,
the Postal Service and other agencies of the federal gov-
ernment that conspired with each other and/or the above-
named defendants and their agents in taking and promot-
ing unlawful actions intended to harm and, in fact,
causing injury to plaintiffs.

39. Each of the defendants, both past and present
government officials, is being sued in his or her individual
capacity and each present government official is being
sued in his or her official capacity. Each defendant held
the official position stated at times relevant to the allega-
tions of this complaint and each defendant was acting
under the color of his official capacity at the times com-
plained of.
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CLASS ACTION ALLEGATIONS

40. Plaintiffs bring this action as a class action under
Rule 23(a), (b) (1), (2), (3), and (c) of the Federal
Rules of Civil Procedure insofar as the relief sought is
injunctive and declaratory relief and mandamus. Plain-
tiffs do not bring this action as a class action insofar
as money damages are sought.

41. Plaintiffs Party, Newton, Brown, and John and
Elizabeth Huggins represent a class of more than 1000
persons who are past or present members of the Black
Panther Party who, because of their political beliefs and
activities as expressed by their membership in the Party,
were and are subject to unlawful and injurious actions
by defendants.

42. Plaintiffs Freed, Schneider, Thomas and Flora
Gladwin, George, and Neil represent a class of more
than 25,000 persons throughout the United States who,
because of their open political or financial support of the
Party and its activities, were or continue to be subject to
unlawful and injurious actions by defendants.

43. The number of individuals in each of these classes
is too large to make joinder practicable.

44. Defendants have acted on grounds generally ap-
plicable to each class, thereby making injunctive and de-
claratory relief appropriate with respect to each class.

45. The claims of the named plaintiffs are typical of
the clams of the classes they represent.

46. There are questions of law and fact common to
the members of each class in this action. The common
questions of fact relate to the subjecting by defendants
of class members to a continuous program of unlawful
and injurious actions which were similar in nature and
purpose because of plaintiffs' political beliefs and activi-
ties. The common questions of law involve whether de-
fendants' actions violated the Constitution and Federal
statutes. These common questions predominate over any
questions affecting only individual members and a class
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action is superior to other available mnethods for the fair
and efficient adjudication of the controversy.

47. Plaintiffs will fairly and adequately protect the
interests of each class. Plaintiffs consist of both leaders
and ordinary members of each of the two classes. Plain-
tiffs are represented by attorneys experienced in the field
of Constitutional litigation. Plaintiffs know of no con-
flicts of interest among members of the classes with re-
gard to the issues in this case.

48. Plaintiffs know of no interest of the members of
the class in individually controlling the promotion or
defense of separate actions.

49. Plaintiffs know of only the following actions
brought by or against members of the class relating to
the controversy. Brewer v. City of Chicago, N.D. Ill.,
Civil Action No. 70-C-1384; Dellenger v. Mitchell, D.
D.C., Civil Action No. 1768-69. However, the plaintiffs
in Brewer seek relief for the alleged unlawful actions
of the City of Chicago and various federal defendants
concerning the raid on December 4, 1969, on the homes
and offices of particular Black Panther leaders in Chicago
resulting in the deaths of Fred Hampton and Mark
Clark. The plaintiffs do not seek any of the relief sought
in this case. The sole issue in the Dellenger case which
is involved here is the claim of plaintiff Black Panther
Party that the Department of Justice engaged in illegal
electronic surveillance against the Party. Plaintiff Black
Panther Party intends to file a motion for its voluntary
dismissal without prejudice as a plaintiff in the Dellenger
case.

50. It is extremely desirable to concentrate the liti-
gation of claims involved in the present litigation in this
forum since the defendants were residing here at the
time of the actions involved and the federal agencies
are located here. Plaintiffs believe that most of the rec-
ords and many of the witnesses are in this jurisdiction.

51. There should be no undue difficulties in managing
this case as a class action because all or virtually all
the questions of law and fact are common.
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FACTS

52. In 1967, the FBI formed a special counter-
intelligence program, called COINTELPRO, intended, in
the Bureau's own words, to "expose, disrupt, misdirect,
discredit or otherwise neutralize the activities of black
nationalists." A specific purpose of COINTELPRO was
to prevent the rise of a "messiah," a charismatic black
leader who might "unify and electrify" black persons.
Martin Luther King, Jr. was named as a potential
"messiah" in the FBI's secret memoranda establishing
COINTELPRO, but, after the assassination of King in
1968, the FBI shifted its focus to the Party and its
leadership, particularly Huey P. Newton. This was done
in conformity with then Director J. Edgar Hoover's pub-
lic pronouncement that the Party constituted "the greatest
threat to the internal security of the country * * *." Of
the 295 total actions documented by the Senate Select
Committee on Intelligence as having been taken by the
COINTELPRO program alone to disrupt black groups,
233, or 79 percent, were specifically directed toward
destruction of plaintiff Party. Approximately $100,000,000
of taxpayers' money was expended for COINTELPRO,
over $7 million of it allocated for 1976 alone to pay off
informants and provacateurs. This amount was twice
that allocated in this same period by the FBI to pay
organized crime informants.

53. With the election of Richard M. Nixon as Presi-
dent of the United States in 1968, the Administration
addressed itself, in the words of former White House
Counsel John Dean, to "the matter of how we can maxi-
mize the fact of our incumbency in dealing with persons
known to be active in their opposition to our Administra-
tion. Stated a bit more bluntly-how we can use the
available federal machinery to screw our political

enemies."
54. A "White House Enemies List" was drawn up by

officials in the Nixon Administration. In its original
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form, this list contained the names of only two parties or
organizations, one of which is plaintiff Black Panther
Party. Later, a longer version of this list contained addi-
tional names of many prominent and widely respected
figures in the fields of politics, labor, the media and
academia, including other plaintiffs here.

55. A detailed plan, commonly known as the HIuston
Plan after its White, House designated co-ordinator, Tom
Charles Huston, was approved by the director of the FBI,
the CIA, the Defense Intelligence Agency and the Na-
tional Security Agency in 1970. This plan set forth the
means by which defendants and their agents intended to
destroy the plaintiff Party. The proposed actions in-cluded, inter alia, warrantless electronic surveillance of
plaintiffs, illegal opening and reading of plaintiffs' mail,
breaking and entering of plaintiffs' homes and offices for
the copying or theft of information and material, andthe widespread use of informants and agents provocateurs.
Although this proposed plan was first approved and al-legedly later disapproved by former President Richard
Nixon because J. Edgar Hoover decided not to cooperate,
these tactics had already been used by defendants against
plaintiffs and continued to be used.

56. The full nature and extent of the actions taken
by defendants against plaintiffs cannot be ascertained
without discovery. In 1976, the Senate Select Committee
to Study Governmental Operations with Respect to In-telligence Activities reported numerous unconstitutional
and unlawful actions taken by defendants against plain-
tiffs. These actions include efforts by defendants to pro-
mote violence between the Party and other minority or-
ganizations, to disrupt the Party by promoting internal
dissention, falsely to discredit the Party to the public,
its members and supporters, and to prevent the Party
and its supporters from expressing their views. Plain-
tiffs have learned of other actions taken by defendants
and their agents which indicate the intensity and severity
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of harm done to plaintiffs by this conspiracy of govern-
mental officials. As in any conspiracy, it is difficult to
describe precisely which of the named defendants bears
primary responsibility for each injury inflicted upon and
suffered by plaintiffs, but there is no doubt that all of the
named defendants, individually or in concert, caused and
are legally responsible for, iater alia, the following ac-
tions.

Harassment and Assassination of Party Members
57. Defendants and their agents have knowingly, in-

tentionally and willfully harassed, abused and injured
plaintiff Party members and supporters in numerous
unlawful and violent ways, including the assassination
of Party leaders or assisting in their assassination by
others, including but not limited to:

A. Defendants and their agents, from 1968 to the
present, engaged in unlawful mail opening, interception
of telephone and other conversations and physical surveil-
lance of Party members and supporters. For example,
despite recent revelations about the unlawful activities
directed by the FBI against plaintiffs, FBI agents still
take down the names and license numbers of guests who
visit the residence of plaintiff Elaine Brown. Privileged
conversations between Party members and supporters and
their legal counsel have been intercepted and informa-
tion conveyed in those conversations has been used by
defendants and their agents to cause party members and
supporters physical and emotional harm.

B. Defendants and their agents have committed in-
numerable burglaries, or "black bag" jobs, where files,
including investigatory and research files on pending
litigation, and lists, containing the names and addresses
of Party members and supporters, have been stolen.

C. Defendants and their agents have instigated, en-
couraged and, on information and belief, planned, super-
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vised or coordinated armed raids by local city police de-partments on offices and homes of plaintiff Party mem-bers. These raids-which have, for example, been di-rected against Party offices in Los Angeles, California,
Chicago, Illinois, New Orleans, Louisiana, Kansas CityMissouri and numerous other cities-caused serious in-jury to the Party, its members and its property. Theraids have, on information and belief, been instigated,planned or directed by defendants and their agents forthe purpose of harassing, injurying and punishing plain-tiffs because of their political beliefs and not for anylegitimate law enforcement purpose.

D. Defendants and their agents, namely agents of theBureau of Alcohol Tobacco and Firearms in cooperation
with other defendants, on or about July 80, 1974, falselyarrested plaintiff Iluey P. Newton and charged him withthe federal crime of being an ex-felon in possession of afirearm. Defendants and their agents knew that plaintiff

Newton neither possessed a firearm nor was an ex-felon,
but wrongfully placed the false criminal charge againstplaintiff Newton to discredit, embarrass and humiliate
him and the plaintiff Party. This charge was dropped
after plaintiff Newton had been confined for two days.E. Defendants and their agents, namely agents of theIRS, audited the tax returns of plaintiff Newton forthree consecutive years. These audits and a falsely al-leged back tax liability in excess of $50,000 were in-stigated because of plaintiff Newton's political beliefs andleadership position within plaintiff Party and for thepurpose of harassing him, causing him and the Partygreat expense in time, energy and money, and ultimately

convicting him of some technical violation of the tax laws.
F. Defendants and their agents, in 1971, placed anundercover agent, who was on parole from a California

prison, in the apartment unit next to the 25th floorapartment of plaintiff Newton. The rental of the agent'sapartment was paid for with FBI funds. This agent
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remained in that apartment for several months andduring that time illegally spied on Newton, his guests,
and associates and unlawfully overheard and reported
on conversations between them. During the time theagent was residing in this apartment, plaintiff Newton's
apartment was robbed of Party files containing the namesand addresses of Party members and supporters and othervaluable and privileged information. The agent's lastaction while residing as a tenant in the apartment nextto that of plaintiff Newton was to engage in a "shoot-
out" with Oakland police officers in the hallway outside
the doorway of Newton's apartment. The police alleged
that they had come to arrest the agent for unpaid traffictickets and that he opened fire on them from inside hisapartment. The agent was arrested and no one injured.
Plaintiffs are informed and believe that the shoot-out wasstaged either to draw plaintiff Newton out into the hall-way where he could be assassinated or, in the alternative,
the agent was being removed by defendants, with orwithout knowledge of the Oakland police as to his "offi-cial" assignment for defendants and their agents, because
he had failed to assassinate or set-up for assassination
plaintiff Newton.

G. On December 4, 1969, Chicago Party members FredHampton and Mark Clark were shot and killed and fourother Party memnbers seriously wounded in a pre-dawn
raid by Chicago police under the direction of the Cook
County States' Attorney's Office. Defendants and theiragents, namely FBI officials, had planted an informant,
William O'Neal, as a provocateur in the Chicago Chapter
of the Party. O'Neal provided the FBI with a detailed
floor plan of the Chicago Panthers headquarters, com-plete with an "X" over the bed where Fred Hampton
was sleeping when he was shot and killed. On informa-
tion and belief, O'Neal or another agent of defendants
drugged Hampton before he was shot to ensure that hewould be in bed when police fired into the headquarters.
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Inciting And Causing Violence By Others Against

Plaintiffs
58. Defendants and their agents willfully, maliciously,

knowingly and intentionally fostered and caused suspi-
cion, hostility and violence by others toward and against
the plaintiff Party, sometimes resulting in the death of
Party members, including but not limited to:

A. In November 1968, former FBI director J. Edgar
Hoover instructed fourteen FBI field officers to "submit
imaginative and hard-hitting counterintelligence measures
aimed at crippling the Black Panther Party * * * inorder to fully capitalize upon Party and US differences

* * One of these counterintelligence measures wasthe drawing and mailing by the defendants and their
agents, namely FBI officials, of derogatory cartoons toplaintiff Party offices and homes depicting Party leaders
as ineffectual, inadequate, and * * * corrupt * *.
These cartoons were made to look as if they were from
US, a black nationalist organization. The FBI officials
also knew that US members, assisted and encouraged
by agents of defendants, were holding firearms practice
and purchasing large amounts of ammunition. Defend-
ants and their agents took no action to in any way dis-courage or prevent this training with, and stockpiling of,weapons.

B. In January 1969, defendants and their agents as-sisted in and promoted the assassination of two Party
members at the University of California at Los Angeles:
Alprentice "Bunchy" Carter and John Huggins. The
person observed committing the assassinations by numer-
ous eye-witnesses was allegedly a member of the US
organization. This person, plaintiffs are informed and
believe, fled the jurisdiction with the knowledge and
cooperation of the defendants and their agents. Two
other persons, also admittedly members of the US Or-
ganization, were tried and convicted for conspiracy in
the assassinations of Carter and Huggins. On informa-
tion and belief, they escaped in 1974 from the maximum
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security prison San Quentin, with the assistance of de-
fendants and their agents. They have not been appre-
hended.

C. On May 23, 1969, John Savage, a member of
plaintiff Party, was shot and killed by an alleged US
member. Later, on August 14, 1969, two Party members
were wounded by an US member. The next day Sylvester
Bell, another Party member, was killed in San Diego,
California also allegedly by US members.

D. Defendants and their agents, namely FBI officials,
responded to these murders of plaintiff Party members
by encouraging additional derogatory cartoons to cause
further violence against the Party. Moreover, the FBI
defendants candidly stated in a September 18, 1969,
internal memorandum that "a substantial amount of the
unrest [mentioned above] is directly attributable to this
program [i.e., COINTELPRO]."

E. In 1968 and 1969, defendants and their agents,
namely FBI officials, approved and ordered the sending
of both forged and false anonymous threatening and
warning letters to the leadership of the Chicago Chapter
of the Party and another Chicago based black organiza-
tion, the P-Stone Nation (also known as the Blackstone
Rangers). The purpose of these letters and other false
and misleading information conveyed by defendants'
agents acting as if they were good faith members of the
Party or the Rangers was to cause the same kinds of
violence caused between US and the Party. On informa-
tion and belief, plaintiff Party did suffer violence to its
members and supporters as a result of these actions of
defendants.

Using Agents To Discredit Party By Urging And
Committing Violence In its Name

59. Defendants and their agents placed provocateurs,
operatives and informants within plaintiff Party and
employed, directed or rewarded these persons to commit
violence and incite others within the Party to violence
for the purpose, and with the effect, of weakening the

tiI
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Party internally and losing it public support, including
but not limited to:

A. As described in paragraph 57G, defendants and
their agents, namely FBI officials, had planted William
O'Neal as an informant and provocateur in the Chicago
Chapter of the Party. O'Neal constantly tried to persuade
Chicago Party members to resort to violence. He con-
structed an electric chair to be used on alleged informers
(in fact, innocent Party members), but it was disassem-

bled on orders of Fred Hampton, the Chicago Party chair-
man. O'Neal stockpiled dangerous weapons, including
plastic explosives, and urged other Party members to
participate in armed robberies and the bombing of an
armory. Defendants and their agents, namely FBI offi-
cials, knew of, and approved or directed, O'Neal actions
as evidenced in an FBI internal memorandum that ad-
mits O'Neal was used "in harassing and impelling the
criminaI activities of the Black Panther Party locally."

B. In 1969, defendants and their agents placed an
experienced undercover agent in the New Haven Chapter
of the Party for the purpose of persuading and directing
Party members of that Chapter to commit unlawful and
irrational actions that would damage and discredit the
Party. That agent accused an innocent member of the
Party, Alex Rackley, of being a "police agent," and then
proceeded to direct and participate in his torture-murder.
The agent then turned "state's evidence" to accuse Party
leaders, who had no knowledge of the murder and who
deplored it, of ordering Rackley's murder. Although this
agent was convicted by a jury, the leaders he tried to
implicate were not. Nonetheless, immense damage was
done to the Party in terms of public reputation, finances
and morale of its members and supporters. The agent
spent only a brief time in prison because, on information
and belief, he was placed, through the efforts of defend-
ants and their agents, in a work-study program at an
Ivy League institution of higher learning. He now holds
a comfortable position at an Eastern college which, on

151a

information and belief, he also obtained through the
efforts of defedants and their agents.

C. Defendants and their agents knew that plaintiff
Newton opposed the use of violence except in self-defense.
They also knew that he favored the building of black
community power through the implementation of social
and economic survival programs and close cooperation
with churches and other indigenous institutions. De-
fendants, on information and belief, committed their
financial and technical resources and personnel to support
Eldridge Cleaver and his followers within the Party who
openly advocated the arbitrary use of violence. Defend-
ants supported Cleaver for the purpose, and with the
effect, of weakening or destroying the Party internally
and reducing its significant public support.

Sabotaging And Discrediting Of Constructive Party
Programs

60. Defendants and their agents organized a deliberate
campaign to sabotage and destroy constructive social and
economic programs of the Party, including but not limited
to:

A. An early successful and popular program of plain-
tiff Party was the provision of free, hot breakfasts to
minor children in black communities throughout the
United States. This program was dependent on efforts
of plaintiff Party members and volunteer contributions
of food and other provisions from local merchants, busi-
nessmen and churches. Finding little to criticize about
this program other than vague charges about propa-
gandizing the participating children (which simply meant
teaching them ideas defendants disliked), defendants and
their agents decided to destroy the program.

B. In 1969 an alleged member of the Party residing
in Sacramento, California, drew up a so-called "comic
book" depicting police as caricature "pigs" for purposes
of political propaganda, and sent it to the Oakland, Cali-
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fornia, headquarters of the Party for review and com-
ment. This "comic book" was then reviewed and rejected
for- publication or circulation by the leadership of the
Party because it was considered as not reflective of Party
philosophy, too crude, and in bad taste. An agent of
defendants, however, stole one of the few drafts of this
proposed publication and delivered it to defendants and
their agents, namely FBI officials, who added captions
that advocated violence, printed thousands of copies bear-
ing plaintiff Party's name, and circulated them through-
out the country, particularly to merchants and businesses
contributing to the breakfast program. Those who re-
ceived these so-called comics and the media were falsely
told and led to believe by defendants and their agents
that the booklets were given out to children participating
in the breakfast program. These misrepresentations and
deceptive acts were done by defendants and their agents
in order to damage the Party and the breakfast program.

C. Churches which assisted the plaintiff Party in its
breakfast program were also harassed by defendants andtheir agents and deterred from continuing support. In
1969, for example, the San Diego office of defendants and
their agents, namely FBI officials, placed telephone calls
and wrote anonymous letters to the Auxiliary Bishop ofthe San Diego Diocese of the Catholic Church falsely
claiming to be parishoners upset about Father Frank
Curran's support of the breakfast program. Within onemonth of these calls and other injurious actions taken by
defendants and their agents, Father Curran was trans-
ferred from the San Diego Diocese to New Mexico. De-
fendant FBI officials and their agents reported in their
internal memoranda that Father Curran had been "neu-
tralized" and that the breakfast program in San Diego
had been destroyed.

D. Another constructive program that the plaintiff
Party has undertaken is the free testing of black and
other subject persons for Sickle Cell Anemia. To destroy
this program, which is centered in Oakland, California,
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defendants have urged local police in Oakland and sur-
rounding communities to arrest for unlawful solicitation
plaintiff Party members who seek street donations to the
Sickle Cell program. The pressure from defendants and
local police to make these arrests has been so great, and
the police attitude toward plaintiffs, created largely by
defendants and their agents, so hostile that, even after
the San Francisco solicitation ordinance under which
plaintiffs had been arrested was judicially declared un-
constitutional, San Francisco police continued to arrest
plaintiff Party members. In addition, defendants and
their agents, on information and belief, contacted local
media people and persuaded them to publish articles and
broadcasts falsely attacking the legitimacy of plaintiff
Party's Sickle Cell Anemia program so as to reduce con-
tributions to the program. .

E. In 1972, plaintiff Party members and leaders were
instrumental in founding an independent non-profit cor-
poration called the Educational Opportunities Corpora-
tion, Inc. (EOC). This corporation primarily sponsors a
model school for approximately one-hundred and thirty-
five elementary grade children in Oakland, California.
Since its formation, defendants and their agents, namely
FBI and IRS officials, have called upon teachers and con-
tributors of the school to question them and deter them
from having any further contact with or support for the
school.

Suppressing Free Expression And Misrepresenting
The Party

61. Defendants and their agents interfered with and
suppressed the rights of plaintiff Party members and
supporters to express their views to the public and mis-
represented their true views to the public for the purpose,
and with the effect, of losing the Party political and
financial support, including but not limited to:

A. Colleges, universities and other institutions that
invited representatives of the Party to speak and answer



questions were contacted by defendants and their agentsand urged to cancel the engagements. When friendlypersuasion did not work, defendants and their agentstelephoned anonymously to officials at these colleges, uni-versities and other institutions and warned them of vio-lence if plaintiff Party members were permitted to speak.In addition, defendants and their agents contacted plain-tiff Party members or their families and warned themthat, if they fulfilled the scheduled speaking engagements,
they would be killed or injured. All of these actions weretaken for the purpose, and often with the effect, of pre-venting Party representatives from expressing their viewspublicly.

B. Plaintiff Party publishes and distributes THEBLACK PANTHER, a weekly newspaper with a na-tional circulation. Defendants and their agents havesought to suppress the publication and distribution ofthis newspaper by sabotaging its offices, destroying nu-merous shipments of the paper, vandalizing racks carry-ing the paper, instigating arrests of street vendors ofthe newspaper, and pressuring commercial airlines thattransport the paper nationally to charge a higher ratethan that normally charged other organizations shippingsimilar printed matter. Defendants and their agents alsopersuaded the Postal Service to charge the plaintiffParty a higher postage rate for mailing paid subscrip-tions than that normally charged similar publications.
Defendants and their agents, namely IRS officials, servedsummonses on banks seeking information about the Partyand its paper for the purpose of destroying the publica-tion and circulation of THE BLACK PANTHER.

C. Defendants and their agents compiled informationcontaining half-truths and out-right fabrications anddisseminated this information to friendly sources withinlocal radio and television stations and newspapers
throughout the country so that false and harmful storiesabout the Party, its leaders and activities would be con-veyed to the public. At the same time, defendants and
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their agents have, on information and belief, urged themedia to discourage the printing, publishing or dissemi-nation of true information about positive programs andactivities that the Party has been engaged in since itsinception.
D. When plaintiff Party leaders have been scheduled

to appear for public speaking or on television radiobroadcasts, defendants and their agents have providedfalse information, or privileged but embarrassing infor-mation gained by unlawful means, to hecklers, callers-in
and, in some instances, "friendly" media sources so thatthe Party would be discredited with the public and itssupporters.

E. Defendants and their agents instigated the arrestof former Chicago Party leader Fred Hampton whenhe was about to appear on a local television program.The arrest was intended to, and did, embarrass, humiliate
and discredit the plaintiff Party with the public and itssupporters.

Other Harassment Of Members And Supporters
62. Defendants and their agents have engaged in awide variety of actions beyond those categorized and setforth above. All of these actions have been and aremaliciously, unlawfully and intentionally undertaken pur-suant to a systematic plan and goal of destroying theParty and injuring its members and supporters. Theseactions by defendants and their agents include, but arenot limited to:

A. Informing or contacting businesses and persons
with whom plaintiffs and plaintiff Party's members andsupporters were employed or had an economic relation-ship about their political views and activities for thepurpose and with the effect of damaging their economic
interests.

B. Informing family or other persons associated withplaintiffs and plaintiff Party's members and supporters
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of allegedly immoral activity in order to disrupt and
injure them in these relationships.

C. Destroying the personal and real property of plain-
tiffs and plaintiff Party's members and supporters.

D. Making plaintiff Party's supporters falsely appear
to be hostile to the Party by "leaking" to the Party
forged documents bearing a supporter's signature and
attacking or ridiculing the Party.

E. Sending or "lea ing" forged documents or false
information to plaintiff Party's supporters that cause
them to fear for their lives or safety because the docu-
ments or information falsely threaten them in the name
of plaintiff Party.

F. Calling upon plaintiffs and plaintiff Party's mem-
bers and supporters and questioning them about their
activities and those of other members and supporters for
the purpose of "chilling" plaintiffs' right to free expres-
sion and association.

G. Placing plaintiffs and plaintiff Party's members
and supporters under physical surveillance, opening their
mail, eavesdropping on their conversations and commit-
ting other acts in violation of their rights to associational
privacy.

H. Wiretapping and otherwise intercepting the oral
communications of plaintiffs and plaintiff Party's mem-
bers and supporters without legal authorization and dis-
closing and using the contents of the intercepted com-
munications.

63. All of the acts complained of herein were com-
mitted by defendants and their agents, individually and
in concert, and were done willfully, intentionally, malici-
ously, in bad faith and with a knowing and reckless
disregard of plaintiff's constitutional rights. The acts
of defendants and their agents were undertaken for the
unlawful purpose, and with the effect, of punishing,
harassing and burdening plaintiffs because their political
beliefs, activities and associations were and are opposed
by defendants. The conduct of the defendants and agents

has caused grave and substantial damage to plaintiffs
and plaintiff Party's members and supporters entitling
them to damages against the defendants and their agents.

CLAIMS

First Claim
64. As alleged in paragraphs 52 through 63, the actions

of defendants and their agents violated and continue to
violate the First Amendment rights to freedom of ex-
pression and association of plaintiffs, plaintiff Party's
members and supporters, and the classes they represent.

Second Claim
65. As alleged in paragraphs 52 through 63, the ac-

tions of defendants and their agents in using their in-
vestigatory, law enforcement and other official powers
to retaliate selectively and discriminatorily against and
to punish plaintiffs, plaintiff Party's members and sup-
porters, and the classes they represent for their political
beliefs, expressions and associations, violates their rights
to due process and equal protection of the law as guar-
anteed by the Fifth Amendment to the United States
Constitution.

Third Claim
66. As alleged in paragraphs 52 through 63, defend-

ants and their agents violated and continued to violate
the Fourth, Fifth and Ninth Amendment rights of the
plaintiffs, plaintiff Party's members and supporters and
the classes they represent to be free from unreasonable
governmental invasions and abridgements of their per-
sonal and associational privacy.

Fourth Claim
67. As alleged in paragraphs 52 through 63, the ac-

tions of defendants and their agents constitute a con-
spiracy to deprive plaintiffs, plaintiff Party's members
and supporters, and the classes they represent of the
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equal protection of the law in violation of 42 U.S.C.
1985.

Fifth Claim
68. As alleged in paragraphs 52 through 63, the acts

of defendants and their agents in conspiring to discrimi-
nate and in discriminating against plaintiffs, plaintiff
Party's members and supporters, and the classes they
represent with respect to use of the mails violates 39
U.S.C. 403 which prohibits any undue or reasonable
discrimination among users of the mails.

Sixth Claim
69. As alleged in paragraphs 52 through 63, the actions

of defendants and their agents who were CIA officials
and the other defendants and their agents who knowingly
conspired with them, violate 50 U.S.C. 403 which pro-
hibits the CIA from exercising any law enforcement
powers or internal security functions.

Seventh Claim
70. As alleged in paragraphs 52 through 63, the acts

of defendants and their agents in conspiring to examine
and investigate the finances and associations of plaintiffs,
plaintiff Party's members and supporters, and the classes
they represent were unnecessary to any legitimate tax
purposes and in violation of 26 U.S.C. 7605 (b).

71. As alleged in paragraphs 52 through 63, defend-
ants and their agents violated and continue to violate
the Fourth Amendment, 18 U.S.C. 2510-2520, and 47
U.S.C. 605 by wiretapping and otherwise intercepting,
without legal authorization, the oral communications. of
plaintiffs, plaintiff Party's members and supporters, and
the classes they represent, and by disclosing and using
the contents of the intercepted communications.

72. Plaintiffs, plaintiff Party's members and sup-
porters and the classes they represent have suffered and
will continue to suffer deprivation of their constitutional
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and statutory rights unless granted the relief prayed for
in this complaint. They have no plain, adequate or com-
plete remedy at law against the policies and practices
of defendants and their agents. Injunctive and declara-
tory relief are necessary in order to adequately protect
their rights.

RELIEF
WHEREFORE, plaintiffs pray that this Court:
1. Declare, pursuant to 28 U.S.C. 2201-2202, that

defendants and their agents conspired to and have acted
in violation of the constitutional and statutory provi-
sions cited above in subjecting plaintiffs, plaintiff Party's
members and supporters, and the classes they represent
to injury because of their political beliefs, expressions
and association, including inter alia by placing them
under surveillance, intercepting and opening their mail,
wiretapping and otherwise intercepting their oral com-
munications and disclosing and using the contents of
these communications, instigating their arrest, interrogat-
ing them, their families and associates, misrepresenting
their views to others, forging their names and identities
to threatening and other documents, committing harmful
acts to persons and property and falsely attributing those
acts to them, inciting them to violence, interfering with
plaintiff Party's community programs, suppressing and
interfering with the printing, circulation and distribu-
tion of plaintiff Party's newspaper and other literature,
interfering with and abridging their rights to freedom
of expression and association, damaging their property
and causing them physical harm and emotional distress;

2. Grant appropriate equitable relief in the form of a
preliminary and permanent injunction restraining de-
fendants, their agents, employees, and successors from
conspiring to subject, and subjecting plaintiffs, plaintiff
Party's members and supporters and the classes they
represent, to injury because of their political beliefs,
expression and association including, inter alia, by placing
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them under surveillance, intercepting and opening their
mail, wiretapping and otherwise intercepting their oral
communications and disclosing and using the contents of
those communications, instigating their arrest, inter-
rogating them, their families and associates, misrepre-
senting their views to others, forging their names and
identities to threatening and other documents, committing
harmful acts to persons and property and falsely attribut-
ing those acts to them, inciting them to violence, inter-
fering with plaintiff Party's community programs, sup-
pressing and interfering with the printing, circulation
and distribution of plaintiff Party's newspaper and other
literature, interfering with and abridging their rights to
freedom of expression and association, damaging their
property and causing them physical harm and emotional
distress;

3. Grant appropriate equitable relief in the form of a
preliminary and permanent injunction restraining de-
fendants and their agents, employees, and successors from
destroying any of the files, memoranda, tapes, film, photo-
graphs, documents, or other materials relevant to past
and present actions of defendants and their agents against
plaintiffs, plaintiff Party's members and supporters, and
the classes they represent until this litigation is ulti-
mately resolved;

4. Award plaintiffs Black Panther Party, Huey P.
Newton, and Elaine Brown damages in excess of $50,-
000,000, the precise amount to be ascertained upon trial,
for repeated and continuous violations of their constitu-
tional and statutory rights and to hold the defendants
jointly and severally liable for such damages;

5. Award plaintiffs Black Panther Party, Huey P.
Newton, and Elaine Brown punitive damages of $50,-
000,000, to be apportioned against each of the defendants;

6. Award plaintiffs costs, including reasonable attor-
neys' fees, for the prosecution of this action;

7. Award plaintiffs Black Panther Party, Huey P.
Newton, and Elaine Brown actual damages, liquidated
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damages, punitive damages and attorneys' fees and other
litigation costs as provided in 18 U.S.C. 2520; and

8. Grant such other relief as the Court may deem just

and proper. Respectfully submitted,
Respectfully submitted,


