Recommendation SR-5!

Congress should amend FOIA’s judicial-review provision in three ways:

1) To reaffirm the statute’s de novo standard;

2) To specify the remedial authority of the courts, including the power to order an
agency to comply with its affirmative-disclosure obligations, provided that a
requester has exhausted administrative remedies prior to filing suit; and

3) To reinforce that, for purposes of FOIA claims, a complainant’s injury-in-fact stems
from an agency’s failure to comply with the statute.

* * *

When Congress designed FOIA, it included a relatively powerful provision for judicial
review—it vested federal courts with jurisdiction to resolve all disputes over the improper
withholding of agency records.” On its face, this judicial-review provision appears favorable
toward requesters. Among other things, it provides that review should be de novo; it clarifies
there are no limits to a court’s power to review records in camera; and it delimits an agency’s
grounds for withholding to nine exemptions,’ which are further limited by a foreseeable-harm
standard.* The courts, for their part, have long claimed to enforce the “strong presumption in
favor of disclosure” implied by FOIA’s purpose,’ just as they have recognized the necessity of
“narrowly constru[ing]” FOIA’s “explicitly . . . exclusive” exemptions.® Finally, courts have
determined that FOIA imposes no limit on their inherent equitable power to fashion relief to
fulfill the law’s promise of openness.’

Yet many experts argue courts are no longer policing the statute as Congress intended. As one
scholar has suggested, “courts have simply not proven to be a bulwark against secrecy when an
agency is willing to defend in court its refusal to disclose information under the statute.”® Courts
have tended, for example, to find ways to “defer to agencies without formally abrogating
Congress’s imposition of de novo review,” whether through deference to “agency affidavits” or
though “adopt[ion] [of] pro-government statutory and procedural interpretations.” That has
proven particularly true in cases involving national security'® and law enforcement interests.'!
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These and other doctrines contribute to what many scholars have acknowledged as one-sided
agency win-rates,'” which appear to be inconsistent with a de novo review standard. We do
believe that the statute’s de novo review standard on legal and factual matters should be
expressly reaffirmed. This would go a long way in indicating Congress’s displeasure with
judicial doctrines that undercut de novo review.

Remedial Authority and Affirmative Disclosure

FOIA imposes affirmative-disclosure obligations on agencies. Under subsection (a)(1), an
agency must publish certain records in the Federal Register, and under subsection (a)(2), it must
proactively post others in an electronic “reading room.”"* Courts agree a requester can file a
lawsuit challenging an agency’s compliance with these affirmative-disclosure obligations, but
there is a troubling jurisdictional split about what sort of relief any court can actually provide to a
requester.

On the one hand, with respect to subsection (a)(2), the Ninth Circuit and Second Circuit agree
that a court can issue a mandatory injunction requiring an agency to post records in its online
reading room." The D.C. Circuit, on the other hand, has held a court cannot provide relief
beyond an individual complaint, although it still might grant individualized relief, such as an
order to provide a specific requester with records that ought to be affirmative disclosed, even on
an indefinite ongoing basis."> This circuit split has created uncertainty in the enforceability of
FOIA’s affirmative disclosure obligations, and, at least in the D.C. Circuit, it has the potential to
lead to more litigation against agencies, as each requester must seek its own relief so long as an
agency fails to comply with the reading-room requirement. Relatedly, the D.C. Circuit has
altogether declined to provide any remedy for an agency’s failure to publish records in the
Federal Register.'®

If district courts lack the power to order compliance with FOIA’s affirmative-disclosure
obligations, those obligations are merely hortatory. For affirmative disclosure obligations to be
meaningful, judicial review must entail common sense mechanisms of enforcement. As one
group of scholars explained in their report for the Administrative Conference of the United
States’s Recommendation 2023-1, Proactive Disclosure of Agency Legal Materials:

[Clonfusion and disagreement in the courts concerning the power of the district
courts to order compliance with FOIA’s proactive disclosure obligations|]
represents a significant source of ambiguity and confusion in the law. This
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confusion has potentially significant effects on the incentives that agencies have
to fulfill their obligations to disclose agency lateral materials fully and accessibly.
As the Ninth Circuit noted, without a vehicle for enforcement, (a)(2) obligations
are either “precatory” or even “a dead letter.”"’

Accordingly, we recommend that Congress amend FOIA to clarify that district courts do have
remedial authority to order an agency to comply with the statute’s affirmative-disclosure
obligations—either by publishing records in the Federal Register or making them available for
public inspection in an electronic format—and that it may require such disclosure on a
continuing basis. The benefit of this relief need not be restricted to a named complainant.

We also recommend that Congress clarify the exhaustion requirements for requesters who seek to
enforce subsections (a)(1) and (a)(2). Although FOIA expressly contemplates some sort of
request-like process for affirmative disclosure'®—perhaps as a means of providing notice to the
agency about its lack of compliance—the statute lacks any detailed procedures as it provides for
reactive-disclosure requests under subsection (a)(3). This should be changed. Any person
seeking to raise an affirmative-disclosure claim should be required to notify the agency about the
absence of records in the Federal Register or the agency’s online records library. The agency
must be given an opportunity to voluntarily remediate its noncompliance. And the requester
should be afforded a means to appeal an adverse determination prior to initiating suit in federal
court."”

Reinforcing Standing Through Informational Injury

One final, troubling, albeit seemingly arcane, issue that has started to creep into courts is
whether, or to what extent, the Supreme Court’s decision in TransUnion LLC. v. Ramirez
overturns earlier precedent and now requires FOIA complainants to demonstrate injury beyond a
mere denial of access to records to establish standing.

Federal court jurisdiction, of course, is limited to resolving “Cases” and “Controversies,”™ and
that constitutional limitation, in turn, requires every plaintiff to show standing through an
injury-in-fact that is “fairly traceable to the challenged conduct of the defendant,” and which is
also redressable.”! An injury-in-fact must not only invade a “legally protected interest,” but be
“concrete and particularized,” as well as “actual or imminent.”*
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For decades, it was incontrovertible that intangible injuries, such as the denial of access to
information to which a plaintiff is legally entitled, were sufficient to establish standing.”* But
some agencies have starting arguing the TransUnion decision changes the status quo, and now
requires a demonstration of concrete harm beyond a “bare procedural violation.”** Thus far, these
attempts have not gained traction in the appellate courts,” but there are exceptions in the district
courts.”

We believe that Congress should reinforce that a complainant raising a FOIA claim need only
show how the requester has been denied access to records to which the requester is legally
entitled. This procedural violation should be adequate to establish standing for FOIA claims.
Requiring anything further stands in tension with the well-established rule that, with limited
exceptions, requesters need not demonstrate why they seek records.?”’
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