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OGIS 2.0: Reimagining FOIA Oversight

Reimagining OGIS Working Group and Legislation Subcommittee!?
Recommendations to the Federal FOIA Advisory Committee
May 4, 2022

This memorandum provides recommendations to the Archivist of the United States
from the Reimagining Office of Government Information Services (OGIS) Working Group of the
Legislation Subcommittee of the 2020-2022 Federal FOIA Advisory Committee. The
recommendations are designed to improve oversight of the FOIA process and aid the average
person in acquiring government records without the expense and delays of litigation.
Actionable steps are described below, based on practices adopted in some states and more
than 80 nations. On the following pages, this report summarizes the research, examination of
models, and interviews with more than 40 experts in the United States and abroad.?

In summary, the Reimagining Office of Government Information Services (OGIS)
Working Group of the Legislation Subcommittee recommends that:

Congress gives OGIS the authority to make binding decisions.

Congress gives OGIS the authority to review records in camera.

Congress directs the federal courts to give extra weight to OGIS decisions.

Congress creates a direct line-item budget for OGIS.

Congress increases OGIS’ budget.

The Archivist of the United States commissions a feasibility study, incorporating input
from requesters and agencies, to more deeply explore the costs and benefits of these
recommendations and refine the proposals to aid Congress in drafting legislation.

7. The Archivist of the United States returns OGIS as a direct report.
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Background

In the fall of 2009, the Office of Government Information Services (OGIS) embarked on
its mediation efforts to bridge the divide between requesters and government.? In its first year,
OGIS assisted 391 requesters, growing through the years to serve approximately 4,100

1 Report researched and written by Reimagining OGIS Working Group Chair David Cuillier (Associate Professor,
University of Arizona School of Journalism and National Freedom of Information Coalition Board President), and
fellow Working Group members A.Jay Wagner (Assistant Professor, Marquette University Diederich College of
Communication), Thomas M. Susman (American Bar Association and NFOIC Board member), and Patricia A. Weth
(Assistant General Counsel, Environmental Protection Agency). The Legislation Subcommittee approved the
recommendations March 18, 2022.

2 See Appendix A for acknowledgment of the more than 40 experts who provided insights and suggestions through
interviews and correspondence.

3 Founded in September 2009 through Congressional action in the OPEN Government Act of 2007, handling 391
cases in its first year under Executive Director Miriam Nisbet. See “The First Year: Building Bridges Between FOIA
Requesters and Federal Agencies,” https://www.archives.gov/files/ogis/assets/website-assets/about-
ogis/building-bridges-report.pdf.
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requesters in Fiscal Year 2021,* with nearly the same number of employees with which it
started. Since 2009, the office has handled more than 30,000 requests for assistance with the
FOIA process, providing an alternative to the historical solution of litigation to resolve FOIA
disputes. Since it started its compliance program in FY 2015, OGIS has assessed 14 agency FOIA
programs, authored nine FOIA issue assessments, and partnered with National Archives
colleagues to include FOIA in five government-wide Records Management Self-Assessment
surveys. OGIS also has led and managed four terms of the Federal FOIA Advisory Committee,
bringing together FOIA requesters and agency FOIA professionals, and, since 2016, the OGIS
director has co-chaired the Chief FOIA Officers Council. Through its work, OGIS advocates for a
fair process for requesters and agencies, and its neutral position as an ombudsman resolves a
good proportion of disputes. The directors and staff members have done an exemplary job with
the resources and powers afforded them. The recommendations in this report focus on the
structure of the U.S. FOIA oversight system, not the individuals who have worked so hard to
improve the process for requesters, agencies, and ultimately all Americans who rely on
transparent and accountable government.

While the FOIA process aids society,” it can be improved. About 800,000 FOIA requests
are submitted each year, and of those, only 21.6% are granted fully to requesters.® Backlogs
continue to increase, from 120,436 in 2019 to 141,762 in 2020, and have worsened through the
pandemic.” Simple requests take an average 30 days to process, and complex requests can lag
months, or years. About 15,000 administrative appeals are processed each year, and the
backlog of appeals, for the most part, continues to increase.® Agencies complain of requesters
jumping quickly to litigation, having unrealistic expectations, increasingly complex requests,’
and inflicting unwarranted hostility through “predatory requests.”*? On the requester side, a

4 Freedom of Information Act Ombudsman 2021 Report for Fiscal Year 2020,
https://www.archives.gov/ogis/about-ogis/annual-reports/ogis-2021-annual-report-for-fy-2020.

5 For example, studies have shown that government transparency leads to cleaner drinking water, Lori S. Bennear
and Sheila M. Olmstead, The Impacts of the ‘Right to Know’: Information Disclosure and the Violation of Drinking
Water Standards, 56 J. ENVIRON. ECON. MANAGE. 117-30 (2008); to fewer food safety complaints, Barbara A.
Almanza, Joseph Ismail, and Juline E. Mills, The Impact of Publishing Foodservice Inspection Scores, 5 ). FOODSERV.
Bus. RES. 45-62 (2002); reduced corruption, Maria Cucciniello, Gregory A. Porumbescu, and Stephan
Grimmelikhuijsen, 25 Years of Transparency Research: Evidence and Future Directions, 71 Pus. ADMIN. REv. 1, 32-44
(2017); and for every $1 spent on public-records based journalism, society benefits $287, JAMES HAMILTON,
DEMOCRACY’S DETECTIVES: THE ECONOMICS OF INVESTIGATIVE JOURNALISM (2016).

6 Of all 772,869 FOIA requests processed in FY 2020 by the federal government, 42% are partially denied, 5% are
denied fully, 16% are rejected because “no records responsive to the request,” 6% are deemed “improper,” and
the rest withdrawn, duplicates or other reasons. See Summary of Annual FOIA Reports for Fiscal Year 2020, Office
of Information Policy, U.S. Department of Justice, p. 6, https://www.justice.gov/oip/page/file/1436261/download.
71d., p. 9. Also, see Selected Agencies Adapted to the COVID-19 Pandemic but Face Ongoing Challenges and
Backlogs, U.S. Government Accountability Office (January 2022), https://www.gao.gov/products/gao-22-105040.
81d., p.18.

9 A variety of agency constraints -- and requester complaints — were discussed March 29, 2022, at a U.S. Senate
Judiciary Committee hearing, “The Freedom of Information Act: Improving Transparency and the American public’s
Right to Know for the 21 Century,” https://www.judiciary.senate.gov/meetings/the-freedom-of-information-act-
improving-transparency-and-the-american-publics-right-to-know-for-the-21st-century.

10 See U.S. District Court Judge Trevor N. McFadden’s lamentations about the perverse incentives of the system
that encourage requesters to automatically sue for records, leaving taxpayers to foot the bills, in the 2021 U.S.
District Court for the District of Columbia ruling American Center for Law and Justice v. U.S. Department of

2
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growing body of research indicates delays,!! excessive redaction and use of exemptions,*?
favoritism toward some classes of requesters,*3 failure to respond at all,** deficiencies in
proactive disclosure,’® and agencies increasingly saying that, “no responsive records exist”
when they actually do.'® For example, according to one recent survey conducted by two
members of this Subcommittee, 94% of requesters said that delays are a moderate, major, or
extreme problem.’ In that same survey, 95% of requesters who have utilized OGIS said the
agency has too little power, and 93% said OGIS should be granted the power to compel
agencies to provide requesters records.® Ultimately, the current system, relying on the courts

Homeland Security: “This is the system Congress hath wrought. And which this Court must dutifully implement.”
See also reports regarding the administrative burden and agency challenges caused by FOIA, such as Antonin
Scalia, The FOIA Has no Clothes, 6 REG. 2, 14-19 (1982); Florida TaxWatch, Predatory Public Records Requests
(January 2016), https://floridataxwatch.org/Research/Full-Library/ArtMID/34407/ArticlelD/15695/Predatory-
Public-Records-Requests; William Gardner, Compelled Disclosure of Scientific Research Data, 20 THE INFO. SocC’y 141-
46 (2004); Michele Bush Kimball, Shining the Light from the Inside: Access Professionals’ Perceptions of
Government Transparency, 17 CoOMM. L. & PoL’y 299-328 (2012); Michele Bush Kimball, Public Records Professionals’
Perceptions of Nuisance Requests for Access, 5 UBJ. MEDIA L. & ETHICS 46-68 (2016); Brett G. Johnson, Public
Records Officers’ Perspectives on Transparency and Journalism, 2 J. Civic INFo. 1, 1-22 (2020).

11 David Cuillier, Forecasting Freedom of Information: Why it Faces Problems — and How Experts Say They Could be
Solved, John S. and James L. Knight Foundation (March 12, 2017),
https://knightfoundation.org/reports/forecasting-freedom-of-information/.

2 Elizabeth Bluemink and Mark Brush, A Flawed Tool: Environmental Reporters’ Experience with the Freedom of
Information Act, Society of Environmental Journalists, available via the Internet Archive at
https://web.archive.org/web/20210211030121/http://www.sejarchive.org/foia/SEJ_FOIA_Report2005.pdf; Supra
note 11, Cuillier, Forecasting Freedom of Information; See also, Update on Federal Agencies’ Use of Exemption
Statutes, U.S. Government Accountability Office (January 2021), https://www.gao.gov/products/gao-21-148.

13 Helen Darbishire and Thomas Carson, Transparency and Silence: A Survey of Access to Information Laws and
Practices in 14 Countries, Open Society Justice Initiative (2006),
https://www.issuelab.org/resources/7736/7736.pdf; Paul Lagunes and Oscar Pocasangre, Dynamic Transparency:
An Audit of Mexico’s Freedom of Information Act, American Development Bank paper IDB-WP-836 (2017); Michele
Bush Kimball, Law Enforcement Records Custodian’s Decision-Making Behaviors in Response to Florida’s Public
Records Law, 8 ComM. L. & PoL’y 313-60 (2003).

14 See FOIA Project, FOIA Suits Rise Because Agencies Don’t Respond Even as Requesters Wait Longer to File Suit,
Transactional Records Access Clearinghouse (December 15, 2019), https://foiaproject.org/2019/12/15/foia-suits-
rise-because-agencies-dont-respond-even-as-requesters-wait-longer-to-file-suit/.

15 See Actions Needed to Improve Agency Compliance with Proactive Disclosure Requirements, U.S. Government
Accountability Office (March 2021), https://www.gao.gov/products/gao-21-254.

16 See Ted Bridis, US Sets New Record for Censoring, Withholding Gov’t Files, THE AsSOCIATED PREss (March 12, 2018),
analysis of FOIA data indicating an increase in the “no-responsive records” response,
https://apnews.com/article/business-arts-and-entertainment-personal-taxes-only-on-ap-united-states-
government-714791d91d7944e49a284a51fab65hb85; Also, requesters note the problem in the survey by Cuillier,
supra note 11.

17 A.Jay Wagner and David Cuillier, FOI Requester Survey, (2022), summary available at the Federal FOIA Advisory
Committee website, https://www.archives.gov/files/ogis/foia-advisory-committee/2020-2022-
term/meetings/survey-overview-05.04.2022-1.pdf

18 Id. See also a survey of requesters who used the ombudsman agency in Indiana to find that the most common
complaint was that the agency did not have the authority to compel disclosure of records. The most popular
response to “What, if anything, do you think could be done to improve the PAC Office,” was, according to 35% of
the respondents, that the agency should have enforcement power (p. 16), Yunjuan Luo and Anthony L. Fargo,
Measuring Attitudes About the Indiana Public Access Counselor’s Office: An Empirical Study, Indiana Coalition for
Open Government (2007), http://www.pfaw.nfoic.org/sites/default/files/ICOG-1U-2008-Survey.pdf.
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to resolve disputes, is expensive and time-consuming,® inadequately serving the average
person, agencies, and the taxpayer. The current system disfavors those who are economically
disadvantaged, since enforcement of FOIA is possible only through litigation. Even news
organizations, particularly local outlets with diminishing resources, are less likely to challenge
public record denials in court because of the time and expense.?°

From its inception, there have been calls to strengthen OGIS, including increasing its
budget and giving OGIS the authority to review documents.?! The Office of Government
Information Services Empowerment Act of 201822 would have given OGIS authority to review
documents when mediating disputes, but it was not enacted. The 2018-20 term of the Federal
FOIA Advisory Committee discussed legislative changes to OGIS to improve the process,
recommending that Congress “... strengthen the Office of Government Information Services
with clearer authority and expanded resources.”? This report builds on that recommendation
with specific, actionable proposals.

Indeed, we cannot rely on FOIA law alone. The best statute in the world is meaningless
without a system to promote effective implementation. Technically, Afghanistan, Russia,
Uganda, and 70 other nations have stronger FOIA laws than the United States (on paper,
Afghanistan has the strongest law in the world).?* Yet, strong laws do not automatically equate
with actual transparency.?® The law is just the starting point — it must be supported, monitored,

19 pending FOIA lawsuits have surged in the past five years, with about a third of the cases taking two years or
longer to litigate, and the length of litigation increasing every year. See FOIA Project, Justice Delayed is Justice
Denied: Judges Fail to Rule in a Timely Manner on FOIA Cases, Transactional Records Access Clearinghouse
(February 3, 2021), https://foiaproject.org/2021/02/03/justice-delayed-is-justice-denied/.

20 American Society of News Editors, In Defense of the First Amendment: U.S. News Leaders Feel Less able to
Confront Issues in Court in the Digital Age, John S. and James L. Knight Foundation (2015).
https://knightfoundation.org/wp-content/uploads/2020/03/KF-editors-survey-final_1.pdf.

21 See, for example, Office of Inspector General Audit Report No. 12-14, Sept. 11, 2012,
https://www.archives.gov/files/oig/pdf/2012/audit-report-12-14.pdf.

22H,R. 5253 in the 115 Congress (2017-2018), introduced by Rep. Blake Farenthold, R-Texas, and co-sponsored by
Rep. Matt Cartwright, D-Penn., in the House Oversight and Government Reform Committee,
https://www.congress.gov/bill/115th-congress/house-bill/5253?r=15.

23 See Report to the Archivist of the United States, Final Report and Recommendations by the 2018-2020 term of
the Federal FOIA Advisory Committee (July 9, 2020), https://www.archives.gov/files/ogis/assets/foiaac-final-
report-and-recs-2020-07-09.pdf at 32. The rationale of the recommendation was explained: “Congress should also
strengthen the Office of Government Information Services (OGIS), which it created to provide administrative
oversight to agencies and the FOIA process. In the years since OGIS was established, it has had significant and
growing impact on FOIA implementation across the government. However, the office is vastly understaffed,
underfunded, and under-authorized to effectively oversee FOIA across the entire Federal government. Therefore,
we urge Congress to significantly expand the funding and staffing for this important office and to strengthen the
office's authority on FOIA matters.” During discussions of that Committee term (2018-2020), the Vision
Subcommittee concluded that staffing of just eight people would not work for added responsibilities. Also, OGIS
staff emphasized that the current model is one of advocating for the FOIA process as a neutral mediator, not taking
sides with agencies or requesters.

24 This, according to the Global Right to Information Ratings conducted by the Centre for Law and Democracy and
Access Info Europe, at https://www.rti-rating.org/. They rate FOIA statutes for the 134 nations that have them
based on 61 indicators. Overall, the U.S. FOIA rates 74", the bottom half of the world.

25 Studies of state public record laws indicate that legal provisions do not correlate with actual compliance to
public record requests, except for states that include mandatory attorney fee-shifting in their laws. See A.Jay
Wagner, Inherent Frictions and Deliberate Frustrations: Examining the Legal Variables off State FOI Law
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and nurtured through a political culture of openness and accountability. Already, some entities
are tasked with helping FOIA work better, such as the Department of Justice Office of
Information Policy, chief FOIA officers within agencies, and the Chief FOIA Officers Council .2
Additionally, some would say we already have an independent oversight model with teeth — the
federal courts. While an important solution of last resort, the courts are clogged with FOIA
litigation,?” costing agencies and taxpayers more than $43 million a year, and alienating average
Americans who cannot afford to sue. These mechanisms are insufficient, and further legislative
authority for OGIS is needed, guaranteeing affordable and effective aid for requesters yet still
protective of national secrets, privacy, and other legitimate competing interests.

We have gleaned the transparency literature dating back to the 1950s, examined
models in the states and other nations, and interviewed three dozen experts.?® The result is a
blueprint for what we view as moving toward a better system — bringing the best elements
together to help FOIA work better for everyone. FOIA oversight is more important than ever, as
foes abroad and within threaten the country. Transparency is the bulwark against the ocean of
tyranny. It is the support beam for the Republic’s house. We invested, this past year, in bridges,
roads, and other physical infrastructure.

It is time, now, to redouble our investment in democracy’s infrastructure.

A reimagined oversight model

More than 80 nations and more than two dozen states have created mechanisms, other
than the courts, to aid the public records request process. Many of these are granted significant
authority and independence to do their jobs without political interference. Some oversight
agencies, particularly at the state level, are similar to OGIS, where they attempt to mediate
disputes and offer suggestions to legislative bodies for improving the law. Following a review of
previous research (annotated bibliography provided in Appendix E), other models, and
suggestions from more than 40 experts, this Subcommittee identified six overarching principles
that appear to be consistent across the most effective oversight regimes:?°

Administration, 3 J. CIviC INFO. 2, 29-49 (2021); see also David Cuillier, Bigger Stick, Better Compliance? Testing
Strength of Public Record Statutes on Agency Transparency in the United States, presented at the Global
Conference on Transparency Research, Rio de Janeiro (June 26, 2019),
https://drive.google.com/file/d/1R9PBJrjTreetcD-ep)Eq-08ZSWZPKRjv/view.

%6 Four entities are tasked in statute with improving the FOIA process: 1) DOJ/OIP: “encourage agency compliance
with” FOIA, 5 USC 552(e)(6)(A)(iii)); 2) OGIS: “review compliance with” FOIA by administrative agencies (5 USC
552(h)(2)(B)) & “identify procedures and methods for improving compliance” with FOIA, (5 USC 552(h)(2)(C)); 3)
Chief FOIA Officers: “have agency-wide responsibility for efficient and appropriate compliance with” FOIA (5 USC
552(j)(2)(A)) & “ensure compliance with requirements of” FOIA via CFO annual review, (5 USC 552(j)(3); and 4)
Chief FOIA Officers Council: https://www.archives.gov/ogis/about-ogis/chief-foia-officers-council (see “Purpose,”
language directly from 5 USC 552(k)(5)(A)).

27 See rise in FOIA litigation, as monitored by the FOIA Project at the Transactional Records Access Clearinghouse at
Syracuse University. While new lawsuits have declined during the past few years, the overall trend since 2001 is a
significant rise, from 456 pending cases in FY2001 to 1,448 in FY2019, https://foiaproject.org/2020/01/23/lawsuits-
annual-2019/.

28 See list of those interviewed in Appendix A, page 18.

2 These closely mirror the six key qualities laid out by Laura Neuman in her analysis of national records oversight
models, in Laura Neuman (2009), Enforcement Models: Content and Context, Washington, World Bank, p. 2,
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1. Accessibility to the average citizen, where requesters do not need to hire a lawyer
and pay little or nothing to have disputes settled.

2. Expedience in making timely decisions without unnecessary delay.

3. Authority to settle disputes with the power to examine records and compel agencies
to provide records to requesters, within the bounds of the law and balancing
legitimate competing interests.

4. Independence from the executive branch or other agencies they oversee.

5. Resources to succeed, with protections against retaliation.

6. Power to educate and develop a culture of openness in government.

While the U.S. was once a model for transparency, following passage of FOIA in 1966, it
has fallen behind, according to Helen Darbishire, director of Access Info Europe. “If we really
care about democracy,” she told us, “we should be making it much easier for people to get
information so they can understand what is happening, increase legitimacy in decision-making,
and increase trust in government.”3° The Organization of American States, which includes the
United States, adopted the Inter-American Model Law on Access to Public Information in 2010,
recommending that each country creates an information commission office with the authority
to issue binding decisions or conduct mediation. The model law was updated in 2020, based on
a decade of observation and experience, to emphasize that such commissions should go
beyond mediation to have the power to “issue binding decisions and orders.”3?

Connecticut has long been a model for government transparency since creating its
Freedom of Information Commission in 1975.32 The commission is funded through a direct line-
item budget from the Legislature and has the authority to reach binding decisions and issue
fines of up to $1,000 per violation. It hears about 800 cases annually and they each take
approximately 5-7 months to resolve, with some up to a year.33 Pennsylvania and New Jersey
have adopted independent oversight offices, as well. The Pennsylvania Office of Open Records
differs in that it relies on staff experts, instead of a commission, to resolve matters, which
allows for faster resolution, usually within 30 days. About two dozen states have employed
other models, often advisory through attorneys general offices or ombudsman agencies.

Globally, dozens of nations, such as Canada, Ireland, and the United Kingdom, have
created independent oversight models with the authority to issue binding decisions. Mexico, in
2002, created an independent agency that has authority over all agencies in the country,

https://documentsl.worldbank.org/curated/en/816891468149680314/pdf/479910WBWPOENnf10Box338877B01P
UBLIC1.pdf.

30 personal interview with working group chair David Cuillier via Zoom (October 5, 2021).

31 Organization of American States, Inter-American Model Law 2.0 on Access to Public Information, at 79,
https://www.oas.org/en/sla/dil/publications_Inter-
American_Model_Law_2_0_on_Access_to_Public_Information.asp.

32 E, Bartlett Barnes, Connecticut and Its Right-to-Know Laws, XLIIl NIEMAN REPORTS 3, 30-35 (1989).
http://niemanreports.org/wp-content/uploads/2014/04/Fall-1989_150.pdf.

33 Based on information provided to the working group from Colleen Murphy, executive director of the
Connecticut Freedom of Information Commission (August 2021). The commission model, as opposed to a staff-
driven model, as in Pennsylvania, has been criticized for taking too long — see, for example, Jacqueline Rabe
Thomas, Walter Smith Randolf, Jim Haddadin, and Maxwell Zeff, Long Delays at Connecticut’s Freedom of
Information Commission Leave Public in the Dark, CONNECTICUT PuBLIC RADIO (March 16, 2022),
https://www.ctpublic.org/2022-03-16/long-delays-at-connecticuts-commission-leave-public-in-the-dark.
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including the legislative, executive, and judiciary, at the local, state, and federal levels. Mexico
has been a global leader in FOIA, passing one of the strongest laws in the world3* and seeking to
help average people access their government for free, and anonymously, through an online
portal. Recent studies indicate that the enthusiasm for transparency at the initial start of
Mexico’s FOIA has waned over the years, and while the system is still seen as a model, it has
begun to fray at the edges through bureaucratic and political capture.®

Based on the six overarching principles above, and what other jurisdictions have put
into practice, we recommend Congress and the Archivist implement the following actions to
increase the effectiveness of OGIS for generations to come:

Recommendation 1
Congress gives OGIS the authority to make binding decisions.

We recommend that Congress clearly defines OGIS’ mandate by resolving disputes
through a mediation arm while also empowering it to issue binding decisions through
adjudication, if requested, with the authority to compel agencies to release records. Requesters
or agencies could still challenge such decisions in court.

In all, 69 nations’ FOIA laws establish an independent oversight body that is empowered
to issue legally binding orders, along with Connecticut, New Jersey, and Pennsylvania, at the
state level. Currently, requesters may lodge requests for OGIS assistance for free, and without
hiring an attorney, but the lack of a binding decision is a strong disincentive in filing such
requests. Where requesters face significant resistance, they are more likely to default to costly
litigation or, if they cannot afford it, will give up on their request altogether.

The preferred model in this recommendation is that of Pennsylvania, where a requester
can file a complaint3® with the Office of Open Records within 15 business days of the denial.
Mediation is offered, but only if both parties agree to it. If mediation does not settle the matter,
then it may be handed to a different complaint officer for a binding decision. One of the office’s
14 complaint officers, all lawyers trained in the public records law, then makes a determination,
looping back to the parties for clarification, if needed. A decision is written, evaluated by two
editors, and then sent to the executive director or deputy director for final approval. About 70%
of complaints are decided within 30 days and the rest within another 30 days, typically because
of delays caused by in camera review of documents, if necessary, by the complaints officer. The
agency’s decisions are binding, although either side may challenge the decision in court (about
3% of decisions are challenged in court). The office has no authority to levy fines or punishment

34 Supra note 24, specifically https://www.rti-rating.org/country-data/.

35 Zachary Bookman and Juan-Pablo Guerrero Amparan, Two Steps Forward, One Step Back: Assessing the
Implementation of Mexico’s Freedom of Information Act, 1 MEXICAN L. REv. 2 (2009); Adriana Garcia Garcia,
Transparency in Mexico: An Overview of Access to Information Regulations and their Effectiveness at the Federal
and State Level, WiLsON CENTER (December 2016), https://www.wilsoncenter.org/publication/transparency-mexico-
overview-access-to-information-regulations-and-their-effectiveness; Paul Lagunes and Oscar Pocasangre, Dynamic
Transparency: An Audit of Mexico’s Freedom of Information Act, Inter-American Development Bank (2017),
https://publications.iadb.org/en/dynamic-transparency-audit-mexicos-freedom-information-act.

36 In the Pennsylvania system, a complaint is called an “appeal,” going to an “appeals officer.” For the purposes of
this report, we use the term “complaint” instead of “appeal” to avoid confusion with the “administrative appeal”
process at the federal level, where a dissatisfied requester may file an appeal directly with an agency.
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against agencies. The office handles about 3,000 complaints annually, in addition to responding
to thousands of phone calls and emails, and developing guides and training. The office has a
total of 21 employees and a $3.6 million annual budget, double the size of OGIS. A requester
must try to find resolution through the Office of Open Records before filing a lawsuit.

Alternately, some nations and states use a commission to resolve disputes. Like
Connecticut, the state of New Jersey has created a council, the Government Records Council.
The five appointed members meet monthly to resolve disputes. Requesters must decide
whether to utilize the commission or courts to challenge a public records request denial, but
can’t use both. They may enter into mediation if both parties agree. If mediation doesn’t work,
staff collect arguments from both sides and draft findings and recommendations — a two-part
report providing the factual background and legal analysis. Once the council approves the
recommendation, the decision is binding, although either side can challenge the decision in
court. In New Jersey, individual public officials may be fined personally for violating the law, but
in 6,000 complaints, only about 10 have been fined (one individual was fined three times).
Almost all decisions are decided by the council without a hearing. The disadvantage of such a
system is the length of time it takes the four staff members to handle the 300 annual
complaints annually, on a budget of $500,000. Most cases can take 14-16 months to resolve.
Given the importance for many requesters for a timely resolution, this Subcommittee
recommends a staff-driven model, such as Pennsylvania’s.?’

In both models, decisions may be appealed in court, providing a safety valve where an
agency might argue that OGIS is incorrect. In Connecticut, less than 3% of FOl Commission
decisions are appealed in court.®® Most of the appeals are submitted by agencies, not
requesters, and most of the commission’s decisions are upheld by the courts,? indicating that a
well-funded oversight agency with expert staff members works efficiently, saving time and
money for requesters and the government by resolving disputes before they enter litigation.
Perhaps, the ideal model might combine both elements: Experienced staff to focus on cases
that can be settled quickly, as well as a commission to hear more complex, sensitive matters
requiring full adjudication.

No doubt, questions and issues specific to the federal FOIA process will need to be
hammered out during the drafting of legislation. For example, how do administrative appeals fit
in? Should requesters be required to first submit an administrative appeal before approaching
OGIS for mediation or binding adjudication, or let them go directly to OGIS? If an agency
challenges a decision in court, would the requester be required to respond (which might
require hiring an attorney, at potential expense for the individual, significantly chilling
requesters), or would the court be satisfied with the reasoning from the OGIS decision? Would
a requester have to go through OGIS before filing a lawsuit, or go straight to litigation as many
time-sensitive litigants, such as journalists, might prefer? Those are just some of the details that
would need to be worked out, and no doubt, others would arise. It also should be noted that if

37 Supra note 33, where Connecticut’s commission model has been criticized for being too slow for requesters — up
to a year or more for resolution compared to a turnaround of one to two months in the staff-based Pennsylvania
model.

38 Information provided by Colleen Murphy, executive director of the Connecticut Freedom of Information
Commission, via email to working group chair David Cuillier (February 4, 2022).
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such a system is created for OGIS, that caseload would likely increase significantly as requesters
learn of a new resolution system that does not require hiring an attorney — a system that serves
the average person, not just corporations and large national media that can afford to sue.*®
Funding would need to be commensurate with demand. We address some of these
considerations in our further recommendations.

Recommendation 2

Congress gives OGIS the authority to review records in camera.

If OGIS is to mediate or adjudicate disputes between requesters and agencies, then we
believe it must have all the facts at hand. Currently, agencies do not have to show OGIS
unredacted records in dispute. That is unusual compared to the 75 nations that allow their
ombuds agencies to view records in camera. The Office of Government Information Services
Empowerment Act of 2018 (H.R. 5253), had it passed, would have granted OGIS this power.*!
Many of the other nations’ oversight agencies are provided high-level security status to review
classified documents. Two OGIS staffers possess such clearance. Perhaps a special unit could be
created within OGIS that specializes in disputes involving classified records, providing more
consistency and expertise than the current system of individual federal district courts. When
approached with this idea, OGIS staff offered some reservations:

1. It would require more time to process cases, thereby increasing delays under current
staffing levels. Counter: We agree, which is why we recommend increasing OGIS’
budget.

40 About two-thirds of FOIA requests are submitted by commercial interests, see Margaret Kwoka, FOIA, Inc., 65
DUKE L.J. 7, 1361-1437 (2016); FOIA lawsuits filed by news organizations has increased significantly, from 41 cases
in 2016 to 122 in 2020. The dominant litigants are better funded than the average citizen or small local news
organization, including, in order, starting with the most litigious, BuzzFeed Inc., The New York Times, Center for
Investigative Reporting, National Public Radio, and Center for Public Integrity. See FOIA Project, When FOIA Goes
to Court: 20 Years of Freedom of Information Act Litigation by News Organizations and Reporters, Transactional
Records Access Clearinghouse (January 13, 2021), https://foiaproject.org/2021/01/13/foialitigators2020/.

41 During the 115th Congress, Rep. Blake Farenthold, R-Texas, introduced the OGIS Empowerment Act of 2018,
H.R. 5253. The intent was to amend FOIA to require agencies to provide records to the director of OGIS, with
proposed language very similar to the one currently being considered: “(7) Each agency shall make any record
available to the Director of the Office of Government Information Services for purposes of carrying out this
subsection, upon request of the Director.” This bill was introduced on March 15, 2018, but it did not receive a vote.
The original need that animated OGIS’ suggestion for a possible legislative solution and the resulting proposed
statutory language could not have been more different. The original impetus for H.R. 5253 was to alleviate the
need for agencies to have a routine use in place in their Systems of Records Notices (SORNs) in order to share
agency records with OGIS as it performs its statutory mission. While the intent of H.R. 5253 was to take the burden
off agencies to publish either new or amended SORNSs, and simultaneously alleviate the need for agencies to
review and segregate their files prior to OGIS review, it morphed into the OGIS Empowerment Act of 2018 and
raised a number of issues. The U.S. Department of Justice vigorously opposed the bill, arguing, inter alia, that the
proposed amendment unacceptably placed national security, law enforcement, and other sensitive information at
risk; raised constitutional concerns; promoted inefficient FOIA administration; and ultimately was contrary to the
very cooperative spirit of FOIA administration that OGIS’ work is premised upon. It is not clear whether the
passage of time would modify DOJ’s strong opposition.
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2. Most disputes do not require examination of records — they tend to focus on procedural
issues. Counter: That is fine, and records would not have to be produced in every case —
only in those situations where OGIS needs the records to make an informed decision.

3. Instead of focusing on individual cases, OGIS has concentrated efforts on identifying
common problems in the aggregate and recommending changes. Counter: We agree
with this approach — to make the best use of current resources. However, we believe
OGIS should do both, by pointing out big-picture trends and at the same time serving
individual requesters.

4. Such authority would shift the agency’s neutral position toward favoring requesters and
create pushback from agencies. Counter: Indeed, OGIS staff has built trust among
agencies, and we believe that would continue, even if reviewing records in camera.
Ultimately, we feel that in camera review is a fundamental requirement to ensure an

accurate, credible resolution that requesters and agencies can trust.

Recommendation 3

Congress directs the courts to give extra weight to OGIS decisions.

If OGIS is given authority to issue binding decisions, those could be challenged by
agencies or requesters in court, as they are in Connecticut, New Jersey, and Pennsylvania. If the
case decisions are challenged in court, Congress should direct the courts, through explicit
legislation, to give weight to OGIS decisions. Congress in the Administrative Procedure Act can
dictate the standards for judicial review, and courts often give deference to attorneys general
opinions.

Recommendation 4

Congress creates a direct line-item budget for OGIS.

Congress should directly fund OGIS through a budget line item, as practiced in 66 other
countries by their own legislative branches,*? as well as in Connecticut. This would insulate
OGIS against retaliatory budget cuts by the executive branch. Congress has long supported the
premise and importance of freedom of information. It passed FOIA in 1966, along with
amendments in successive decades, such as the OPEN Government Act of 2007 that created
OGIS. A direct line-item budget would send a message to the people of America that
government transparency and accountability are fundamental to a democracy, and that
Congress backs its commitment with direct funding.

Recommendation 5
Congress increases OGIS’ budget to perform its duties.
On a per-capita basis, OGIS is the least-staffed FOIA oversight agency in the world.
That includes nations, states, territories, and cities (See Appendix B for a list of the
jurisdictions, their staffing levels, and per-capita staffing).

42 Based on the Global Right to Information Ratings conducted by the Centre for Law and Democracy and Access
Info, at https://www.rti-rating.org/. Examined countries identified as having independent budgets (indicator 39), at
https://www.rti-rating.org/country-data/by-indicator/.
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To the National Archives and Records Administration’s credit, OGIS spending has
outpaced inflation, from $1.38 million in 2009 to $1.71 million in 2021.*3 Yet, OGIS staffing
levels are inadequate. Having just 10 employees (as of May 2022) puts OGIS on par with the
Yukon Territory in Canada. Even Connecticut has 16 staffers and Pennsylvania has 21. Mexico
employs 696 people at its independent FOI oversight agency, and Brazil employs 2,200. Even
when OGIS was proposed in the OPEN Government Act of 2007, the Congressional Budget
Office estimated it would need at least S5 million to get started and more than $4 million per
year for adequate staffing to handle the duties assigned, or a $5.5 million annual budget in
today’s dollars, accounting for inflation.** That did not happen. The United States, formerly a
shining example of transparency, has fallen behind. It can do better.

OGIS Spending 2009-2021

$1,800,000
$1,600,000
$1,400,000
$1,200,000
$1,000,000
$800,000
$600,000
$400,000
$200,000
S0

Throughout the 2020-2022 Committee term, members raised innovative ideas for how
OGIS could improve the system, but many of those ideas fell to the wayside because of the
need for additional staffing and resources.*® Increased funding is particularly important if OGIS
is given more authority to issue binding decisions. While a more thorough analysis should be
done to ascertain a prudent level of funding, we concluded the following:
1. Appeals are likely to increase significantly once requesters realize they can seek
binding decisions without hiring an attorney. These could increase from 4,300 to
20,000 per year, one expert told us. More research could be conducted to survey
requesters who were denied records to see if they would appeal to OGIS.

43 Budget numbers provided by Alina Semo, director of the Office of Government Information Services (February 2,
2022). These numbers reflect actual spending, not the amount requested in the president’s budget.

4 The Congressional Budget Office March 12, 2007, cost estimate for H.R. 1309 OPEN Government Act of 2007,
estimated that the new provision to allow requesters to recover attorney fees upon prevailing in court would cost
the government $30 million over the 2008-2012 period; the new provision to waive copy fees if agencies fail to
respond within the 20-day deadline would result in $1 million in less copy fees collected, and that establishing
OGIS would require $5 million and then $23 million over the 2008-2012 period. See
https://www.cbo.gov/publication/18425.

4 An example of a recommendation not pursued because of staffing limitations included having OGIS staff critique
and aid agencies in developing effective FOIA portals for requesters.
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2. If 14 hearing officers can handle 3,000 appeals in Pennsylvania (about 200 per
officer annually), we conclude that it would require 100 hearing officers within
OGIS to resolve 20,000 appeals annually.

3. At $150,000 per officer, including benefits, and 20 support staff members, we
estimate the annual budget would total $18 million.

Therefore, at minimum, the OGIS budget should be increased from $1.7 million to $18
million. Even at $18 million, OGIS would employ just 120 total staff members, equivalent,
roughly, to Canada (100 staffers), and still leaner than FOIA oversight offices in Guatemala,
Brazil, and Mexico. It would, however, be a start, and in context is still a small price to pay for
something as fundamental as government transparency. In comparison, one F-35 combat jet
costs $78 million to produce,?® and billions of dollars are distributed in federal subsidies each
year for such projects as the for-profit New Jersey Transit Corporation ($2.8 billion),
livestreaming solar eclipses ($3.7 million), and developing a smart toilet app ($142,000).%’
Further analysis could evaluate whether a stronger OGIS-based adjudication system could
actually save tax dollars from reduced litigation and legal bills for agencies, not to mention
substantial time and cost savings for requesters. Indeed, federal agencies spend more than $43
million each year defending themselves in FOIA lawsuits.*® Also, OGIS could investigate online
systems for facilitating resolution through synchronous and asynchronous means, creating
further efficiencies.

Freedom of information is a congressional mandate to make democracy work.

It should not be an underfunded mandate.

Recommendation 6

The Archivist commissions a cost-benefit feasibility study.

We recommend that the Archivist of the United States studies the costs and benefits of
the preceding recommendations, incorporating input from the requester community and
agencies, to further refine a proposal(s) to aid Congress in drafting legislation. After we drafted
our recommendations we ran them past the dozens of experts for feedback and received many
thoughtful suggestions for further inquiry. For example:

e Asurvey of requesters might more precisely predict the potential increase in complaints
to OGIS under the proposed changes, to more accurately estimate potential staffing
needs. Currently, about 15,000 requesters file administrative appeals each year to
challenge denials (about 2% of FOIA requests each year) and about 4,300 seek help
through OGIS. But perhaps many more would go to OGIS if they knew they could get a
binding decision quickly. If only 21.6% of FOIA requests are granted records fully, then
that leaves about 600,000 potential requesters dissatisfied, and if even half of them

46 Valerie Insinna, In Newly Inked Deal, F-35 Price Falls to 78 Million a Copy, DEFENSENEWS (October 29, 2019),
https://www.defensenews.com/air/2019/10/29/in-newly-inked-deal-f-35-prices-fall-to-78-million-a-copy/.

47 OpenTheBooks, Where’s the Pork? (September 30, 2020), https://www.openthebooks.com/wheres-the-pork-
mapping-23-trillion-in-federal-grants-fy2017fy2019--openthebooks-oversight-report/.

48 Office of Information Policy annual report for FY20, at 20,
https://www.justice.gov/oip/page/file/1436261/download. For a detailed examination of all FOIA costs since 1975,
see A.Jay Wagner, Essential or Extravagant: Considering FOIA Budgets, Costs and Fees, 34 GoOV'T. INFO. Q. 388
(2017).
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appealed to OGIS then the caseload could reach 300,000, far more than the 20,000
estimated in this report.

e [tisimportant to examine how such a system would be used — or abused. Some experts
within the government told us that OGIS binding authority would primarily benefit the
seasoned requesters, such as those in large news or nonprofit organizations that
regularly sue, and not the average person. Our discussions with those organizations
indicate otherwise, though, that they would continue to litigate to overcome delays, and
that a stronger OGIS would primarily help average requesters. More research is needed.

e A study could bring more clarity to defining OGIS’ mission in statute, and how
responsibilities should be assigned among OGIS, the Department of Justice Office of
Information Policy, Chief FOIA Officers Council, and the courts.

e A study could examine whether FOIA litigation would decrease if requesters went to
OGIS instead, potentially saving taxpayers millions of dollars (currently, federal agencies
spend $43 million annually in FOIA litigation). Potential savings could be calculated to
mitigate the expense of OGIS, perhaps examining outcomes after resolution models
were started in Ohio, Pennsylvania, and New Jersey.

e Further exploration could examine resolution agencies already employed within the
federal government, such as the Armed Services Board of Contract Appeals, which was
established in 1962 to mediate disputes between government contractors and the
Department of Defense. Or, perhaps the Federal Trade Commission or Copyright Small
Claims could be examined as potential models.

e Research could examine whether OGIS decisions would lead to greater agency
compliance to FOIA overall as more disputes are resolved quickly rather than in the
courts.

e An examination of whether other solutions, such as the ideas provided below and in
Appendix C, would have greater impact.

Ultimately, we acknowledge that these recommendations require much deeper
examination to avoid negative unintended consequences for requesters or agencies. Such a
feasibility study would ensure continued discussion and development of solutions.

Recommendation 7

The Archivist returns OGIS as a direct report.

OGIS, at its inception, reported directly to the Archivist of the United States. In 2010,
NARA announced its “Charter for Change,”*® moving OGIS under the Agency Services division,
two levels below the Archivist and competing for attention and resources with four other
departments — the Federal Records Centers (including the National Personnel Records Center),
the National Declassification Center, the Information Security Oversight Office and the Chief
Records Officer.”® While the plan stated that OGIS’ “independent nature and authority, as well

4 A Charter for Change: Archivist’s Task Force on Agency Transformation, National Archives and Records
Administration (October 2010), https://aotus.blogs.archives.gov/wp-
content/uploads/sites/11/2010/10/transformation-report-2010-10-12.pdf.

50 See National Archives and Records Administration organizational chart, https://www.archives.gov/files/orgchart-
a.pdf.
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as access to the Archivist, will be preserved,”! and we have been told that access to Archivist
David S. Ferriero was maintained, we recommend that NARA re-establishes OGIS’ direct report
to the Archivist, reflecting its unique function to serve transparency for the entire executive
branch and understanding that organizational culture can change, including under the next
Archivist.>?

Other remedies for future consideration
Through our research, we learned of a variety of practices employed by oversight
agencies in the states and other nations that illustrate the breadth of options available. We,
however, could not reach consensus on whether to frame them as formal recommendations to
Congress, at least at this time. It is worth highlighting some of the ideas so that they may be
further examined in future Committee terms (additional boundary-pushing ideas, as well, are
listed in Appendix C):
A. Fund OGIS well enough to issue advisory opinions on individual cases
If Congress does not give OGIS the authority to issue binding decisions, then at
minimum, OGIS should issue advisory opinions for individual cases. Currently, OGIS has the
statutory authority to issue advisory opinions for individual disputes between requesters and
agencies, but it has not exercised this authority, even though urged to do so0.°® Many experts
we talked to suggested that OGIS should make public its advisory opinions regarding individual
disputes. However, OGIS has maintained that concerns regarding the confidentiality of the
mediation process prohibits it from publicly issuing individual case advisory opinions.>*
B. Require agencies to participate in mediation, if requested by OGIS

51 Supra note 49, p. 28.

52 Archivist David S. Ferriero announced his retirement January 13, 2022, effective mid-April 2022, after 12 years at
the helm of the National Archives and Records Administration. His first day as Archivist was November 6, 2009,
two months after OGIS opened its doors. https://www.archives.gov/press/press-releases/2022/nr22-17.

53 See Mark H. Grunewald, Resolving FOIA Disputes through Targeted ADR Strategies, Administrative Conference of
the United States (2014), which recommended OGIS use its statutory authority to issue individual advisory
opinions for each dispute,
https://www.acus.gov/sites/default/files/documents/FINAL%20ACUS%20Final%20FOIA%20Report%20-
%20Grunewald%20-%204-28-14.pdf. However, the Conference chose not to include that point in their final
recommendations:

https://www.acus.gov/sites/default/files/documents/Recommendation%202014-
1%20%28Resolving%20FOIA%20Disputes%29.pdf.

54 Prior to the passage of the FOIA Improvement Act of 2016, OGIS could issue advisory opinions for individual
disputes, if mediation had not resolved the dispute. For several years OGIS struggled with how to reconcile its
authority to issue advisory opinions with its ability to be an impartial party that facilitates the resolution of
disputes between requesters and agencies in accordance with the confidentiality provisions of the Administrative
Dispute Resolution Act (ADRA), 5 U.S.C. §§ 571-584. Issuing case-specific advisory opinions is inherently in conflict
with ADRA’s confidentiality provisions, which prohibit a mediator from disclosing any details communicated during
the dispute resolution process. With passage of the FOIA Improvement Act of 2016, Congress gave OGIS the power
to issue advisory opinions at its discretion. OGIS has since used this now-modified advisory opinion authority to
issue opinions that address the most common disputes, complaints, and trends that it uncovers through its dispute
resolution practice that are mostly likely to lead to litigation.
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Currently, OGIS focuses on dispute resolution, and mediation with both parties is critical
to the process. Yet, such participation is voluntary, hindering the opportunity for resolution.
Many courts, for example, require mediation before beginning adjudication.

C. Provide authority for OGIS to sue agencies to clarify the law

Sometimes areas of confusion and disagreement over FOIA statute result in ambiguity
that requires clarity, yet requesters might not pursue that resolution in court. Congress could
provide OGIS the authority to sue executive agencies to seek such clarity and establish case law
that could provide direction for requesters and agencies. This has been practiced in Canada, for
example, regarding fee practices.

D. Provide protections for the hiring/dismissal of OGIS directors

If OGIS is given authority to issue binding decisions, then political pressure might
influence who and how directors are hired and removed. Congress could create laws to protect
the OGIS director against political interference or retaliation in hiring and removal. In all, 73
nations provide such protections in their public record laws. Prohibitions also are put in place to
prevent individuals with strong political connections from being appointed to OGIS.

E. Monitor and report to Congress agency compliance with FOIA

Congress could direct OGIS to examine and document, with sufficient trained staff to do
so, specific agency compliance with FOIA, and provide reports directly to Congress and the
public. Already, OGIS provides reports to Congress with general recommendations to improve
the process, based on the totality of disputes it mediates each year. If given the authority to
issue binding decisions, those could be disseminated to ensure executive agencies are held
accountable publicly.

F. Provide mandatory online training for all federal executive branch employees

Every federal employee, or at least certain high-level employees handling federal
records, could be required to complete training in FOIA law, and OGIS could be directed (and
adequately funded) to carry out that training. Several states require public records law training
of their employees. Such training can be created through streamlined and cost-efficient online
modules for new government employees.

G. Direct OGIS to provide public education of FOIA

Task OGIS, accompanied with sufficient resources, to oversee public education on how
to use FOIA, including public service announcements, online materials and videos, and
curriculum development for schools. In all, 68 nations have some form of required public
awareness-raising duties. This would empower people to engage with their government, and
ultimately strengthen democracy.

H. Mandate agency improvements to records processes

Congress could empower OGIS, with accompanying resources, to evaluate agencies in
their use of new technologies and proactive dissemination, providing guidance and tools for
more streamlined processes, such as online request portals, document retrieval, shifting first-
person requests to an automated process, and developing efficient redaction tools, all saving
money for taxpayers and expediting requests.>®

55 The access community has been more vocal in advocating for more proactive disclosure and utilization of
technology to streamline the process. See, Daxton R. “Chip” Stewart and Charles N. Davis, Bringing Back Full
Disclosure: A Call for Dismantling FOIA, 21 ComMm. L. & PoL’y 4, 515-37 (2016); U.S. Government Accountability
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I. Move OGIS outside of the executive branch

Place OGIS outside of the executive branch, either directly under Congress, the courts,
or some other independent home, as it is in Connecticut, Mexico, the United Kingdom, Chile,
and elsewhere. We believe that NARA has been an excellent home for OGIS during its initial
first decade. Archivist David S. Ferriero values freedom of information. However, like any large
executive agency, competing priorities prevent sufficient funding for OGIS, as we have
witnessed. Structurally, its placement within the executive branch is a conflict of interest, even
more so if OGIS is granted authority over executive agencies. Is it realistic to expect the
executive branch to fund appropriately an entity that oversees internal operations, which may
be viewed by some agencies in the branch as a hindrance, nuisance, or fundamental threat? It
is akin to a one-legged hen guarding the fox house, with the pen gate left wide open. From the
outset, structurally, it is destined to fail.>®

J. Establish resolution mechanisms in the judiciary to reduce FOIA litigation

In our research, we discovered models outside of the legislative and executive branches
— that involve the judiciary to reduce public records litigation. For example, we were inspired by
a relatively new program created by the Ohio Court of Claims, where an aggrieved requester
may pay $25 to have a judge with specialized expertise in public records law first attempt to
mediate the dispute. If that does not resolve the matter, the judge may write a decision that is
binding. No lawyers are required. The judge is allowed to see the unredacted records in
rendering a position, and an agency may challenge the decision in court, but they rarely do. In
the three years after the new Court of Claims option was established in Ohio, data shows that
more than 95% of unsatisfied requesters chose the Court of Claims option rather than filing in
common pleas courts. Of those in the Court of Claims, 60% were resolved in the mediation
stage, and only a small number were appealed. Those we talked to in Ohio were very pleased
with the system, finding it to be cheaper, faster, and satisfying for more parties. In Ohio, they
have introduced legislation to provide a similar system for their open meetings law.

According to some experts we talked to, perhaps more than half of the FOIA cases that
end up in federal court, most often in the District of Columbia, could be settled quickly without
the need of lawyers, saving both requester and agency time and money. Often the cases focus
on procedure that is relatively simple to resolve. That would leave the courts and agencies
more time and resources to focus on the more complicated FOIA cases that require careful
consideration of exemptions or clarify confusion in the law. This isn’t an entirely new idea, as

Office, Freedom of Information Act: Actions Needed to Improve Agency Compliance with Proactive Disclosure
Requirements, GAO-21-254 (March 2021); David E. Pozen, Freedom of Information Beyond the Freedom of
Information Act, 165 U. PENN. L. REv. 1097-1158 (2017); Daniel Berliner, Alex Ingrams, and Suzanne J. Piotrowski,
The Future of FOIA in an Open Government World: Implications of the Open Government Agenda for Freedom of
Information Policy and Implementation, 63 VILL. L. REvV. 867-894 (2019).

56 Mark H. Grunewald in 1988 recommended an “Information Access Authority” be created to handle mediation
and make binding decisions, with the head appointed by the president with Senate confirmation, and generally
outside of the executive branch, similar to Canada’s information commissioner, who reports directly to Parliament.
He predicted such an entity could help resolve about 5,000 FOIA disputes per year (OGIS currently handles about
4,100 annually). See, Mark H. Grunewald, Freedom of Information Act Dispute Resolution, 40 ADMIN L. REv. 1, 1-66
(1988).
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Ryan Mulvey and James Valvo point out, since Congress has created courts that focus
exclusively on international trade, patent disputes, and foreign intelligence surveillance.>’
See Appendix C for further ideas noted in other jurisdictions.

Thoughts from OGIS

During the research and drafting of this white paper and its recommendations, from
August 2021 through April 2022, the working group discussed ideas with some OGIS staff
members for feedback and response. Many of their thoughts were incorporated into these
recommendations, but not all. On May 4, 2022, before the Committee meeting for final
consideration of the recommendations, OGIS provided a three-page document with further
feedback, added to this white paper as Appendix D. One particular concern expressed in the
written feedback and previously verbally was that adding an enforcement function would
potentially sour relations with federal agencies, and erode trust and credibility built
painstakingly over time. We are confident, however, that those issues could be managed and
that OGIS could maintain trust and credibility, based on our conversations with experts and
information offices that have made the ombudsman and enforcement functions work in
tandem. However, these questions and concerns illustrate the need to continue studying and
exploring the ramifications and unintended consequences of the recommendations within this
white paper.

Conclusion

We understand that implementing the ideal oversight model may require additional
time to investigate projected expenses, possible unintended consequences, and the need to
build bi-partisan support. Indeed, not every individual on the Committee agreed on every point
— concessions were made, some wanted further powers included for OGIS and some wanted
fewer.”® A detailed feasibility study commissioned by the Archivist as suggested in
Recommendation 6 of this report, would continue that discussion. Further consultation with
the staff of other oversight models will prevent repeating their mistakes. Discussions with
federal agencies, particularly in the national security sector, will be required to ensure the
nation’s legitimate secrets are safe. Agencies should be given at least two years to adapt to
these changes, as implementation takes time for training and new processes.

Will this “reimagining” require revamping OGIS, or scrapping it altogether and starting
fresh? Toby Mendel, executive director of the Centre for Law and Democracy, told us: “How far
can OGIS be realistically transformed? You don’t take a beat up car and turn it into a Cadillac.
You buy a new Cadillac.”>®

Or perhaps an older model can indeed be restored, updated, and modified, resulting in
something even better than a Cadillac.

57 Ryan Mulvey and James Valvo, Creating a Freedom of Information Court, Americans for Prosperity (March 14,
2022), https://americansforprosperity.org/creating-a-freedom-of-information-court/.

8 Some of the working group members wanted Congress to grant even more authority to OGIS, but were satisfied
with the proposals as a starting point. One Legislation Subcommittee member opposed Recommendation 1, giving
OGIS the authority to issue binding decisions. Two Subcommittee members expressed reservations about
Recommendation 3, directing the courts to give deference to OGIS opinions.

59 Interview with working group chair David Cuillier via Zoom (September 9, 2021).
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