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DEPUTY ASSISTANT SECRETARY
for EXPORT ADMINISTRATION

HEARING COMMISSIONER
(Formerly called Compliance Commissioner)

The Export Administration Act of 1979 (as did
its predecessor Acts of 1949 and 1969)
authorizes the President to prohibit or curtail
the exportation from the United States or its
territories any commodities or technical data
under regulations which he may prescribe. The
President delegated the authority to issue such
regulations to the Secretary of Commerce; the
Secretary in turn redelegated this authority

to the Director, Office of Export Administration|
(hereinaftexr Director).

The Hearing Commissioner (hereinafter Commissidg
is on the staff of the Deputy Assistant Secretan
Export Administration. His functions are
quasi-judicial and relate to administrative
sanctions, or the relief therefrom, imposed on
domestic and foreign parties (individuals and
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for violations of the Export Administration
Regulations (hereinafter Regulations).

The principal function of the Commissioner is
to conduct administrative procedures on charges
that are brought against parties for violations
of the regulations and thereafter, based on the
record, to impose sanctions, penalties, etc.

The Administrative proceedings in compliance
cases are initiated by a charging letter issued
by the Director, Office of Export Administration
(OEA) . The charges are for violations of the
Regulations and may involve the following:
illegal exportation or reexportation of U.S.-
origin commodities or technical data; false or
misleading statements in connection with
exportations or in the course of an official
investigation; acting with knowledge of a

violation; causing or aiding violations; soliciting

violations or conspiring to commit violations.

After a hearing, the Commissioner Prepares an
order or decision imposing sanctions, penalties,
etc., or he may dismiss. If the Commissioner
finds that there have been violations, he may
issue an order which contains one or more of

the following sanctions: denying export privileges,

either temporarily or indefinitely; placing on
probation; imposing a civil penalty up to $10,00(
for each violation. All orders are published in
the Federal Register.

An order denying export privileges may be for

a specified period or for the duration of export
controls. If the respondent is a domestic party,
the order prohibits him from making exportations.
If the respondent is a foreign party, the order

prohibits him from receiving or dealing in U.S.-

origin commodities or technical data. A probationary
order does not deny export privileges, but provides

that export privileges may be denied without a
hearing if further violations are disclosed.

There are two other types of orders relating to
denial of export privileges which are issued by
the Commissioner. These are (1) temporary denial
orders, and (2) indefinite denial orders
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A temporary denial order is comparable to a
temporary restraining order that is issued in
judicial proceedings. Where the Compliance Divisi
has evidence that a party has violated the Reguls
and is likely to continue to violate or where it
has evidence that a violation is imminent, it may
petition for a temporary denial order pending the
issuance of a charging letter and further proceed
The Commissioner considers the evidence and if hd
believes that a temporary denial order is warrant
he will issue an order which is published in the
Federal Register.

An indefinite denial order is issued against fore
parties for failure to answer interrogatories.
Domestic parties and their records may be subpoen
with regard to export control matters. Since such
authority does not apply to parties in foreign
countries, the Regulations provide that written
interrogatories may be served on them. TIf they
fail to answer within the specified time or fail
to show good cause for such failure, they are
subject to ah order denying export privileges. A
petition for such an orxrder is presented to the
Commissioner and he issues the requested order.It
remains in effect until the interrogatories are
answered or good cause is shown for failuretto
do so. Since there is no set termination date, it
is designated as an "indefinite denial order",
but will terminate in five years. Such orders are
published in the Federal Register.

Parties who are subject to any type of order may
petition for termination or modification of the

order. Such petitions are considered by and acted
upon by the Commissioner. Where appropriate, a
termination or modification order is published in
the Federal Register.

The Regulations provide that to prevent evasion
of a denial order, its restrictions may be made
applicable to o.ther parties with whom the denied
party is related by ownership, control, position
of responsibility, etc. Petitions for related
party actions are presented by the Compliance
Division to the Commissioner. A notice of any
related party determination is published in the
Federal Register.
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Parties who are subject to denial or probation
orders are listed in the Table of Denial and
Probation Orders Currently in Effect. This is pant
of the Export Administration Regulations (Supp.
No. 1 to Part 388) and is revised frequently as
names are added or deleted.

As in all matters involving legal applications,
the Commissioner seeks to achieve consistency in
applying legal principles. All facts being con-

sidered, he also seeks to impose consistent sanctions

for similar violations.

Precedents in previous cases are of utmost importance

and are maintained in the Commissioner's office.

A secondary function of the Commissioner is his
position as Appeals Advisor to the Under Secretany
for International Trade. This covers appeals frgm
negative license considerations. The Appeals
Advisor will assemble the record and review for
advice to the Under Secretary for granting or
denial of the appeal.

Hearing Commissioner

Compliance Case Files- are filed alphabetically,

usually under the name of the principal respondent.

The file in each case contains all appropriate
documents relating to that case. This includes

(as may be appropriate) charging letter, petitions,

list of exhibits, Commissioner's Reports, copies
of orders issued and as published in the Federal
Register, press release, correspondence, motions,
affidavits, and other pertinent documents. The

exhibits in a particular case and the stenographic
transcript of a hearing relating to a case are in
a separate file which constitutes the "record" of

the case. The "record" is associated with the case

file. The case is closed when the name of the
party is removed from the Table of Denial and
Probation Orders currently in effect or when a
foreign company has failed for two years to res-
pond to interrogatories while under an indefinitg
denial order. The material in the files may be
required for future action or in connection with
other charges against the party.

Retire closed cases annually to RSHF and transfe

to WNRC 3 years later. Destroy
Whex |3 ytais
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Appeals Case Files- are created when a company

seeks to reverse a negative export license appli-
cation determination under Part 389 of the Export
Administration Regulations. These files are mair
tained in sequential order from the date received
and numbered accordingly. (Alphabetical cross-
listings under the appellant's name are also main
tained.)

Among the documents included here are corresponde
affidavits, Forms ITA-687: Notification of Reject

nce,
ion

of Export License and their predecessors, memoran

formal request of appeal, final recommendation an
supporting papers.

Retire closed cases annually to RSHF and transfer
WNRC 3 years later. Destroy 10 years thereafter.

Index Cards- Alphabetical 1listing on separate car]

Tor €ach party involved in a compliance action.
Where there is more than one respondent in a case
there is a cross-reference to the name under whic
the case is filed, usually the principal responde

Destroy 13 years after case is closed.

Chronological File- This consists of one copy of

outgoing item prepared for the Commissioner. The
files are retained for a much longer period than
other offices ordinarily keep them. There is jus
ification for a longer retention period in this o
since the files in a chronological arrangement ar
especially useful to the Commissioner as a source
of precedents and as a worktool® that shows the de
opment of his legal opinions and judgements.

Destroy when no longer needed for current busines
or when 5 years old, whichever is later.

Register of Cases- This is a register maintained

a loose leaf binder showing the name of each res-
pondent and the number assigned to his case. Thi
register is significant because papers in otherxr
offices pertaining to export administration compl
ance cases are filed numerically by case number

assigned and ecorded here.
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6.

Chronological Copies of Federal Register- extra

copies from the Federal Register of all orders
and other matters relating to compliance cases
are maintained in loose leaf binders. This is
the only complete chronological compilation of su
documents in the Department. It is often used by
various branches of OEA as well as by the Commiss

Destroy when they have served their purpose or wh
10 years o0ld, whichever is sooner.

Summaries of Denial Orders Resulting From Chargin

ch

ioner.
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Letters- These are thumbnail summaries showing re
spondent's name and address, date of order, Feder
Register citation, brief statement of violation,
tion imposed, and comments. These summaries are
in research and for precedenjy purposes.
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opies of Orders Arranged by Years- These are ext

copies of orders submitted to the Federal Registe
for publication. As precedent material, it is co
venient to have the orders arranged in this manne
and this form.

Destroy when they have served their purpose or wh
10 years old, whichevexr is sooner.

Copies of Hearing Commissioner's Reports and
Recommendations Arranged by Years- These are repo
and recommendations 1in contested cases. They oft
contain valuable background and precedent materia
including historical background, foreign laws and
procedure, and discussion of legal issues with
citation of authorities. It is convenient to hav
this material arranged in this order and in this
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