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INDEPENDENT COUNSEL

§ 591. Applicability of provisions of this chapter

(a) Preliminary investigation with respect 10 certain
covered persons.—The Attorney Genersl shail conduct a
preliminary investigation in accordance with seclion 592
whenever the Attorney General receives information sufficient
to constitute grounds to investigate whether any person
described in subsection (b} may have violated any Federal
criminal law other than a violation classified as a Class B or C
misdemeanor or an infraction.

() Persons to whom subsection (a) applies.—The persons
referred to in subsection (a) are--

(1) the President and Vice President;

(2) any individual serving in a position listed in
section 5312 of title 55

(3) any individual working in the Executive Office of
the President who is compensated at a rate of pay at or above
level 11 of the Executive Schedule under section 5313 of title
5

(4) any Assistant Attorney General and any
individual working in the Depariment of Justice who is
compensated at a rate of pay at of above level 111 of the
Exccutive Schedule under section 5314 of title 5;

(5) the Director of Central Intelligence, the Deputy
Director of Central Intelligence, and the Commissioner of
Internal Revenue;

(6) the chairman and treasurer of the principal
national campaign committee seeking the election or reelec-
tion of the President, and any officer of that commitice
exerclsing authority at the national level, during the
incumbency of the President; and

(7) any individual who held an office or position
described in paragraph (1), (2), (3), (4), or (5) for 1 year
after leaving the office or position.

(c) Preliminary investigation with respect 10 othcr
pcrsons.-

(1) Lo general.— When the Attorney General deter-
mines that an investigation or prosecution of a person by the
Department of Justice may result in a personal, financial, or
political conflict of interest, the Attorney General may
conduct a preliminary investigation of such person in accor-
dance with section 592 if the Atlorney General receives
information sufficient to constitute grounds to investigate
whether thal person may have violated Federal criminal law
olher than a violation classified as a Class B or C
misdemeanor or an infraction.

(2) Mcmbers of Congress.—When the Attorney
General determines thal it would be in the public interest, the
Autorney General may conduct 8 preliminary invesligation in
accordance with section 592 if the Attorney General receives
information sufficient 10 constilute grounds to investigate
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whether a Member of Congress may have violated any

Federal criminal law other than a violation classified as a
Class B or C misdemeanor or an infraction.

(d) Examination of information 10 determine need for
preliminary investigation.—

(1) Factors to be considcred.—In determining under
subsection (a) or (c) (or section 592(c)(2)) whether grounds
to investigate exist, the Attorney General shall consider only—-

(A) the specificity of the information received;
and

(B) the credibility of the source of the
information.

(2) Timc period for making determination.—
The Attorney General shall determine whether grounds 1o in-
vestigate exist not later than 30 days after the information is
first received. 1€ within that 30-day period the Attorney
General determines that the information is not specific or is
not from a credible source, then the Attorney General shall
close the matter. 1f within that 30-day period the Attorney
General determines that the information is specific and from
a credible source, the Attorney General shall, upon making
that determination, commence a preliminary investigation with
respect to that information. If the Attorney General is unable
to determine, within that 30-day period, whether the infor-
mation is specific and from a credible source, the Attorney
General shall, at the end of that 30-day period, commence a
preliminary investigation with respecl 10 that information.

(¢) Recusal of Attorucy General.—
(1) When recusal is required.—

(A) If information received under this chapter
involves the Attorney General, the next most senior official in
the Department of Justice who is not also recused shall per-
form the duties assigned under this chapter to the Attorney
General.

(B) If information received under this chapter
involves a person with whom the Attorney General has a per-
sonal or financial relationship, the Attorney General shall
recuse himself or herself by designating the next most senior
official in the Department of Justice who is not also recused
to perform the duties assigned under this chapter to the
Attorney General.

(2) Requirements for recusal determination.—Before
personally making any other determination under this chapter
with respect to information received under this chapter, the
Attorney General shall determine under paragraph (1)(B)
whether recusal is necessary. The Attorney General shall set
forth this determination in wriling, identify the facts
considered by the Attorney General, and set forth the reasons
for the recusal. The Attorney General shall file this deter-
mination with any notification or application submitted to the
division of the court under this chapter with respect to such
information.
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§ 592. Preliminary iovestigation and application for
appointment of an independent counsel

(a) Conduct of preliminary investigation.—

(1) In general—A preliminary investigation conducted
under this chapter shall be of such matters as the Attorney
General considers appropriale in order to make a deter-
mination, under subsection (b) or (c), on whether further
investigation is warranted, with respect to each potential
violation, or allegation of a violation, of criminal law. The
Attorney General shall make such determination not later
than 90 days after the preliminary investigation is com-
menced, except that, in the case of a preliminary investigation
commenced after a congressional request under subsection
(g), the Attorney General shall make such determination not
later than 90 days after the request is received. The Attorney
general shall promptly notify the division of the court speci-
fied in section 593(a) of the commencement of such prelim-
inary investigation and the date of such commencement.

(2) Limited authority of Attorncy General.—

(&) In conducting preliminary investigalions
under this chapter, the Attorney General shall have no
authority to convene grand juries, plea bargain, grant
immunity, or issue subpoenas.

(B)(i)) The Attorney General shall not base a
determination under this chapter that information with
respect to a violation of criminal law by a person is not
specific and from 3 credible source upon a determination that
such person lacked the state of mind required for the
vialation of criminal law.

(ii) The Attorney General shall not base a deler-
mination under this chapter that there are no reasonable
grounds 10 believe that further investigation is warranted,
upon a determination that such person lacked the state of
mind required for the violation of criminal law involved,
unless there is clear and convincing evidence that the person
lacked such state of mind.

(3) Extension of time for preliminary investigation.—
The Attorney General may apply 1o the division of the court
for a single extension, for a period of not more than 60 days,
of the 90-day period referred to in paragraph (1). The
division of the court may, upan a showing of good cause,
grant such extension.

() Determination that further investigation not
warranted.—

(1) Notification of division of the court.—If the
Attorney General, upon completion of a preliminary investi-
gation under this chapter, determines that there arc no
reasonable grounds to believe that further investigation is
warranted, the Attorney General shall promptly so notify the
division of the coutt, and the division of the court shall have
no power to appoint an independent counse! with respect to

the matlers involved.
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(2) Form of notification.—Such notification shall
contain a summary of the information received and a sum-
mary of the results of the preliminary investigation.

(c) Determination that further investigalion is
warranted —

(1) Application for appointmeat of independeat
counsel.— The Attorney General shall apply to the division of
the court for the appointment of an independent counsel if--

(A) the Attorney General, upon completion of a
preliminary investigation under this chapter, determines that
there are reasonable grounds to belicve that further
investigation s warranted; or

(B) the 90-day period referred to in subsection
(2)(1), and any extension grantcd under subsection @)(3),
have clapsed and the Attorney General has not filed a noti-
fication with the division of the court under subsection (b)(1).

In determining under this chapter whether reasonable grounds
exist to warrant further investigation, the Attorney General
shall comply with the written or other established policies of
the Department of Justice with respect (0 the conduct of
criminal investigations.

(2) Receipt of additional information.—1f, after
submilting a notification under subsection (b)(1), the
Attorney General receives additional information sufficient to
constitute grounds lo investigate the matters to which such
notification refated, the Attorney General shall--

(A) conduct such additional preliminary investi-
gation as the Altorney General considers appropriate for a
period of not more than 90 days after the date on which such
additional information is reccived; and

(B) otherwise comply with the provisions of this
section with respect to such additional preliminary investi-
gation to the same cxtent as any other preliminary investi-
gation under this section.

(d) Conteats of application.—Any application for the
appointment of an independent counsel under this chapter
shall contain sufficient information to assist the division of the
court in selecting an independent counsel and in defining that
independent counsel's prosecutorial jurisdiction s0 that the
independent counsel has adequate authority to fully investi-
gate and prosecute the subject matter and all matters related
to that subject matter.

(¢) Disclosure of information.—Excepl as otherwisc
provided in this chapter or as is deemed necessary for law
enforcement purposes, no officer or employee of the
Department of Justice or an office of independent counsel
may, without leave of the division of the court, disclose o any
individual outside the Department of Justice or such office
any notification, application, or any other documents,
materials, or memorandum supplied to the division of the
court under this chapter. Nothing in this chapter shall be
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canstrued as authorizing the withholding of information from
the Congress.

() Limitation on judicial review.—The Atlorney General's
determination under this chapter to apply to the division of
the court for the appointment of an independent counsel shall
not be reviewable in any court.

(®) Congressional request.—

(1) By Judiciary Committee or members thercof.—
The Committee on the Judiciary of either House of the
Congress, or a majority of majority party members or a
majority of all nonmajority party members of either such
commitlee, may request in writing that the Auomney General
apply for the appointment of an independent counsel.

(2) Report by Attorncy General pursuant to request.—
Not later than 30 days after the receipt of a request under
paragraph (1), the Attorney General shall submit, to the
commiltee making the request, or to the committee on which
the persons making the request serve, a report on whether the
Attorney General has begun or will begin a preliminary
investigation under this chapter of the matters with respect o
which the request is made, in accordance with subsection (a)
ar (c) of section 591, as the casc may be. The report shall set
forth the reasons for the Autorney General's decision
regarding such preliminary investigation as it relates to cach
of the matters with respect to which the congressional request
is made. If there is such a preliminary investigation, the
report shall include the date on which the preliminary
investigation began or will begin.

(3) Submission of information in rcsponse Lo
oongrcf-f-ional request.—Al the same time as any nolification,
application, or any other document, material, or
memorandum is supplicd to the division of the court pursuant
to this section with respect to a preliminary investigation of
any matter with respect to which a request is made under
paragraph (1), such notification, application, or other
document, material, or memorandum shall be supplied Lo the
committee making the request, or o the committee on which
the persons making the request serve. 1€ no application for
the appointment of an independent counsel is made to the
division of the court under this section pursuant to such a
preliminary investigation, the Attorney General shall submit a
report to that committee stating the reasons why such
application was not made, addressing each matter with respect
to which the congressional request Was made.

(4) Disclosure of information.—Any report,
notification, application, or other document, material, or
memorandum supplied to 3 committee under this subsection
shall not be revealed to any third party, except that the
committee may, either an its own initiative or upon the
request of the Attorney General, make public such portion or
portions of such report, notification, application, document,
material, or memorandum as will not in the commitiee’s
judgment prejudice the rights of any individual.

PUBLIC INTEGRITY

do29

§ 593. Duties of the division of the court

(a) Reference to division of the court —The division of
the court to which this chapter refers is the division estab-
lished under section 49 of this title.

(b) Appointmeunt and jurisdiction of independent
counsel. —

(1) Authority.—Upon receipt of an application under
section 592(c), the division of the court shall appoint an
appropriate independent counsel and shall define that
independent counsel's prosecutorial jurisdiction.

(2) Qualifications of independent counsel.—
The division of the court shall appoint as independent counsel
an individual who has appropriate experience and who will
conduct the investigation and any prosecution in a prompt,
responsible, and cost-effective manner. The division of the
court shall seek to appoint as independent counsel an indivi-
dual who will serve to the extent necessary to complete the
investigation and any prosecution without undue delay. The
division of the court may not appoint as an independent
counsel any person who holds any office of profit or trust
under the United States.

(3) Scope of prosccutorial jurisdiction.—In defining
the independent counsel’s prosecutorial jurisdiction, the di-
vision of the court shall assure that the independent counsel
has adequate authority to fully investigate and prosecute the
subject matter with respect 10 which the Attorney General has
requested the appointment of the independent counsel, and
all matters relaled to that subject matter. Such jurisdiction
shall also include the authorily to investigatc and prosccute
Federal crimes, other than those classified as Class Bor C
misdemeanors or infractions, that may arise out of the investi-
gation or prosecution of the maiter with respect to which the
Attorney General's request was made, including perjury,
obstruction of justice, destruction of evidence, and
intimidation of witnesses.

{4) Disclosure of idcntity and prosecutarial
jurisdiction.—An independent counsel’s identity and
prosecutorial jurisdiction (including any expansion under
subsection (c)) may not be made public except upon the
request of the Atlorney Genersl or upon a determination of
the division of the court that disclosure of the identity and
prosccutorial jurisdiction of such independent counsel would
be in the best interests of justice. In any event, the identity
and prosecutorial jurisdiction of such independent counsel
shall be made public when any indictment is returned, or any
criminal information is filed, pursuant to the independent
counsel’s investigation.

(c) Expansion of jurisdiction.—

(1) In general—The division of the court, upon the
request of the Attorney General, may expand the prosecu-
torial jurisdiction of an independent counsel, and such
expansion may be in lieu of the appointment of another
independent counsel.
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(2) Procedure for request by independeat counsel—

(A) If the independent counsc! discovers or
receives information about possible violations of criminal faw
by persons as provided in section 591, which are not covered
by the prosecutorial jurisdiction of the independent counsel,
the independent counsel may submit such information to the
Attorney General. The Attorney General shall then conduct
a preliminary investigation of the information in accordance
with the provisions of section 592, except that such prelim-
inary investigation shall not exceed 30 days from the date
such information is received. In making the determinations
required by section 5§92, the Attorney General shall give great
weight 1o any recommendations of the independent counsel.

(B) If the Attorncy General determines, after
according great weight to the recommendations of the
independent counsel, that there are no reasonable grounds to
believe that further {nvestigation is warranted, the Allorney
General shall promptly so nolify the division of the court and
the division of the court shall have no power Lo expand the
jurisdiction of the independent counse! or to appoint another
independent counsel with respect to the matters involved.

(©) It~

(i) the Attorney General determines that there
arc reasonable grounds to believe that further investigation is
warranted; or

(ii) the 30-day period referred to in subparagraph
(A) elapses without a notification to the division of the court
that no further investigation is warranted,

the division of the court shall expand the jurisdiction of the
appropriate independent counsel 10 include the matlers
involved or shall appoint another independent counsel to
investigate such matters.

(d) Return for further explanation.—Upon receipt of a
npotification under section 592 or subsection (c)(2)(B) of this
section from the Attorney General that there are no reason-
able grounds to believe that further investigation is warranted
with respect to information received under this chapter, the
division of the courl shall have no authority to overrule this
delermination but may return the matter to the Altormney
General for further explanation of the reasons for such
determination.

(e) Vacancies.~1f a vacancy in office arises by reason of
the resignation, death, or removal of an independent counsel,
the division of the court shall appoint an independent counsel
1o complete the work of the independent counsel whose resig-
pation, death, of removal caused the vacancy, except that in
the case of a vacancy arising by reason of the removal of an
independent counsel, the division of the court may appoint an
acting independent counsel to serve until any judicial review
of such removal is completed.

H Altorneys' fees.—
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(1) Award of fecs.—Upon the request of an individual
who is the subject of an investigation conducted by an
independent counsel pursuant (o this chapter, the division of
the court may, if no indictment is brought against such
individual pursuant to that investigation, award reimburse-
ment for those reasonable attorneys’ fees incurred by that
individual during that investigation which would not have
been incurred but for the requirements of this chapter. The
division of the court shall notify the independent counsel who
conducted the investigation and the Attorney General of any
request for attorneys’ fees under this subsection.

(2) Evaluation of fees.—~The division of the court shall
direct such independent counsel and the Attorney General to
file a written evaluation of any request for attorney’s fees
under this subsection, addressing--

(A) the sufficiency of the documentation;

(B) the need or justification for the underlying
item;

(C) whether the underlying item would have been
incurred but for the requirements of this chapter; and

(D) the reasonableness of the amount of moncy
requested.

(g) Disclosure of information.—The division of the
court may, subject to section 594(h)(2), allow the disclosure
of any natification, application, or any other document,
material, or memorandum supplied to the division of the
court under this chapter.

(h) Amicus curiac beiets.~When presented with
significant legal issues, the division of the court may disclose
sufficient information about the issues to permit the filing of
timely amicus curiac briels.

§ 594. Authority and dutics of an independent counsel

(a) Authoritics.—~Notwithstanding any other provision of
law, an independent counsel appointed under this chapter
shall have, with respect to all matters in such independent
counsel’s prosecutorial jurisdiction established under this
chapter, full power and independent authority to exercise all
investigative and prosccutorial functions and powers of the
Department of Justice, the Attorney General, and any other
office or employee of the Department of Justice, except that
the Attorney General shall exercise direction or control as to
(hose matters that specifically require the Attamey General's
personal action under section 2516 of title 18. Such
investigative and prosecutorial functions and powers shall
include--

(1) conducting proceedings before grand juries and
other investigations;

(2) participating in court proceedings and engaging in
any litigation, including civil and criminal matters, that such
independent counsel considers necessary;
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(3) appealing any decision of a court in any case or
proceeding in which such independent counsel participates in
an official capacity;

(4) reviewing all documentary evidence available from
any source;

(5) determining whether to contest the assertion of
any testimonial privilege;

(6) recciving appropriate national security clearances
and, if necessary, contesting in court (including, where
appropriate, participating in in camera proceedings) any claim
of privilege or attempt to withhold evidence on grounds of
national security;

(7) making applications to any Federal court for a
granl of immunity to any witness, consistent with applicable
statutory requirements, or for warrants, subpoenas, or other
court orders, and, for purposes of sections 6003, 6004, and
6005 of title 18, exercising the authority vested in a United
States attorney or the Attorney General;

(8) inspecting, obtaining, or using the original or a
copy of any tax return, in accordance with the applicable
statutes and regulations, and, for purposes of section 6103 of
the Internal Revenue Code of 1986 and the regulations issued
thereunder, exercising the pawers vested in a Uniled States
attorney or the Attorney General;

(9) initiating and conducting prosecutions in any
court of competent jurisdiction, framing and signing
indictments, filing informations, and handling all aspects of
any case, in the name of the United States; and

(10) consulting with the United States attorney for
the district in which any violation of law with respect to which
the independent counsel is appointed was alleged to have
occurred.

(b) Compensation.—

(1) In General.—An independent counsel appointed
under this chapter shall receive compensation at the per diem
rate equal to the annual rate of basic pay payable for level IV
of the Executive Schedule under section 5315 of title 5.

(2) Travel expenses—Except as provided in paragraph
(3), an independent counsel and persons appointed under
subsection (c) shall be entitled 1o the payment of travel
expenses as provided by subchapter I of chapter 57 of title S,
United States Code, including travel, per diem, and
subsistence expenses in accordance with section 5703 of
title 5.

(3) Travel to primary office.—

(A) In general—After 1 year of service under this
chapter, an independent counsel and persons appointed under
subsection (c) shall not be entitled to the payment of travel,
per diem, or subsistence expenscs under subchapter I of
chapter 57 of title 5, United Statcs Code, for the purpose of
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commuting to or from the city in which the primary office of
the independent counsel or person is located. The 1-year
period may be extended by 6 months if the employee assigned
duties under subsection (1}(1)(A)(iii) certifies that the
payment is in the public interest to carry out the purposes of
this chapter.

(B) Relevant factors.—In making any certification
under this paragraph with respect to travel and subsistence
expenses of an independent counsel or person appointed
under subsection (c), such employee shall consider, among
other relevant factors-

(i) the cost to the Government of reimbursing
such travel and subsistence cxpenses;

(i) the period of time for which the
independent counsel anticipates that the activities of the
independent counsel or person, as the casc may be, will
continue;

(i) the personal and financial burdens on the
independent counsel or person, as the case may be, of
relocating so that such travel and subsistence expenses would
not be incurred; and

(iv) the burdens associated with appointing a
new independent counsel, or appointing another person under
subsection (c), to replace the individual involved who is
unable or unwilling to so relocate.

(c) Additional personael.~For the purposes of carrying
out the duties of an office of independent counsel, such
independent counsel may appoint, fix the compensation, and
assign the duties of such employees as such independent
counsel considers necessary (including investigators, attorneys,
and part-time consultants). The positions of all such
employees are exempled from the competitive service. Such
employees shall be compensated at levels not to exceed those
payable for comparable positions in the Office of United
States Attorney for the District of Columbia under sections
548 and 550, but in no event shall any such employee be
compensaled at a ratc greater than the rate of basic pay
payable for level ES-4 of the Senior Executive Service
Schedule under section 5382 of title 5, as adjusted for the
District of Columbia under section 5304 of that title
regardless of the locality in which an employee is employed.

(d) Assistance of Dcpartmeat of Justice.—

(1) Io carrying out functions.—An independent
counsel may request assistance from the Department of
Justice in carrying oul the functions of the independent
counsel, and the Department of Justice shall provide that
assistance, which may include access lo any records, files, or
other materials relevant to matters within such independent
counsel's prosecutorial jurisdiction, and the usc of the
resources and personnel necessary to perform such
independent counsel's duties. Al the request of an
independent counsel, prosecutors, administrative personnel,
and other employees of the Department of Justice may be
detailed to the staff of the indepcndent counsel.

@o31
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(2) Paymeant of and reporis on expenditures of
independent counsel.—The Department of Justice shall pay all
costs relating to the establishment and operation of any office
of independent counsel. The Attarney General shall submit
to the Congress, not later than 30 days after the end of each
fiscal year, a report on amounts paid during that fiscal year
for expenses of investigations and prosecutions by indepen-
dent counsel. Each such report shall include a statement of
all payments made for aclivities of independent counsel but
may not reveal the identity or prosecutorial jurisdiction of any
independent counsel which has not ben disclosed under
section 593(b)(4)-

() Referral of other matlers to an independent counsel.—
An independent counsel may ask the Attorney General or the
division of the court to refer to the independent counsel
matters related to the independent counsel’s prosecutorial
jurisdiclion, and the Attorney General or the division of the
court, as the case may be, may refer such matters. If the
Attorney general refers 2 matter to an independent counsel
on the Attorney General's own initiative, the independent
counsel may accept such referral if the matter relates to the
independent counsel's prasecutorial jurisdiction. 1f the
Altorney Genersl refers any matler to the independent
counsel pursuant to the independent counsel's request, or If
the independent counsel accepls a referral made by the
Attorney General on the Attorney General's own initiative,
the independent counsel shall so notify the division of the
court.

(f) Compliance with policics of the Depariment of
Justicc.—

(1) In general.—An independent counsel shall, except
10 the extent that to do so would be inconsistent with the
purposes of this chapter, cofiiply with the written or other
established policies of the Department of Justice respecling
enforcement of the criminal laws. To determine these
policies and policies under subsection (1)(1)}(B), the
independent counsel shall, except to the extent that doing so
would be inconsistent with the purposes of this chapter,
consult with the Department of Justice.

(2) National Security.—An independent counsel shall
comply with guidelines and procedures used by the Depart-
ment in the handling and use of classified material.

(g) Dismissal of matters.—The independent counsel shall
have full authority to dismiss matters within the independent
counsel's prosecutorial jurisdiction without conducting an
investigation or at any subsequent time before prosecution, if
1o do so would be consistent with the written or other establi-
shed policies of the Departmenl of Justice wilh respect 10 the
enforcement of criminal laws.

(1) Reports by indcpendent counscl.—
(1) Required reporta.—An independent counsel shall--

(A) file with the division of the court, with
respect to the 6-month period beginning on the date of his or
her appointment, and with respect to each 6-month period
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there-after until the office of that independent counsel
\erminates, a report which identifies and explains major
expenses, and summarizes all other expenses, incurred by that
office during the 6-month period with respect to which the
report is filed, and estimates future expenses of that office;
and

(B) before the termination of the independent
counsel's office under section $96(b), file a final report with
the division of the court, setting forth fully and completely a
description of the work of the independent counsel, including -
the disposition of all cases brought.

(2) Disclosure of information in reports.—The
division of the court may release 1o the Congress, the public,
or any appropriate person, such portions of a report made
under this subsection as the division of the court considers
appropriate. The division of the court shall make such orders
as are appropriate o protect the rights of any individual
named in such report and to prevent undue interference with
any pending prosecution. The division of the court may make
any portion of a final report filed under paragraph (1)(B)
available to any individual named in such report for the
purposes of receiving within a time limit set by the division of
the court any comments of factual information that such
individual may submit. Such comments and factual informa-
tion, in whole or in part, may, in the discretion of the division
of the court, be included as a3n appendix to such final report.

(3) Publication of Reporis.—Al the request of an
independent counsel, the Public Printer shall cause to be
printed any report previously released to the public under
paragraph (2). The independent counsel shall certify the
number of copies neccssary for the public, and the Public
Printer shall place the cost of the required number to the
debit of such independent counsel. Additional copies shall be
made available to the public through the depository library
program and Superintendent of Documents sales program
pursuant 10 sections 1702 and 1903 of title 44.

(i) Independcnce from Dcpartment of Justice.—Each
independent counsel appointed under this chapter, and the
persons appointed by that independent counsel under
subsection (c), are separate from and independent of the
Department of Justice for purposcs of sections 202 through
209 of title 18.

(j) Standards of conduct applicable to indepeadent
counscl, persons scrving in the office of ao independent
counsel, and their law Grms.—

(1) Restrictions on employment while independent
counsel and appoiniecs arc serving.—

(A) During the periad in which an independent
counsel is serving under this chapter--

(i) such independent counsel, and

(i) any person associated with a firm with
which such independent counsel is associated,
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may nol represent in any malter any person involved in any
investigation or prosecution under this chapter.

(B) During the period in which any person
appointed by an independent counsel under subsection (c) is
serving in the office of independent counsel, such person may
nol represent in any matter any person involved in any
investigation or prosecution under this chapter.

(2) Post cmployment restrictions on indcpcndent
counsel and appointees.—

(A) Each independent counsel and each person
appointed by that independent counsel under subsection (c)
may not, for 3 years following the termination of the scrvice
under this chapter of that independent counsel or appointed
person, as the case may be, represent any person in any
matter if that individual was the subject of an investigation or
prosecution under this chapter that was conducted by that
independent counsel.

(B) Each independent counsel and each person
appointed by that independent counsel under subsection (c)
may not, for 1 year following the termination of the service
under this chapter of that independent counsel or appointed
person, as the case may be, represent any person in any
matter involving any investigation or proseculion under this
chapter.

(3) One-year ban on represcntation by members of
firms of independent counsel.—Any person who is associated
with a firm with which an independent counsel is associated
or becomes associated after termination of the service of that
independent counsel under this chapter may not, for 1 year
following such termination, represent any person in any
matter involving any investigation or prosecution under this
chapter.

(4) Decfinitions.—For purposes of this subsection--

(A) the term "firm" means a law firm whether
organized as a partnership or corporation; and

(B) a person is "associated" with a firm if that
person is an officer, dircctor, partner, or other member or
employee of that firm.

%) Enforcement.—The Attorney General and the
Director of the Office of Government Ethics have authority
to enforce compliance with this subsection.

(k) Custody of records of an indepeadent counsel.—

(1) Transfer of records.—Upon termination of the
oftice of an independent counsel, that independent counsel
shall transfer to the Archivist of the United States all records
which have been created or received by that office. Before
this transfer, the independent counsel shall clearly identify
wlhich of these records are subject 1o rule 6(e) of the Federal
Rules of Criminal Procedure as grand jury materials and
which of these records have been classified as national
security information. Any records which were compiled by an

independent counsel and, upon lermination of the
independent counsel’s office, were stored with the division of
the court or elsewhere before the enactment of the
Independent Counsel Reauthorization Act of 1987, shall also
be transferred to the Archivist of the United States by the
division of the court or the person in possession of such
records.

(2) Maintenance, use, and disposal of records.—
Records transferred to the Archivist under this chapter shall
be maintained, used, and disposed of in accordance with ¥
chaplers 21, 29, and 33 of title 44.

(3) Access 1o records.—

(A) In general.—Subject to paragraph (4), access
to the records transferred to the Archivist under this chapter
shall be governed by section 552 of title 5.

(B) Access by Department of Justice.—The
Archivist shall, upon written application by the Attorney
General, disclose any such records to the Department of
Justice for purposes of an ongoing law enforcement
investigation or court proceeding, except thal, in the case of
grand jury materials, such records shall be so disclosed only
by order of the court of jurisdiction under rule 6(e) of the
Federal Rules of Criminal Procedure.

(C) Exccption.—Notwilhstanding any restriction
on access imposed by law, the Archivist and persons
employed by the National Archives and Records
Administration who are engaged in the performance of
normal archival work shall be permitted access to the records
transferred to the Archivist under this chapter.

(4) Records provided by Congress.—Records of an
investigation conducted by a committee of the House of
Representatives or the Senate which are provided to an
independent counsel 1o assist in an investigation or
prosecution conducted by that independent counsel--

(A) shall be maintained as a separate body of
records within the records of the independent counsel; and

(B) shall, after the records have been transferred
10 the Archivist under (his chapter, be made available, except
as provided in paragraph (3)(B) and (C), in accordance with
the rules governing release of the records of the House of
Congress that provided the records to the independent
counsel.

Subparagraph (B) shall not apply to those records which
have been surrendered pursuant to grand jury or court
proceedings.

(1) Cost Controls and Administrative Support.-
(1) Cost Controls.—

(A) In general-An independent counsel shall-
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(i) conduct all activities with due regard for independent counsel should be kept confidential, but shall
expense; provide information adequate to justify the expenditures that

(ii) authorize only reasonable and lawful
cxpenditures; and

(iii) promptly, upon taking office, assign to a
specific employee the duty of certifying that expenditures of
the independent counsel are reasonable and made in
accordance with law.

(B) Liability for Invalid Certification.—An
employee making a certification under subparagraph (A)(iii)
shall be liable for an invalid certification to the same extent as
a certifying official certifying a voucher is liable under section
3528 of title 31.

(C) Department of Justice Policies—An
independent counsel shall comply with the established policies
of the Department of Justice respecting expenditures of
funds, except to the extent thal compliance would be
inconsistent with the purposes of this chapler,

(2) Administrative Support—The Director of the
Administrative Office of the United States Courts shall
provide administrative support and guidance to each
independent counsel. No officer or employee of the
Administrative Office of the United States Courts shall
disclose information related to an independent counsel’s
expenditures, personnel, or administrative acts or
arrangements without the authorization of the independent
counsel.

(3) Office Space.~The Administrator of General
Services, in consultation with the Director of the
Administrative Office of the United States Courts, shall
promptly provide appropriate office space for each
independent counsel. Such office space shall be within a
Federal building unless the Administrator of General Services
determines that other arrangements would cost less. Until
such office space is provided, the Administrative Office of the
United States Courts shall provide newly appointed
indcpendent counsels immediately upon appointment with
appropriate, temporary office space, equipment, and supplies.

§ 595. Congressional oversight
(a) Oversight of conduct of indcpeudent counscl.--

(1) Congressional oversight.—The appropriate
commit-tees of the Congress shall have oversight jurisdiction
with respect to the official conduct of any independent
counsel appointed under this chapter, and such independent
counsel shall have the duty to cooperate with the exercise of

such oversight jurisdiclion.

(2) Rcports to Congress.—An independent counsel
appointed under this chapter shall submil to the Congress
annually a report on the activities of the independent counsel,
including a description of the progress of any investigation or
prosecution conducted by the independent counsel. Such
report may omit any matter that in the judgment of the

-

the office of the independent counsel has made.

(b) Overmight of conduct of Attorney General. —Within 15
days after receiving an inquiry about a particular case under
this chapter, which is a matter of public knowledge, from a
committee of the Congress with jurisdiction over this chapter,
the Attorney General shall provide the following information
to that committee with respect to that case: v

(1) When the information about the case was
received.

(2) Whether a preliminary investigation is being
conducted, and if so, the date it began.

(3) Whether an application for the appointment of an
independent counsel or a notification that further investi-
gation is not warranted has becn filed with the division of the
court, and if so, the date of such filing.

(¢) Information rclating to impeachment.—An
independent counsel shall advise the House of Represen-
tatives of any substantial and credible information which such
independent counsel receives, in carrying out the independent
counsel’s responsibilities under this chapter, that may
constitute grounds for an impeachment. Nothing in this
chapter or section 49 of this title shall prevent the Congress
or either House thereof from abtaining information in the
course of an impeachmen! proceeding.

§ 596. Rcmoval of an independent counsel; termination of
office

(a) Removal; report on removal.—

(1) Grounds [or removal.—An independent counsel
appointed under this chapter may be removed from office,
other than by impeachment and conviction, only by the
personal action of the Attorney General and only for good
cause, physical or mental disability (if not prohibited by law
protecting persons from discrimination on the basis of such a
disability), or any other condition that substantially impairs
the performance of such independent counsel's duties.

—

A"

e

(2) Report to division of the court and Congress —|f
an independent counsel is removed from office, the Attorney
General shall promptly submit to the division of the court and
the Committees on the Judiciary of the Senate and the House
of Representatives EEEELSEEMEEMS_MK! the
ultimate grounds for such removal. The committees shall
make available to the public such report, except that each
committee may, il necessary to protect the rights of any
individual named in the report or to prevent undue
interference with any pending prosecution, postpone or
refrain from publishing any or all of the report. The division
of the court may release any or ali of such report in
accordance with section 594(h)(2).

(3) Judicial revicw of removal.—An independent
counsel removed from office may obtain judicial review of the
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removal in a civil action commenced in the United States
District Court for the District of Columbia. A member of the
division of the court may not hear or determine any such civil
action or any appeal of a decision in any such civil action.
The independent counsel may be reinstated or granted other
appropriate relief by order of the court.

(b) Termination of office.—

(1) Termination by action of indcpendent counsel.—
An office of independent counsel shall terminate when--

(A) the independent counsel notifies the Altorney
General that the investigation of all matters within the
prosecutorial jurisdiction of such independent counsel or
accepted by such independent counsel under section 594(e),
and any resulting prosecutions, have been completed or so
substantially completed that it would be appropriate for the
Department of Justice lo complete such investigations and
prosecutions; and

(B) the independent counsel files a final report in
compliance with section 594(h)(1)(B).

(2) Termination by division of the court.—The
division of the court, either on its own motion or upon the
request of the Atlorney General, may terminate an office of
independent counsel at any lime, on the ground that the
investigation of all matters within the prosecutorial
jurisdiction of such independent counsel or accepted by such
independent counsel under seclion 594(e), and any resulling
proseculions, have been completed or so substantially
completed that it would be appropriate for the Department of
Justice to complete such investigations and prosecutions. At
the time of such termination, the independent counsel shall
file the final report required by section 594(h)(1)(B). If the
Attorney General has not made a request under this
paragraph, the division of the court shall determine on its
own motion whether termination is appropriate under this
paragraph no later than 2 years after the appointment of an
independent counsel, at the end of the succeeding 2-year
period, and thereafter at the end of each succeeding 1-year

period.
(c) Audits.—

(1) On or before June 30 of each year, an
independent counsel shall prepare a statement of expenditures
for the 6 months that ended on the immediately preceding
March 31. On or before December 31 of each year, an
independent counsel shall prepare a statement of expenditures
for the fiscal year that ended on the immediately preceding
September 30. An independent counsel whose office is
terminated prior to the end of the fiscal year shall prepare a
statement of expenditures on or before the date that is 90
days after the date on which the office is terminated.

(2) The Comptroller General shall-

(A) conduct a financial review of a mid-year
statement and a financial audit of a year-end statement and
statement on termination; and
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(B) report the results to the Committce on the
Judiciary and the Committee on Governmental Affairs of the
Senate and the Committee on the Judiciary and the
Committee on Government Operations of the House of
Representatives not later than 90 days following the
submission of each such statement.

§ 597. Relationship with Department of Justice

(a) Suspcasion of other investigations and procecdings.—
Whenever a matter is in the prosecutorial jurisdiction of an
independent counsel or has been accepted by an independent
counsel undcer scction 594(c), the Department of Justice, the
Attorney General, and all other officers and employees of the
Department of Justice shall suspend all investigations and
proceedings regarding such matter, except to the extent
required by section 594(d)(1), and except insofar as such
independent counsel agrees in writing that such investigation
or proceedings may be continued by the Department of
Justice.

(b) Prescatation as amicus curiac pcrmitted.—Nothing in
this chapter shall prevent the Attorney General or the
Salicitor General from making a presentation as amicus
curiac to any court as to issues of law raised by any case or
proceeding in which an independent counsel participates in an
official capacity or any appeal of such a case or proceeding.

§ 598. Scverability

If any provision of this chapter or the application thereof
to any person or circumstance is held invalid, the remainder
of this chapter and the application of such provision to other
persons not similarly situated or to other circumstances shall
not be affected by such invalidation.

§ 599. Termination of cffcct of chapter

This chapter shall cease to be effective five years after the
date of the enactment of the Independent Counsel Reauthor-
izatlon Act of 1994, except that this chapter shall continute in
effect with respect to then pending matters before an
independent counsel that in the judgment of such counsel
require such continuation until that independent counsel
determines such matters have been completed.
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§6. Report on White House Office Personnel

(a) Submission of Report.—-On July 1 of each year, the
President shall submit a report described in subsection (b) to
the Commitlee on Governmental Affairs of the Senate and
the Committee on Government Operations of the House of
Representatives.

(b) Conlents.—A report under subsection (a) shall, except
as provided in subsection (c), include-

(1) a list of each individual-
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&) employed by the White House Office; or
(B) detailed to the White House Office; and

(2) with regard to each individual described in
paragraph (1), the individual's-

(A) names;
(B) position and title; and
(C) annual rate of pay.

(c) Exclusion from Report-If the President determines
that disclosure of any item of information described in sub-
section (b) with respect Lo any particular individual would not
be in the interest of the national defense or foreign policy of
the United States-

(1) areport under subsection () shall-

(A) exclude such information with respect 1o that
individual; and

(B) include a statement of the number of indi-
viduals with respect to whom such information has been
excluded; and

(2) atthe request of the Committee on
Governmental Affairs of the Scnate or the Commitlee on
Government Operations of Lhe House of Representatives, the
information that was excluded from the report shall be made
available for inspection by such committee.

§7. “Transition Provisions.—

(a) In general.—Except as provided in this section, the
amendments made by this Act shall apply with respect to
independent counsels appointed before, on, or after the date
of enactment of this Act.

) Assignment of cmployee to certify expenditurcs.—An
independent counsel appointed prior to the date of enactment
of this Act shall assign to an employee the duty of certifying
expenditurcs. as required by section 594(1) of title 28, United
States Code, 88 added by scction 3(a), by the date that is 30
days after the date of enactment of this Act.

(c) Officcs cc.—~The Administrator of General Services,
in applying section 594(1)(3) of title 28, United States Code,
as added by section 3(a), 10 determine whether the office of
an independent counsel appointed prior to the date of enact-
ment of this Act should be moved to a Federal building, shall
\ake into account the moving, legal, and other expenses that
might arise if the office were moved.

(d) Travel and subsistence cxpenses.—For purposes of the
restrictions on reimbursement of travel and subsistence
expenses of an independent counsel and employees of an
office of independent counsel contained in paragraph (3) of
section 594(b) of title 28, United States Code, as amended by
section 3(b), as applied to the office of an independent

counsel appointed pefore the date of enactment of this Acl,
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the 1-year service period shall Legin on the date of enactment
of this Act.

() Rates of comgensation.—The limitation on rates of
compensation of employees of an office of independent
counsel contained in the last sentence of section 594(c) of
litle 28, United States Code, as amended by section 3(c), shall
not be applied to cause a reduction in the rate of
compensation of an employee appointed before the date of
enactment of this Act.

(f) Periodic Reappointmeat.—The determinations by the ~

division of the court contained in the last sentence of section
596(b)(2) of title 28, United States Code, as amended by
section 3(h), shall, for the office of an independent counsel
appointed before the date of enactment of this Act, be
required no later than 1 year after the date of enactment of
this Act and at the end of each succeeding 1-year period.

(g) Reporting requircments.—No amendment made by this
Act that establishes or modifics a requirement that any
person submit a report to any other persan with respect to an
activity occurring during any time period shall be construed to
require that a report submitted prior to the date of enactment
of this Act, with respect Lo that time period be supplemented
to include information with respect 1o such activily.

(h) Regulatory Independcat Counsel —Notwithstanding
the restriction in section 593(b)(2) of titlc 28, United States
Code, the division of the court described in section 49 of that
title may appoint as an independent counsel any individual
who, on the date of enactment of this Act, is serving as a
regulatory independent counsel under parts 600 and 603 of
title 28, Code of Federal Regulations. If such an individual is
so appointed, such an independent counsel shall comply with
chapter 40 of title 28, Uniled States Code, as amended by this
Act, in the same manner and o the same exient as an
independent counsel appointed before the date of enactment
of this Act is required to comply with that chapter, except
that subsection () of this section shall not apply to such an
independent counscl.

(i) White House personnel report.—Section 6 shall take
effect on January 1, 1995.

@036



MEMORANDUM

TO: Merrick B. Garland
Principal Associate Deputy
Attorney General

FROM: Janis A. Sposato

Deputy Assistant Attorney General

Law and Policy

Justice Management Division
SUBJECT: Ethics Provisions of Independent Counsel Act
As you may recall from our prior discussions, I have received on
behalf of the Department a legal opinion from Kirkland & Ellis,
the law firm of Whitewater Independent Counsel Kenneth Starr.’
The same memorandum was sent to the Office of Government Ethics.
Kirkland & Ellis sent the memorandum to us as the agencies with
enforcement responsibility for Section 594 (j) (1) of the
Independent Counsel Act to advise us of the interpretation that
they have given to that section as applied to the law firm of an

Independent Counsel (IC).2 Kirkland & Ellis is not seeking any

reply to their memorandum.

' I accepted this assignment at your direction because the
office of Legal Counsel did not want to accept work relating to
t+he Whitewater Independent Counsel.

2 The Attorney General and the Director, Office of
Government Ethics have "authority to enforce compliance" with
this provision. 28 USC § 594 (j) (5). On the other hand, the
intended enforcement mechanism is somewhat obscure. There are no
criminal or civil penalties mentioned in the statute, and the
removal provision of § 596 is presumably of limited significance

in matters involving an IC's law firm.
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Statutory Construction

Section 594 (j) (1) providés that neither the IC nor his firm may
represent "lin any ﬁatter ny person |/involved in any investigation
or prosecution" under the Act. The text of the section has a
very broad sweep, covering not only matters relating to any IC
investigation, but also matters unrelated to any IC investigation
where the client is a "person involved" in an IC investigation.
The latter application at an extreme would mean that a firm of an
IC cannot continue to represent a longstanding client in matters
completely unrelated to any IC investigation if that client is
involved as even a minor witness in a matter before a different

IC from the one employed by the law firm.

STATVIOLY
Aronte R gt
Retpint ©
The Kirkland & Ellis interpretation would apply the provision Jes8
with full force to an IC personally, and it would apply it with 'gﬁiimﬂr
VLE ¢
limited force to the law firm. The Kirkland & Ellis A& | THed Sy
Ler s
interpretation would not a the provision to the firm's PEASIN I
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representations on non-IC matters of clients who are involved in wif'SﬂM’“
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investigations conducted by IC's other than the one employed by (<
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the firm.

However appealing as a matter of policy, the text of the statute

doeg/ggtesu

is\clear on its face,

e Kirkland & Ellis interpretation. The text

nd it applies identically to the IC's and
their law firms. While I personally agree that the impact on law

firms may be broader than Congress realized, the Kirkland & Ellis



interpretation essentially rewrites the provision without any

legislative sanction or guidance.

The legislative history of the provision shows that the House and

Senate bills each had different provisions on this subject, and

that the final version combined elements of each. There is

virtually no discussion in the Conference Report or floor debate

of the intended impact of the final version, which has a

considerably broader impact on law firms than either the House or

Senate bill.

The original House bill would have prohibited an IC's

law firm.from representing "any person in any matter

any investigation or prosecution under this
." H. Rep. No. 316, 100th Cong., 1lst Sess.
(1987) (emphasis added) This version did not prohibit
representation in matters unrelated to an IC

investigation.

The Senate version would have barred the IC but not his
law firm from serving as "counsel or cocounsel to a
person who is subject to any proceedings under this
chapter." S. 1293, § 594(1) (2) (A). The Senate version,

like the final enactment, would have prohibited

representations in matters unrelated to any IC
investigation, but unlike th al enactment it only

applied to ICs themselves.
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The final version seems to have taken the broad approach of the

did so by making a slight change in the order of the phrases i

Senate and applied it to the law firms as well as the ICs. It
n [P
the House bill. Gﬂa

Yd
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v
° The final enactment prohibits ICs and their law firms §5MP
from representing "in any matter an erson involved in :%
any investigation or prosecution" under the Act. @%?2{
Section 594(j) (1) (emphasis added) QM4X’U¢WVV/

Given the final text and procedural history, I see no alternative

but to give the language its plain meaning.

Enforcement Policy

The absence of any obvious enforcement mechanism for this
provision makes development of an enforcement policy something of
an empty exercise. On the other hand, we are in the difficult
position of having a shared, but clear, enforcement
responsibility for this provision, and being on notice that law
firms have not necessarily conformed their activities to the
literal text of the provision. I think that it is unwise to
allow this situation to continue indefinitely, and I recommend
that we work with the Office of Government Ethics to clarify with
the Congress[il‘our enforcement responsibilities ifé}z) the

desired scope of disqualification for law firms. This opens a
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variety of issues about the best way and\time o approach
Congress about this, and the nature of any policy recommendations
that we should make on these issues. While I have some thoughts
that I am willing to contribute to such discussions, I know that
there will be others who will approach this from a variety of
different vantage points, and I do not want to preclude a full
discussion of the issues by setting forth my own preliminary

thoughts at this early stage.

Let me know how you would like to proceed.



KIRKLAND &. ELLIS

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

655 Fifteenth Street, N.W.
Washington, D.C. 20005

To Call Writer Direct: 202 879-5000 Facsimile:
(202) 879-5000 202 879-5200

September 30, 1994

Janis A. Sposato

Deputy Assistant Attorney General
Law and Policy

Department of Justice, Room 1111
10th and Constitution Avenue, N.W.
Washington D.C. 20530

Re: Interpretation of Subsection 594 (j)(1) of the Independent Counsel Act

Dear Ms. Sposato:

Per our conversation earlier this week, this letter duplicates the submission which
we made on September 23, 1994 to Stephen Potts, Director, Office of Government Ethics
(OGE). Our partner, Edward W. Warren, met on that day with Mr. Potts and other OGE officials
to explain the position taken in this letter and to respond to any questions it might raise. We
respectfully request a similar opportunity for him to meet with you and others at the Department.

Our partner, former Judge Kenneth W. Starr, was appointed by the Special
Division of the United States Court of Appeals as Independent Counsel in the Whitewater
investigation. Since that time, we have familiarized ourselves with the provisions of the
Independent Counsel Act (ICA) and how they might apply to our firm.

This letter sets out the interpretation that Kirkland & Ellis plans to give to
subsection 594(j)(1) of the Act. That subsection provides that neither the Independent Counsel
(IC) nor his firm may represent "in any matter any person involved in any investigation or
prosecution” under the Act.

In light of this language, Kirkland & Ellis sought the advice of outside counsel,
former United States Solicitor General and Harvard Law Professor Charles Fried, regarding the
potential applicability of subsection 594(j)(1) to our firm's representation in entirely unrelated
matters of persons who may happen to be involved in IC investigations conducted by persons

other than Judge Starr.

Professor Fried advised us that subsection 594(j)(1) should not be read to preclude
Kirkland & Ellis from representing such persons except in connection with other pending IC

Chicago Denver Los Angeles New York
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investigations. As he explains, this opinion is consistent with the practice of all other ICs and
their law firms since the ICA was amended in 1987 to add subsection 594(j)(1). Having sought
and provided the attached opinion to you, we plan to follow Professor Fried's advice as more fully
summarized below.

1. The issue for the IC's law ﬁ?ﬁosed by the text of subsection 594(j)(1).
198

Subsection 594(j)(1), added in th 7 amendments to the ICA, contains
provisions that relate to private client representatl\en that can be undertaken, inter alia, by the
IC's law firm.

o} The original House bill would have prohibited the IC's law firm from representing
"any person in any matter involving any investigation or prosecution under this
chapter." H. Rep. No. 316, 100th Cong., 1st Sess. (1987) (emphasis added).

© The Senate version would have barred the IC but not his law firm from serving as
"counsel or cocounsel to a person who is subject to any proceedings under this
chapter." S. 1293, § 594()(2)(A).

® Both versions thus applied to representations in IC investigations, and neither
prohibited a firm from continuing to serve its clients in matters unrelated to such
investigations.

Without any indication that it was changing this rule, the House-Senate
Conference "combine[d] elements of the House bill and the Senate amendment," to produce a
final version which prohibits the IC, his law firm and the IC staff from representing "in any matter
any person involved in any investigation under this chapter." H.R. Conf. Rep. No. 452, 100th
Cong., 1st Sess. 35 (1987) (emphasis added).

While it does not seem to have been Congress' intent, the final language could be
read more broadly than either the House or Senate versions. Thus, by reversing the order of the
expressions "any person” and "in any matter" found in the House bill and by changing "involving"
to "involved in," subsection 594(j)(1) as enacted could be read to prohibit firms such as ours from
representing clients -- even in unrelated matters -- if the client is "involved in" any IC
investigation, whether conducted by our partner or another IC. When coupled with the fact that
the very existence of an IC investigation may be entirely secret, no IC who remains in private
practice (or his law firm) could possibly be assured of being in compliance with subsection

594(j)(1) read so broadly.
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Nothing in the legislative history indicates that Congress intended to make such a
sweeping change from the House and Senate versions. To the contrary, the changes made by
Congress in 1987 appear to have been prompted by two concerns.

o First, the Department of Justice (DOJ) in March, 1987 had reversed a prior
interpretation and decided to treat ICs and their staffs as DOJ employees, thereby
subjecting them to much more stringent earnings and post-employment restrictions
-- a position which the Senate Report characterized as "unnecessarily harsh and
detrimental to the quality of persons that will agree to serve in the offices of
independent counsels." S. Rep. No. 123, 100th Cong., 1st Sess. 13 (1987).

° Second, Congress wanted to stop the "troubling practice” of "at least one
independent counsel and one independent counsel staff member" who served
during their tenure as "defense counsel in other, ongoing independent counsel
proceedings.” Ibid.

These concerns are addressed: (1) by subsection 594(i) (which declares the IC and

his staff to be "separate from and independent of" DOJ); (2) by subsection 594(j)(1) (as read to ,:J '::MA;; Ll
preclude the IC and his firm from representing persons "involved in" another IC investigation in S

that investigation): and (3) by subsections 594(j)(2)&(3) (which contain special post-employment
restrictions on the IC, his law firm, and the IC's staff that are less stringent than those that would
otherwise apply to regular government employees returning to private practice).

Despite these considerations, the text of subsection 594(j)(1) could be interpreted
differently. We accordingly sought and obtained an independent opinion as to its requirements
from Professor Fried. The steps we and Judge Starr plan to take in light of Professor Fried's
opinion, and the substance of Professor Fried's opinion as it relates to representation in unrelated
matters of persons involved in another IC investigation, are set out below.

2. Our interpretation of subsection 594(j)(1) as guided by Professor Fried.

In light of Professor Fried's opinion, we have taken the following steps to comply
with the letter and the spirit of subsection 594(j)(1). First, we have provided Judge Starr with a
full list of active Kirkland & Ellis clients. While this list is confidential and hence may not be
shared with persons outside of the firm, Judge Starr, as our partner, can use it appropriately to
determine the firm's compliance with subsection 594(j)(1) in his own investigation. In addition,
Kirkland & Ellis does not now, and will not during Judge Starr's appointment, represent any client
in any of the other pending IC investigations. Finally, Judge Starr has indicated that he will not
represent any client who, so far as he can ascertain, is "involved in" any other IC investigation.
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There remains, however, the question of whether Kirkland & Ellis is prevented by
subsection 594(j)(1) from representing, in unrelated matters, a client who may now, or in the
future, be "involved in" an IC investigation conducted by someone other than our partner.
Professor Fried concludes regarding that question that, "[tJhough the text may be read to require
such disqualifications," that was not Congress' intention in subsection 594(j)(1). See p.2. First, it
would be extremely difficult "to administer or comply with" such a rule since "Independent
Counsel investigations are not always public, and even for those that are it may be difficult or
impossible for persons not conducting them to know who are their subjects and who is involved in
them." Id. Moreover, the "possibility of any conflict of interest" in such situations is simply too
"remote and too inconsequential." Id. at 10.

Equally important, if the Act were interpreted to require such disqualifications, it
would become "impossible for a member of a national firm to serve as an Independent Counsel
without resigning from the firm." Id. This would contradict the "legislative history and structure
of the Act" both of which envision that "Independent Counsels will be drawn from among the
leading members of the bar who may remain members of their firm." Id. at 2 (emphasis added).
Indeed, as Professor Fried notes, subsection 594(j) "was passed as part of an effort to remove an |
analogous impediment that had been imposed by a change in policy by the Department of Justice."

Id. Moreover, "[w]ith one exception, all Independent Counsels have remained members of their
firms," and "it appears that" no firms remaining associated with Independent Counsels have
adopted" the "extreme interpretation" permitted by the text of subsection 594()(1). I1d.
Accordingly, Professor Fried concludes that: "I do not believe that you should interpret the
statute to extend to these unrelated representations.” Id.

Based on Professor Fried's advice and for the reasons detailed in his attached
opinion letter, Kirkland & Ellis intends to interpret subsection 594(j)(1) of the ICA as permitting
it to represent in unrelated matters persons who may now or in the future be involved in an IC
investigation being conducted by someone other than our partner, Judge Starr. If you have any
questions about our interpretation or the enclosed opinion from Professor Fried, please do not
hesitate to contact Edward W. Warren, a partner in our Washington office at (202) 879-5018.

KIRKLAND & ELLIS



CHARLES FrRIED

Holmes Field Building 302
1575 Massachusetts Avenue
Cambridge, MA 02138

telephone (617) 495-4636
fax (617) 495-9964

September 20, 1994

To the firm of Kirkland and Ellis:

You have asked my opinion about your obligations under
28 U.S.C. § 594(j) as they bear on situations arising out of
your partner Kenneth Starr’s service as an Independent
counsel under 28 U.S.C. chapter 40 (§§591-599, as amended,
1994) . I shall not review the history and purposes of the
Ethics in Government Act and of its provisions relating to
Independent Counsels generally, but move directly to the is-
sues that are of concern to the firm.* You are particularly
concerned to understand your obligations under
§594 (j) (1) (A), which states that a firm "with which . . .
[an] independent counsel is associated may not represent in
any matter any person involved in any investigation under
this chapter." I summarize my conclusions briefly below and
then set out the analysis by which I have reached these con-
clusions.

SUMMARY

Section 594(j), in respect to a serving Independent
counsel, prohibits both the Independent counsel and his firm
from representing "in any matter any person involved in any
[Independent Counsel] investigation or prosecution . . . ." ﬁ?7
I take this to mean most clearly that you may not represent-:]\%f?HK

any person in any Independent Counsel matter. As to your

1. For a detailed account of the Act, see Beth Nolan, Removing Conflicts from the Administration of Justice: Conflicts of
Interest and Independent Counsels Under the Ethics in Government Act, 79 Geo.L.J. 1 (1990). Ms. Nolan's article
deserves attention because she served for many years as a respected career official in the Office of Legal Counsel and
specialized in advising on ethical matters. She joined the faculty of George Washington University Law School, and now
serves in the Office of White House Counsal, where she once again advises on ethical Issues. It is of particular interest
that, though Ms. Nolan argues for increased rigor In the enforcement of conflicts of interest standards on Independent
Counsels and their law firms, in the course of her comprehensive and exhaustive study she does not even mention the
cases which are so troubling to your firm. See pages 8 - 13 below.



representation of clients in matters unrelated to any Inde-
pendent Counsel investigation, I believe you and any client
of yours, who may become involved in your partner Judge
Starr’s own investigation, would show appropriate prudence
if you terminated such a representation.

The difficulty arises in respect to the firm’s repre-
sentation of subjects of, or persons involved in, another
Independent Counsel’s investigation, when your representa-
tion relates to a matter unrelated to the investigation.
Though the text may be read to require such disqualifica-
tions, such requirements would be difficult to administer or
to comply with: Independent Counsel investigations are not
always public, and even for those that are it may be dif-
ficult or impossible for persons not conducting them to know
who are their subjects and who is involved in them. In the
face of such difficulties and uncertainties, any large firm
would almost inevitably be driven to sever its relationship
to a partner who chose to become an Independent Counsel. The
legislative history and structure of the Act are clear, how-
ever, that Congress envisaged that Independent Counsels will
pe drawn from among the leading members of the bar who may
remain members of their firm. Indeed, § 594(]j) was passed as
part of an effort to remove an analogous impediment that had
been imposed by a change in policy by the Department of Jus-
tice. With one exception all Independent Counsels have
remained members of their firms. Such an extreme interpreta-
tion would be a very great impediment to service by members
of large national firms, and it appears that no firms
remaining associated with Independent Counsels have adopted
that interpretation. Accordingly, I do not believe that you
should interpret the statute to extend to these unrelated
representations.

The Act provides no criminal penalties for violations
of § 594(j), although it does make provision for criminal
penalties in other cases. The only enforcement mechanism
regarding this provision adverted to in the Act or the
legislative history is removal of the Independent Counsel by
the Attorney General for "good cause." The Act gives the At-
torney General and Office of Government Ethics the authority
to enforce compliance with this provision. Accordingly, be-
cause the interpretation I recommend to you may be thought
to be inconsistent with a possible reading of the text, I
urge you to put before the Attorney General (Office of Legal
counsel) and the Office of Government Ethics a statement of
the interpretation you are giving to this provision and of
the steps you have taken to implement that interpretation.



DISCUSSION

Section 594 (j) imposes restrictions both during a per-
son’s service as Independent Counsel (subsection 1) and
after that service is completed (subsection 2). The post-
service restrictions are relatively straightforward and fa-
miliar to those accustomed to the restrictions on former
high federal officials. I shall not discuss these except as
they help in the interpretation of the restrictions in sub-
section 1. The restrictions in subsections 1(A) (i) and (ii),
which apply without stated distinction both to the Indepen-
dent Counsel himself and to his law firm, are necessarily
more difficult, as they contemplate an unusual, though not
unique, arrangement:< a person continuing as a partner in a
private law practice while exercising an important, highly
visible and delicate federal law enforcement function.” (For
ease of reference I have displayed these restrictions in the
attached tables and numbered the restrictions relating to
each type of circumstance (1) - (8).)

Restrictions on a Serving Independent Counsel

In respect to his own investigation. The statute re-
quires the obvious: that the Independent Counsel not
represent a subject of his investigation® in respect to that
investigation. (cell 1) Such a representation would con-
stitute a palpable conflict of interest, violating the prin-
cipal duties behind the conflict notion: confidentiality and
loyalty.>

Nothing more need be said about this restriction, ex-
cept that it helps to understand the further restriction im-
posed by the statute: the Independent Counsel also may not
represent a subject of his investigation "in any matter,"

2. There has long been provision for persons serving in government temporarily. They are denominated special govern-
ment employees, and are exempt from certain provisions of 18 U.S.C. chapter 11 addressing criminal conflict of inter-
ests and related matters. The most prominent recent example of a person serving as a special government employee s
White House Counsel Lioyd Cutler, who because of this designation was not required to resign from his firm. The Act has
classified Independent Counsels and their appointees as special government employees, though without the time limita-
tions applicable to such service. See note 19 below and accompanying text, and Nolan, supra note 1, at 60 - 70.

3. Paragraph B of subsection (1) addresses restrictions on the Independent Counsel's subordinates.

4. The statute refers throughout to “investigation or prosecution.” For ease of presentation | shall use only the more in-
clusive term investigation.

5. mma«mn,mmaﬁmmlm Rules 1.6 and 1.7.



that is, the Independent Counsel may not represent a subject
of his own investigation in matters wholly unrelated to that
investigation. (cell 2)

Illustration 1. The Independent Counsel is investi-
gating allegations that Mr. A conspired with a high
government official to make an illegal campaign contri-
bution. Both are subjects of his investigation. The In-
dependent Counsel may not also represent Mr. A in a
child custody dispute. .

In many such cases there is little risk that confiden-
tial information coming to the Independent Counsel in his
official capacity would allow him to benefit his client in
his representation in the unrelated matter. There is slight-
ly more risk that confidential information about the subject
learned in the course of the unrelated representation might
be useful to the Independent Counsel in his official inves-
tigation. But there are likely to be severe strains on the
Independent Counsel’s duty of loyalty to his two clients. He
may be tempted, or be seen to be tempted, to show favoritism
in pressing his investigation against his client.

The statute further prohibits the Independent Counsel
from representing in respect to his own investigation any
person "involved" in that investigation. (cell 3) The term
"person involved" is not defined either by the statute or in
the legislative history. ® The conflict in loyalties in such
a case are again palpable: if a "person involved" needs the
assistance of counsel in respect to an Independent Counsel
1nvest1gat10n, that counsel may not be the very same counsel
who is conducting the investigation.

This obvious fact needs only be mentioned here in so
far as it assists in understanding the further restriction
on the Independent Counsel’s representation of a "person in-
volved" in the counsel’s investigation, when the representa-
tion relates to a matter wholly distinct from the investiga-
tion. This disqualification is effected by the prOhlbltlon
on representlng "in any matter any person involved in any
investigation under this chapter." (cell 4) (emphasis sup-

11ed)

Illustration 2. The illegal campaign contribution in
illustration 1 was made out of the proceeds and in the
exact amount of a loan to Mr. A by Acme Bank. The Inde-

6. There is some discussion in the legislative history of the word "involved,” as it occurs In another section and different
context. See discussion at pages 11 - 12 below.



pendent Counsel is not permitted to represent Acme in a
wholly unrelated mortgage foreclosure proceeding.

Although there may be no problems of confidentiality trou-
bling such a dual representation, the Independent Counsel
may be tempted, or appear to be tempted, to be less aggres-
sive in pursuing his private client to divulge information
in his investigation and prosecution under the statute, par-
ticularly where divulging such information might be embar-
rassing or burdensome. And certainly the Independent Counsel
would be inhibited from aggressive pursuit of his prose-
cutorial function in the circumstance where his private
client’s involvement might be promoted to that of a subject.

In respect to another Independent Counsel’s investiga-
tion. One of the circumstances that led Congress to enact §
594 (j) was the perceived unseemliness of Independent Counsel
Alexia Morrison’s representation of a person who was the
subject of another Independent Counsel’s unrelated investig-
ation.’ The conflict, once again, relates primarily to the
duty of loyalty rather than to any danger to con-
fidentiality. The concern was expressed that the Independent
counsel might on behalf of her private client attack the
constitutionality of the statute or take other legal posi-
tions contrary to those that supported the interests of the
United States as they appear in her work as Independent
counsel.8 The statute accomplishes the disqualification in
such cases by reference to "any investigation or prosecution
under this chapter." (cell 5)

The same policies, though in an attenuated form, apply
to the representation, in another Independent Counsel’s in-
vestigation, of a person not the subject of, but only "in-
volved in," that other investigation. (cell 7) Such a "per-
son involved" may also have reason to resist yielding up in-
formation and may also move from the position of "person in-
volved" to that of "subject," and accordingly the person
representing him may have reason to adopt legal positions
adverse to the authority of Independent Counsels generally.

I shall not here address the two remaining cases to
which the language of the statute might be thought to apply:

7. The Senate Report states that the provision in issue sets up "a prohibition against simultaneously representing anoth-
er person subject to proceedings under this Act . . ." S. Rep. 100-123 (1987) at p. 27. This Is the most specific statement
in the legislative history regarding this provision. For an account of the controversies surrounding Alexia Morrison, which
led to the provision, see Nolan, supra note 1, at 20 and 28 n. 125,

8. Nolan, supra note 1, at71 n. 289.




where the Independent Counsel represents the subject of, or
a person involved in, another Independent Counsel’s investi-
gation, but in respect to a matter unrelated to an Indepen-
dent Counsel investigation. (cells 6 and 8) These cases are
of special concern in respect to representations by the
firm, and I discuss them at length in that connection below.
But as to Judge Starr, you have indicated to me that during
his service as Independent Counsel he will have very little
time to devote to his private practice and has decided that
he will not represent any person, if he learns that that
person is the subject of, or involved in any other Indepen-
dent Counsel’s investigation.

Restrictions on The Firm of a Serving Independent
Counsel

The statute in clause (ii) of (Jj) (1) (A) applies to
"any person associated with a firm with which such indepen-
dent counsel is associated" the same prohibitions on repre-
sentation that it applies to the Independent Counsel him-
self. The reference to the Independent Counsel’s law firm
reflects the twofold congressional purpose of avoiding con-
flicts of interest, or their appearance, while allowing In-
dependent Counsels to remain as members of their law firms.

It is a premise of the statute that_an Independent
Counsel may remain a member of his firm. It matters less
whether the Independent Counsel himself continues in his
private practice of the law -- often there will be little
time for that -- than whether he must resign from his part-
nership. Partnership in a law firm is an all-or-nothing mat-
ter, so that halfway measures like a leave of absence or in-
active status, which seek to preserve the departing part-
ner’s options on return, are unavailable in this context.
Accordingly, it was well understood that if persons of
standing and experience at the bar are to be recruited to
this service, such a large sacrifice cannot be demanded of
them. of the Independent Counsels whose service was sub-
ject to § 594(j), Alexia Morrison, James McKay, Whitney
North Seymour, Jr., Arlen Adams, and Joseph DiGenova all

9. For the difficulties that Judge Starr or anyone not privy to an Independent Counsel investigation will have in determin-
ing who is involved in it, see the discussion below at page 11.

10. Independent Counsel Whitney North Seymour, Jr, for instance, was most emphatic in his insistence that he was "not
a full-time public employee.” See Nolan, supra note 1, at 20 - 21.



retained their associations with their law firms. Lawrence
Walsh resigned from his firm.

In 1987 the Department of Justice ruled that Indepen-
dent Counsels and their staffs were henceforward to be con-
sidered as Department of Justice employees and subject to
postemployement restrictions on such employees. This ruling
would effectively have barred all such persons from any rep-
resentation involving the Department, which meant they would
for a period of time have been barred from most litigation
involving the United States. This ruling prompted a spate of
resignations -- including one Independent Counsel and his
entire staff. The Senate Report clearly states as a princi-
pal purpose of the 1987 revisions to reverse this decision,
and to make Independent Counsels and their staffs special
government employees under 18 U.S.C. § 202 in order to avoid
such disqualifications as would deter recruiting competent
members of the bar.

Tn respect to his own investigation. It would obvious-
1y be unseemly for an Independent Counsel’s partner to
represent in that investigation the subject of that
counsel’s investigation. (cell 1) In a private setting such
an extreme conflict of interest could not be cured even by
consent and "Chinese wall" barriers to protect client con-
fidences. Members of the same firm simply may not represent
poth sides of a controversy. In this public setting the pos-
sibility that a subject might obtain favored treatment by
hiring the Independent Counsel’s partners would be in-
tolerable. But the dangers of favoritism are also far too
great if "a person involved in the investigation" hires the
Tndependent Counsel’s firm to represent him in relation to
that investigation (cell 3); or if the subject of an Inde-
pendent Counsel’s investigation engages the Independent
Ccounsel’s firm to represent him in an entirely unrelated
matter (cell 2).

A more tenuous case for disqualification is one
where the law firm would represent a "person involved" in
Judge Starr’s investigation, though in a matter unrelated to
that investigation. (cell 4) Although the policies of the

11. Robert Fiske resigned from his law firm, but his appointment was not made under this statute, He served as a De-
partment of Justice employee appointed by the Attorney General and so was bound by other laws and regulations.

12, S. Rep. 100 - 123, p. 13; Katy J. Harriger, Independent Justice: The Federal Special Prosecutor in American Politics
145 - 146 (Lawrence, Kansas 1992); Nolan, supra note 1, at 25 - 33.



statute extend only remotely to this case, the language of
the statute may be taken to include such a disqualification:
the firm may not represent "in any matter . . . any person
involved in any investigation under this chapter." Accord-
ingly, out of an abundance of caution you and any client of
yours, who may become involved in Judge Starr’s own investi-
gation, may choose to terminate that relationship.

In respect to another Independent Counsel’s investiga-
tion. Just as Congress was moved by its disapproval of In-

dependent Counsel Alexia Morrison’s representation of sub-
jects of other Independent Counsel investigations to enact

§ 594(j), so the legislative history indicates that Congress
did not wish the partners of a person in Morrison’s position
to undertake such representation.l® Though less acute, the
same considerations mentioned above obtain in this situation
(cell 5): the conflicting loyalties when inconsistent posi-
tions regarding the criminal laws and this statute are taken
by members of the same firm. This same concern is present,
though in a more attenuated form, when the Independent
Counsel’s partners represent a person involved in another
Independent Counsel’s investigation in respect to that other
Independent Counsel’s investigation. (cell 7) Congress in-
tended that an Independent Counsel’s law firm, no less than
the Independent Counsel himself, simply stay out of Indepen-
dent Counsel matters during the period of his service.

The two difficult cases.

The two categories of case that concern you the most
and that have potentially the most disruptive effect on your
practice are those where the firm might, in a matter wholly
unrelated to any Independent Counsel investigation or prose-
cution, represent a person, who is either a subject of or is
merely "involved in" another Independent Counsel’s investi-
gatlcn. (cells 6 and 8) Your firm has over 450 partners and
associates, who represent hundreds of clients (many of whom
have complex networks of affiliated entities) in a wide va-
riety of matters. Accordingly, a potentially vast range of

1squa11flcat10ns might spring into existence with the in-
itiation of a major, complex Independent Counsel investiga-
tion, if the statute is interpreted to dlsquallfy your firm
as a whole from representlng any person who is the subject
of, or involved in, any Independent Counsel investigation

13. See, e.g., H. Rep. 100-316 (1987) at section V.D.(unnumbered page):"The [House Judiciary] Committee determined
that while the office of an independent counsel is operating, the independent counsael, staffs, and their law firms may not
represent any person in any other independent counsel investigation/prosecution. . . ."; Nolan, supra note 1, at 20.



other than that conducted by your partner, Kenneth Starr,
even in a matter wholly unrelated to that other investiga-
tion.

The concern has been expressed that the text of the
statute may be read to effect these two further dis-
qualifications. The argument from the text is as follows:

Subsection 594 (3j) (1) (A) extends the disqualification
to the representation

- in "any matter," NOT just in "any matter involving
any [Independent Counsel] investigation" (as in §

594 (j) (2) (B) and (3) relating to certain post-service dis-
qualifications),

- of "any person involved," NOT just of a person who

was " s a Independent Counsel] investigation"
(as Aan § 594 () (2) (A)) nd
- 1in that person’s involvement in "any in-

vestigation or prosecution-under this chapter," NOT just "an
[Independent Counsel] investigation— conducted by that
independent counsel" (as in § 594(j) (2) (34))

Thus distinctions effecting less extensive dis-
qualifications are made elsewhere in the section, but not in
this provision.

The House and Senate materials offer little direct
help on this point. The House Bill prohibited only any rep-
resentation of "any person in any matter involving any in-
vestigation or prosecution under this chapter," H.R. 2939,
§594 (1) (1) (A), thus tracking the post-service disqualifica-
tion of the Independent Counsel’s firm in the present
statute.l4 The Senate version used the phrasing "in any mat-
ter any person involved in any investigation," but unlike
the House bill did not refer to the Independent Counsel’s
firm. The Senate phrasing was adopted in the final text, but
along with the House’s coverage of the Independent Counsel’s
firm. Nothing in the legislative history indicates that the
change from the House language was intended to accomplish
any specific result. Indeed, the Senate Report uses only the
general phrase: "a prohibition against simultaneously
representing another person subject to proceedings under
this Act . . ." S. Rep. 100-123 (1987) at p. 27.

Notwithstanding a textual argument for interpreting
the statute to forbid a serving Independent Counsel’s firm
from representing, in wholly unrelated matters, a subject or
an involved person (cells 6 and 8), I think the balance of

14. See the House Judiciary Committee report, supra note 13.



reason supports the conclusion that it is not the intention
of the statute to reach those extreme results. The pos-
sibility of any conflict of interest is, in the words of 18
U.S.C. § 208(b) (2), "remote or too inconsequential." (See
note 19, below.)

My conclusion is based principally on the consideration
that such an extreme interpretation would, as a practical
matter, make it impossible for a member of a national firm
to serve as an Independent Counsel without resigning from
the firm. Yet it is a premise of the legislation that such
disassociation will not be necessary. That Congress did not
intend to put such obstacles in the way of recruiting Inde-
pendent Counsels and their staff from the most distinguished
ranks of the bar is confirmed by the Congressional reaction,
referred to above, when the Department of Justice instituted
a post-service disqualification that provoked several abrupt
departures from Independent Counsel staffs. And, so far as
is publicly known, all but one Independent Counsel serving
under the strictures of the statute have remained as part-
ners of their law firms, and two (James McKay and Arlen
Adams) continued (and Judge Adams continues now) as partners
of large law firms with varied national practices and
clientele. James McKay stated to me that his firm did not
disqualify itself from representations in unrelated matters.
Joseph DiGenova has given a similar indication in conversa-
tion with you. Judge Adams indicated to me that, in respect
to other Independent Counsel’s investigations, his firm
would disqualify itself from representations in matters
relating to that other Independent Counsel’s investigation,
but had no policy beyond that. (cells 5 and 7)

The policy gain in extending the disqualification to
representations in unrelated matters is exceedingly remote
and speculative. When the firm’s representation of a subject
of, or the "person involved" in, another Independent
Counsel’s investigation is limited to matters unrelated to
the statute, there is no occasion for the firm to take legal
positions that conflict with those that its Independent
Counsel partner might want to take in his own investigation.
Nor is it realistic to fear that the other Independent
counsel may deal more gently with the subject or involved
person out of deference to the fact that this person is a
client, in an unrelated matter, of a fellow Independent
counsel’s law firm partners.

Finally and particularly importantly, the practical
difficulties set out below in putting such a drastic dis-
qualification policy into effect are so great that large na-
tional firms such as yours would find it virtually im-
possible to comply and so would be moved to require a part-

10



ner named as an Independent Counsel to resign. But this
would have the same effect in deterring distinguished mem-
bers of the bar from accepting appointment as the Department
of Justice’s 1987 policy change, which led in part to the
enactment of § 594(j) and other 1987 amendments. These prac-
tical difficulties are far less in the other categories, and
this corresponds to the greatly more attenuated policy
grounds for these extreme disqualifications in respect to
unrelated representations before another Independent
Counsel.

First, the Act specifically contemplates that fairness
and the public interest may require that an investigation
remain undisclosed, and there have been several such un-
disclosed investigations.l® Thus a structural feature of the
statute itself points away from the most extreme interpreta-
tion of § 594(3j) (1) (A) (cells 6 and 8), since in the case of
such undisclosed investigations a law firm would have no way
of complying unless its client, who is the subject of such
an investigation, has first himself been informed that he is
a subject and then goes on to inform the firm. And even if
the client had any incentive to take this initiative to
destroy his existing or contemplated relation to the firm,
the client may have little reason to be aware of the exis-
tence of such a disqualification rule or of its application
to his law firm in an unrelated matter.?t

Second, these difficulties are compounded in respect
to a person who is only "involved in" the other investiga-
tion —- even assuming the investigation has been made public
under § 593 (b) (4). The term "person involved" is undefined
and vague. The only help in interpreting it comes from the
Senate Report to the 1987 Act, at pp. 16-17, which discusses
a different provision, § 591(e), regarding the Attorney Gen-
eral’s recusal from the preliminary investigation leading to
a request of the Special Division to appoint an Independent
counsel. The Report explains that the statutory term "in-

15. Section 593(b)(4) provides that:

An independent counsel's identity and prosecutorial jurisdiction (including any expansion under subsection
(c)) may not be made public except upon the request of the Attorney General or upon a determination of the
division of the court that disclosure of the identity and prosecutorial jurisdiction of such independent counsel
would be in the best interests of justice. . .

16. To see how far fetched such a scheme might become, consider the destructive effect on a firm’s practice of arule
requiring it to warn all existing and prospective clients that they must inform the firm if they become the subjects of, or
are involved in, an Independent Counsel investigation, so that the firm could terminate the representation in an unrelated

matter.

11



volving" the Attorney General or other high Justice depart-
ment official, means that:

that official has in some respect participated
in the underlying events which gave rise to the case.
Examples include cases where the official has performed
a material role in the conduct being questioned, has
participated in the decisionmaking process to approve
or plan such conduct, has provided legal advice on such
conduct, or is otherwise a material witness in the
case. . . .

If this discussion may properly be brought forward to
give meaning to the similar term, "any person involved in
any investigation" in § 594(j), it would help narrow it
somewhat, but still leave a great degree of indefiniteness.
Moreover, it is virtually impossible to overcome this vague-
ness in respect to another Independent Counsel’s investiga-
tion, without asking that other Independent Counsel to make
that judgment. But that other Independent Counsel may be un-
willing or unready to make such a judgment.

These structural reasons for not interpreting the
statute to cover the Independent Counsel’s firm’s represen-
tation in unrelated matters of subjects and others involved
in another Independent Counsel’s investigation are confirmed
by the fact that such structural difficulties do not obtain
in the other cases that have been discussed. The Independent
counsel himself will know who are the subjects of, and who
is involved in his own investigation, and so he can both
disqualify himself from representing any such persons in un-
related matters and assist his firm in doing so as well.
(cells 1-4) And as to representing either subjects or in-
volved persons in respect to the other Independent Counsel’s
investigation itself, of course the firm will know that it
is being asked to undertake such a representation and can
decline to do so. So it becomes practicable to comply
scrupulously with the statute if it is interpreted as I
propose, while the more extreme interpretation leads to
problems of administration so intractable that no large firm
could allow an Independent Counsel to remain as a partner.
And that is a result that contradicts the purpose of the
statute, as revealed both in its legislative history and in

17. This is not to say that there are not serious issues about implementing a proper disqualification policy even about
the Independent Counsel’s own investigation. Only a person who is both a member of the Independent Counsel's firm
and of his staff (including the Independent Counsel himself, of course) is in a position to receive and check client lists,
which are privilged to the firm, against the investigative records, which must be confidential to the Investigation.

12



its text, which addresses, and so assumes the existence of,
such a continuing relationship.

This conclusion requires interpreting the words
"represent in any matter" in light of their context, and the
structure, policy and history of the statute. In recommend-
ing this conclusion to you, I note that your own research
has discovered no provision for civil or criminal penalties
for violations of § 594(j) by the Independent Counsel or his
firm. I would add to your conclusion in this regard indica-
tions that Congress intended that certain specific criminal
penalties applg to the office and functions of the Indepen-
dent Counsel,l but these are -- with modifications and ex-
ceptions_appropriate to his status as a special government
employee —-- the familiar penalties for "bribery, graft and
conflict of interest" which are defined in Chapter 11 of 18
U.S.c. and do not include the restrictions of §594(j). The
1987 House Conference Report (100-452) states that "an inde-
pendent counsel’s failure to abide by the standards of con-
duct set forth in Section 594 (j) could constitute good cause
for removal [by the Attorney General under § 596] of such
independent counsel." (p.35) That no civil or criminal
penalties were intended is further confirmed by the 1994
reenactment of the statute, which added a paragraph (5)

18. | recall hare that the most exhaustive and knowledgeable scholarly evaluation of these issues does not even mention
these two extreme cases. See Nolan, supra note 1.

19. Section 3 of Public Law 100-191 (the 1987 reauthorization of the Act) is a technical amendment of Chapter 11 of the
federal criminal code, 18 U.S.C. section 202 relating to *bribery, graft and corruption,” clarifying the status of the Inde-
pendent Counsel and his staff as special government employees under that chapter of the criminal code. The provisions
of chapter 11 that apply have to do with bribery (section 201), receipt of outside compensation for performance of officlal
duties and salary supplementation (section 203), inapporpriate prosecution of claims against the United States (section
205), participation in matters in which the employee had substantially participated in his official capacity (section 207),
and participation in a decision in which he has a financial interest (section 208), unless there has been a prior determina-
tion that the interest is “too remote or too inconsequential.*

| agree with your conclusion that section 594(j) cannot serve as a predicate for liability under 18 U.S.C. sec-
tions 371 (conspiracy to defraud the United States), 1341 (mail fraud), and 1343 (wire fraud). Even if | should be wrong
in my interpretation of section 594(j), the conduct of the firm in representing a target or an involved person in an unre-
lated matter lacks any element of seeking by fraud or concealment to obtain an advantage at the expense of the United
States or of any other person. This Is particularly so if the firm accepts my recommendation to lay before the Department
of Justice and the Office of Government Ethics a full account of how it intends to proceed in this regard. In any event, it
would be unconscionable for a prosecutor to seek to stretch these general provisions to cover section 594(j), when the
Act specifically provides what criminal penalties shall apply to which violations, without criminalizing section 584(j), and
specifically provides what the enforcement mechanism for section 594 j) shall be, and the firm has made a good faith

and open effort to comply with the Act.

20. See Nolan, supra note 1, at 32 - 33.
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(entitled "Ethics Enforcement" Pub. L. 103-270 § 3(d) (June
30, 1994)) to § 594(j):

(5) Enforcement -- The Attorney General and
the Director of the Office of Government Ethics have
authority to enforce compliance with this subsection.

The absence of penalties does not, of course, absolve
you from diligent compliance with the ethical requirements
of the statute. But the considerations I have set out argue
that it is reasonable to interpret the statute as not re-
quiring the disqualification of your firm from representing

persons who are the subjects of, or involved in, other Inde-
pendent Counsel’s investigations, when the subject matter of
the representation does not relate to that investigation. A

contrary interpretation undermines the purpose of the
statute to allow Independent Counsels to remain as members
of their law firms. Nevertheless, both prudence and a com-
mitment to compliance with the law and with the highest
standards of professional ethics require that, at such time
that there appears to be a material possibility that an is-
sue on these points may arise, you lodge with both the At-
torney General and Director of the Office of Government
Ethics (the designated enforcement officers) a statement
setting out the procedures you intend to follow in respect
to the statute, your interpretation of its provisions, and
the reasoning behind that interpretation.

baten i

Charles Fried
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WITHDRAWAL NOTICE

RG:60 -  General Records of the Department of Justice
FOIA Case Number: 49753
Box: 00002 Withhold Box: 0  Withhold Folder: 0 Document: 10

HMS REID: HS1-142574661  Entry: UD-13W-20
Series: Official Files of Principle Associate Deputy Attorney General Merrick

B. Garland, 1997-1997

Total Pages: 8
ACCESS RESTRICTED
The item identified below has been withdrawn from this file:

Folder Title: CRM/STARR INDEP COUNSEL
Document Date: 06-28-1995
Document Type: Letter

Special Media:
File Number:
From: Jo Ann Harris
To: Kenneth Starr
Subject: Letter in reply to Starr letter of June 23, 1995, with respect to jurisdiction

over an investigation of potential fraud

This document has been withdrawn for the following reason(s):
FOIA(b)(7) - (C)
FOIA(b)(6)

NND: 85007
Withdrawn: 05-11-2016 by:

RETRIEVAL #: 85007 00002 00 10
System DoclD: 32623580




WITHDRAWAL NOTICE

RG:60 -  General Records of the Department of Justice
FOIA Case Number: 49753
Box: 00002 Withhold Box: 0  Withhold Folder: 0 Document: 11

HMS REID: HS1-142574661  Entry: UD-13W-20
Series: Official Files of Principle Associate Deputy Attorney General Merrick

B. Garland, 1997-1997

Total Pages: 6
ACCESS RESTRICTED
The item identified below has been withdrawn from this file:

Folder Title: CRM/STARR INDEP COUNSEL
Document Date: 06-23-1995
Document Type: Letter

Special Media:
File Number:
From: Kenneth Starr
To: Janet Reno
Subject: Matter involving purchase of property

This document has been withdrawn for the following reason(s):
FOIA(b)(6)
FOIA(b)(7) - (C)

NND: 85007
Withdrawn: 05-11-2016 by:

RETRIEVAL #: 85007 00002 0 0 11
System DoclD: 32623581
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