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DOCKET ENTRY REFLECTEEAAT CASE WAS. CALLED FOR SOLE PURPOSE .OF
HEARING MOTION BY TIMES MIRROR CO, -PUBLISHER OF THE LOS ANGELES
TIMES FOR AN EXTENSION OF RETURN ﬁATE OF SUBPOENA. THE DOCKETK

ENTRY FOR DEC. 15, 1972 ALSO REFLECTS THAT A BENCH CONFERENCE .
ALSO WAS HELD IN. CONNECTION WITH ANOTHER ASPECT OF THE CASE WHICH
WAS ORD RED SEALED. The transcript of the proceedings of Dec. 154

1972, pages 1-10, were filed on Dec. 1§, 197Z. Howgver, docket does
not reflect that the sealed portions of what iscussed at the
bench on that date concerning another aspect of the case was filed
by the Court Report (Nicholas Sokal) subsequent to that date.
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. { UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

¥ f{" Buome
@
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.. L |
) . Criminal No, 1827-72 ..
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)

e

gggg“ﬁf_ji_fifgfk,gff FU e R Frlday, December 15, 1972

The above—entitled cause came on for hearing of
Motion by Times Mn.rror (Publlsher of Los Angeles Tlmes) for

Extension of Return Date of Subpoenas, at 2 00 ) clock p.,m.,~ ‘

before THE HONORABLE CHIEF JUDGE JOHN J SIRICA

APPEARANCES'- e
On Behalf of the Un:.ted States. N N
BT “f, . EARL SILBERT, Ass't. U.S. Atcorney :
" SEYMOUR GLANZER Ass t. U.S. Attorney
’ DONALD CAMPBELL Ass t:. U.S. Attorney
X " :;On Behalf of Defendant Howard Hunt°

WILLIAM 0. BI'I‘TMAN Esq. 5
AUSTIN S MITTLER Esqe )

-QyOn Behalf of Times error Ccmpany
' TIMOTHY B DYK Esq. N
¥ The f‘}:Also Present"' - ‘f“ ) 'j M %, vf‘. T

2 J. ROGER WOLLENBERG, Esq.
_HERBERT J, MILLER, Esq.
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THE COURT" Good afternoon.»_}ffjﬁjttfi7;§rdi?”ﬁ

MR BITTMAN Good afternoon, Your Honor..

Your Honor before we begin the proceedings this

"j}.rafternoon could Mr. Silbert and I briefly approach the bench7§ff

».,,: i

THE COURT° Surely.

_(At-the-Bench proceedings ordered sealed by ’
N the Court ) e P e
. : . L .

viFeig

OPEN COURT

THE COURT" Who represents the moving party7 Mr.ffr

-Dyk is it?

MR DYK May it please the Court- my name 1is LT

‘_ft.'Timothy Dyk and I represent the Times Mirror Company. ;a” o

Lwe are entirely happy to be here. Mr. Herbert Miller, who

w ¢__ .

'he would like to addross a few words to the Court when I have

= ;to the Times Mirrow Company we believe raises 4 question Of

Lol

"Fhlflandmark importance. In our view enforcement of this subpoena

~r—-/~

fu'fwould be a bodyablow to a free press but we -are” not here todayf'

~

é7ito argue the merits of the subpoena. The reason we are here 18

:,that we believe that a, brief additional amount of trme is requi

for the briefing and argument of the motion to quash the subpoe1

Now that we. are a party to the case I can t say that 1

The subpoena which ‘was._ issued by this Court yesterdayﬁ~

L'represents Mr. Ostrow and Mr. Nelson, is here also and I believe .

red

Liiltl-i “Page 4 '



'fto quash the subpoenas be filed next Wednesday, December 20th

'9’the Court hear oral argument .on. December 22nd which would enab

“‘_;fthe Court to render its decisxon before Christmas.; jif‘*"

'\”}frequest for tﬁme to what we regard to be an" absolute minﬁmun

| "ttf?we believe to be the central and serious First Amendment questﬁ
. ';'f here.. S Ve k 2s,

iiﬁéfﬁ}*s' In our view under the Branzburg decisions it is';i

':;situations of grand jury subpoenas 1ssued by the prosecution.

',Athat if the primary purpose of the 1ssuance of the subpoena is

¥ 7067 Docld:591

&~

.r‘-.'

' ff~; We note in this connection that we have held this i;“

‘»f}and we would call the Court s attention to the fact that at 1tsb

ftfijDecember 4th hearing it granted Mr. Bittman, counsel for defendant

?-ivery narrowly lﬁnited in that what it dealt with were obviously‘

‘And this is not a.. case like that. In this case is a subpoena

requested by defense counsel for purposes of ﬁnpeachment.‘

If one examines Mr..Justice Powell s concurring ---_;

,.J<, e ..I'.

THE COURT"f--Just a moment. Do you take the positlm

-Afwhich we plan to file._ As reflected in the motion for extension f

ithat oppositions be filed the following day,‘ December let and'?

)3,3iHunt .a week to file memorandum on- this subject.‘, We note tha::“i

53104, Page 5

which we f11ed today and wh1ch has been hand-served on all ofw e

T
-

e

s.the parties we suggest that the appropriate course for the Court;:p
to follow is at this tﬁne to extend the return date of the sub-‘ﬁf‘

fpoena until further order of the Court to require that any'motions_

that memorandum argued very superficial does not address whatATA

pn§



EEE

;to gain access or the opportunity to view or. to examine certain ?
‘documents, papers or articles for the purpose of ﬁmpeachment where‘

"D‘

. . : jthe source of the information is known we don t have a case
:here where somebody is trying to, find out who told the paper
’1certain things, that has been disclosed Do you say it 1s the

"law that a Court cannot order a newspaper or their reporters to

el
<4

;produce that evidence if it 1s sought for the purpose, primary

PR

by ipurpose of ascertaining whether or not there are any statenents |
-in. there which mightbe inconsistent with the published story or| .
i;statement of Mr. Baldwin7’ Is that your contention? ff' o
MR DYK That is our- ccntention, Your Honor.:ﬁgﬁh,;
| . THE COURT I Just wanted to hear what your contention_b
s A11 right. ' e R
L MR DYK As we point out Your Honor,;“this.is a |
'::developing area of the law, there have been very few decisions. '
:T~5There is the Branzburg case which 1 mentioned involved grand jury
.subpoenas and there have been a couple of cases following Branall
“:burg which involved that. ;:A RS | | o
‘ As I was going to suggest Mr.;Justice Powell 8 concun+~
’ring opinion which was necessary to the majority in the Branzburgi{v
't{}lcase s 5 to 4. deci81on' he indicated even in the grand Jury areavi'
]‘l! ‘:f}‘ ;5'iLiwould be instances in which the ﬁnportant First Amendment issues{

1iinterest at stake would outweigh those of the grand jury disclosure'

h ) and he suggested even in that grand jury area the cases would

W 7067 Docm;591ﬁ%21m ‘Page 6. .. L o
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'bf,,year and the other very recent case we attached to our motion,

oLoPE

':i;;have to be decided on. a case-by-case basis. d

‘..',

Recently there have been two decisions which we found

. /n.::.

so far --we haven t completed our research-- two decisions of

'},'United States Courts of Appeals which have held that the Branzbt

R\-’.'.'

'y{Cervantes Vs Tﬁne, Inc., 464 F. 2d 989 decided July 20th of thb

[

' ”ﬁfl the Baker case in the Second Circu:i.tw~ And the Baker case says

DocId:59]

‘.Z"E.Specifically, and I quote from page 846

"The federal law does not require disclosure of o
.{ confidential sources in each and every case, both civil
and crﬁninal in which issue is raised ".yw‘:_i'-‘_ |
THE COURT" They are: not asking for‘confidential sour

“: MR DYK Yes, Your Honor, but we believe that what

'rthey are seeking here is nonetheless confidential information
‘”-whose disclosure would be very 1njurious to the news gathering

'u';function.A

When,Mr. Ostrow and Mr. Nelson obtained the Opportuni

'expressly pramised they would hold confidential --expressly

'idid not wish disclosed

THE COURT Let .8 assume for the purpose of argument

.~.,:

'and this is not to be discused at 1ength today because your )

6-. 3 oo
EERE TP

promised to hold confidential any information which Mr. Baldwin"

ulg ‘

“”ffdecision goes no further than that.f One is the deCiSion in the -

ty-

”vto interview Mr..Baldw1n they were only able to do that when thLyvy

52104 " Page 7.



;y-motion is for continuance but you are fully aware of the p°intsﬁff

'“’ &

'f.&: p]ﬂ : ;} of law that w111 be d iscuased you sat here recently duringﬂth<
‘!i}gixgi_t l’first pretrial conference and you heard this matter discussed
= ‘Jaj 5_a:Pr° and con by the attorneys .80 that this isn t any surprise
'giiﬁff'°1“ff1i_to you or your client.- | | ‘ 1
| | MR DYK Well the request for the subpoena 1s not-af“
iéf};"{surprise, the precise question of the grounds that the defense
. :f;“was asserting wasn t apparent to us till they filed their memo:'
é .::randum this last Monday and I must say 1t wasn' t.at. all clear to.;'
us: Your Honor was g01ng to grant that request because in view |
‘ fof tte long delay after October 25 we thought maybe the partiesi,~
. L 'thought better of it and when you requested memoranda at your

| ’December 4th hearing we were not at all clear there was going
to. be a subpoena.:,'x't i A) _ ' | -.7 ’ »

' A THE COURT'“.I am not going to decide the issue now,
.'x:».sﬁnply discuss the maﬂnr so you will be prepared _ You are f"
'familiar with the most recent case that is, - the Branzburg case}x

| MR DYK Yes° /As Your‘Honorwsuggests weaaren ti‘ip
-!’here to'argue the merits today, what we are saying is that under
. "{f the Bowman Dairy and Carter cases it is apparent that the purpose

‘of defense counsel to use the subpoena for discovery purposes

'1is not a permissible purpose under the federal rules.-f

THE COURT That isn t what I heard them say., l‘heard'

o ,r;~' | them say in effect or substance, the principal reason he wants'

SRR &;_
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‘;this material or access to it is to ascertain whether or not

~"'tlvinconsistent with what this witness will probably testify to

Ef conceivable 1egitimate purpose °f the subpoena and we suggest

H that purpose to the extent that it is legitﬁnate can be fully

,.‘the subpoena had been issued at this time is to enable this

L under the circumstances because there is the necesity of gatheri

o

there are any statenents in there, comments which cou1d be

ijon the stand That 1s your position, isn t it Mr. Bitnnan7 ?'T

“w

the recent memorandum that was filed
THE COURT I think it is’ only necessary to address
'ourselves to that point. ; ‘ .

MR DYK As I was about to say, that is the only

'r?i,served by requiring return date of . the subpoena no earlier than .

_the tnne which Mr. Baldwin testifies. That would be the normal

'course contemplated by Rule 17

o Court to hear arguments on our motion to quash in advance of thdsi

fﬁitrial and reach its decision before that time., And we understand

but we are only asking for I believe it is three or four addi— .

HW 7067 DocId:591

| MR BITTMAN That is exactly our position Your Honor"v~

The only reason ‘as I understand from papers filed that"

interpreted by a jury -amay not have mentioned a jury-- be be - :?ﬁ

R

Il 1t was articulated in oral argument on’two occasions and also v T

'".-that desire of the Court and we are happy to meet that schedule,":

thional working days --three days, to prepare our arguments, and ,wwj

hg
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f_affidavits from different parts of the country, we believe that -

‘ is a very modest and very reasonable request and hope Your Honor\.“

. T will grant it. Fi s i

"-‘»-;;.
By

THE' coun'r Mr. Miller, O

MR MILLER LIf- the Court please my ;name, is Herbert
S ..J. Miller, Jr.::, I have just a short t1}ne ago entered my appearance _'

~'on behalf of Ronald Ostrow and Jack Nelson. g

e e 8 .
¥l

I rise in support of the motion if the Court please.

.r

,: % 4 The additional time really is necessary.‘ The complexities of

i‘the issues, at 1east to me a newcomer into this case, are some:
: _‘ ':thing that I would like to have an Opportunity to study. To me
| . o i»lt 1s again the Court will be called upon to weigh the problens
‘ under the First Amendment Wlth the problems of one charged with
the crime, and I believe that by the time we have had an oppor:
’ :ftunity to review this that there will be a way to satisfy the &
- requirements of both the First Amendment and the right to a fair 8
‘f. '-trial which of course the defendant has. : ‘ ' i
7 I as I say I am new in this case,) I have not really
‘hadsan opportunity to examine the facts and it may very well be .
' B, that depending on; what position is taken by the neWSpaper in thﬂs
- '. ) . matter I am- not sure my interests or interests of my clients |
. .~ will coincide with that Jof the newspaper, so I respectfully

‘request that -we. be granted the additional time if the Court please,-

’ and no . further adjournments will be requested by me and it will

"'-.L,.’

]
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"°5}c should be handled expeditiously as poss1ble. 7u;’alﬁ .

& .
. Vo,
% -
(o] .
1< . v w0 A w R ¢ . = ) B ° g elb, ¥ .
By 2 : . g " A s Tad 5 .Y

- give me an opportunity to adequately present the case and hope—_“’

'.ffgéff}l t MR BITTMAN Your Honor, certainly with respect

T that you would approve the issuance of that subpoena for the .

A Times indicated that it intended to appeal this through a11 the

. there should be a continuance I would respectfully ask that thel )

i far away, namely, January 8th and that the Court believes that'

DocId:ﬁBi

fully reduce the tbme it takes Your Honor to make a decision.

THE counro Fa1L right. ?f[*i’

Tt

to their request for tﬁne is discretionary with Your Honor.a"The*.'

N

Los Angeles Tﬁnes has been ‘on notice at 1east since October 25
1972 with respect to the issuance of this subpoena.;;‘

Your Honor indicated from the bench on October ZSth

i .
W,

E

reasons stated by me at that tﬁne. Ahnost sﬁnultaneously with

. : my'motion and Your Honor s statement from the bench the Los Angeles

courts.' That has been their stated position, and I might add is ,
still their stated position that they intend to litigate this to
the Supreme Court if necessary, 1f their attorneys were correctly .

quoted in this morning 8 paper. Therefore, l think this matter':

The one" conflict I do have, Your Honor and that is :

I will be out of town on December 22nd so if Your Honor feels i

e

hearing on this matter and oral argument take place December 218t

as. opposed to December 22nd

THE COURT In view of the fact the trial date is not .'

>

% LT e ": -4
. . "
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"Athe parties in this case —-you Mr. Bittman, and counsel for the,'-

‘fto beccme acquainted W1th the 1ega1 issues, I see no reason why"'

this motion should be granted

"fnfj'b<':'ii-: ,3.f§,. l*'fﬁt_ e Off1c1a1 Reporter
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paper, and also Mr. Miller 8 clients---have had an opportunity

The motion will be denied

; z»:--,__;',;.;j(z_ :j’z'o:p--.m_,.z:p_ =

CERTIFICATE

It is- certified the foregoing g the official ;;.f

transcript of proceedings indicated “6/702 _Z‘ :i'..

G 0w - NfCHOLAS SORAL.
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