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ol UNITED STATES OF AMERICA,
S v.

' GHORGE GORDON LIDDY, ET AL.,

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLITMEIA

)
)
) Criminal No. 1827-72
)
)
)
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Jamary 5, 1973,
Washington, D. C.
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before THE HONORABLE CHIEF JUDCGE SIRICA, United States
District Judge, coumencing at 10:00 a.m,
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CHARLES MORGAN, JR., ESQ.

For the Government.

EARL SILBERT, ESQ,
SEYMOUR GILANZER, ESQ.
. DONALD CAMPBELL, ESQ.
Assistant y. 8. Attorneys
For the Defendant Liddy;
PETER L.'MAROULIS, E3Q.

For the Defendant Hunt:

WILLIAM O, BITTMAN, ESQ.
AUSTIN S. MITTLER, ESQ.
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GERALD ALCH, ESQ.
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PRCCEEDINGS
THE DEPUTY CLERK: W1ll counsel please identify
“jfﬁ\ themselves,
MR. MORGAN: Charles Morgan, Jr., attorney for

movante.

-

MR. SILBERT: Earl J. Sllbert, together with
Seymour Glanzer, 1n behalf of the United Stetes, Your Honor.

MR. BITTMAN: William Bittman and Austin Mittler
in behalf of defendant Howard Hunt. |

I am also here, Your Honor, Mr. Rothbl&tt cannot
be here because of the shortness of the notice and he has asked
me to represent him in connection with this motion.

3£{j> MR. MAROULIS: Peter L. Maroulis, in behalf of
B Defendant Liady. |

MR. ALCH: G@erald aAlch, in behalf of defendant
MecCord. |

THE COURT: Are all defendants reﬁresented? I bake.
1t they are. |

MR, BITTMAN:  ¥€$, Your:Honpr.

THE COURT: All right, Mr, Moréano

MR, MORGAN. May 1t please the Court, we yeaterday

filed a motion far a protective order with regspect to thig

hearing. We have as yet received no ruling on that motion with

respect to the diseclosure of contents herein or the disclosure

of contents in brief or oral argument.
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THE COURT: Iet me interrupt you a mimite, please.
As you know, under the rules of our court -- and

I take.it & copy of your motion was just served on Government

counsel yésterday; correct?
i MR, MORGAN: Night before last.

THE COURT: They have five days, if they wish to
exercise that privilege.

Do you waive your right, Mr. Silbert, to have the
five days that is usually granted to reply to these type of
motiona?

MR. SILBERT: Yes, we do, Your Honor.

THE COURT: You are ready to go ahead and make

your reply. All right,

MR, SILEERT: Yes, Your Honor. |

MR. MORGAN: Under Your Honor's order of Qctober
hth and your order Of Qctober 6th with respect to the press
and the witness conversations before trial, in the 0 'Brien
case, parallel civil case that is being conducted here; the
depositions were sealed and the proceediﬂgs were stayed until
such time as this trial was concluded in thia éase,

The Government pﬁlicy’in the Alderman case:and

_Muh&mmsd‘&li wiretap case, in which I was 1nvolved, and others,
fﬁ::} always involves an atteﬁpt, at least, to disclose 1in camera

Canersatibns, if at all, and.cantenta.

In this case, though, the Government takes the
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position that the hearing should be open for some reason, that.

this hearing should be.

THRE COURT: I think the hearing should be in open

court,

MR. MORGAN: All right, sir.

I want o point cut to the Court that the protec-
tlion of the contents of the conversation under the First and
Fourth Amendments are the reasons we are here.

We are the only aggrieved persons to any conversa-
tions. We are the only people hurt in the entire prosecution,
other than the United States and its COnatitution 1f the
allegations prove valid.

The folks that I represent happened to be the

People who talked on the telephone and whose telephone 1t was.
THE COURT: Let me aag you a éuestion0 How do
you know the Gevernmeht is going to lntroduce evidence regarding
the alleged.conversabioné?
MR. MORGAN: Thel(\}overnmnt nas told me.
THE COtIRT: -They, are goi-ng to? |
MR. MORGAN: " Yes, they are gomg to attempt to;
_ Now? it is-for.that reason with respéct €o this.
| hearing snd any other didclosure of éontehts ~;_
éi:>? | | TBE COURT:_ ;gt me upderatand yéu correctly. Thé

Governmgnt,lacco?ding to-ygu, i1s going to introduce evidence as

to the contents of the conﬁersabibn, or the fact that they
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talked over the tTelephone?
MR. MORGAN: No, to the contents.

Of course, the statutory definition 1s broad.

The-identification of parties to conversations,.purport, intent,
511 of that goes into contents under the statutory definition.

The Government intends to go broadly into contents
in this conversation -- contents of the conversation in this
case,

Now, we have an informer in the cese named
Baldwin. Mr. Baldwin has given newspaper interviews, he has
given Lelevision interviews, as I understand it, and talked
wlth reporters. He has, additionally, talked with the Federal

Buresu of Investigation. He has talked with Mr. Silbert and

he has made disclosure.

| Now, the disclosure of contents of any or all of
these converaationa, even 1f the conversations said no more
than, Look, Mom, I have no cavities, is forbidden by statute,
as well as by the Constitution.

It.is interesting to me, and T think we'ought to
lock at 1t thig way, there are eight counts in this indictment,
seven defendanta. Of the eight counts in the indictment, the
last seven counts. have no charge with respect o use or

?(;)f disclosure or any d;her matter other than possession, breaking
' and entering, or whatever. Count number one of the indictment

charges 1nterception and use. No ccunt in the indietment

HwW 7067 Docld:59162105 Page 7



Tﬁii}

charges dlsclosure. o _ o

Now, prior -to 1968 the 1aﬁ‘requ1red;_for a wire-
tapping prosecution, the Commmunications Act, in Section 605,
required both interception and divulgence. The Congress in
1968 4id away with divulgence as an element of the offense of
interception.

Now, for some reason, the prosecutionfin this case
has no indlctments which relate to disclosure. The disclosure
of contents 1s not an issue in the trilal, e;ceﬁt insofar as
the rights of the aggrieved persons to protect the privacy of
their conversationa-ana the people about whom they talked ang
the people who-used-the telephone that they don't even know
and, hypothetically, the chairman of South Dakota to discuss
a political questlon relating to sbmabbdy 1 Indlana.

And if it 1s sald that in this court there will ke
no introduction of-évidence relating to that king of -contents
or only generally, whatever it is, tﬁen my response is: we .
have competent’defénseAccunaelvwho have'a right to cross-examine,

Secondly, the Goverﬂment has FRI statements under
Form 302 that must be. produced once they put Mr., Baldwin on the

witness sfand, -

Now, Mr. Baldwin 15 not Just & liateneru he 1s a

talker, And the things‘Mr. Baldwin talked about constitute

crimes, whether they are uttered here or anyplace else; and his

utterance of those things in- the future, just as his utterance
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of thoge things in the past, 1s a crime, as much a crime as
any act charged of the defendants in the indictment.

Now, I would like to glve Your Honor an example

O

.ef exactly what I am talking about. If this is going to beiin
open court, thEn I would like for everything to be, at ieaséﬁ
insofar as this argument.

In the clivil case the depositions were ordered
gealed. I have, of course, seen. the deposition of one of my
elients, Mr. Qliver. He'was interrogated by Mr. ﬁothblatt.

I have made some extracts Prom that ihterrogation, they are
under seal, and I have them under seal theze in my possession,
the extracts.

ijii>' | ‘I would like to demonstrate by some of Mr. Roth—
- blatt's questions the fact that not only the United States
knows of the conversations of my client and not only Mr.
Baldwin and everybody he tglked to, but I think the defense
does too, |

So 1n thia case, to me, at least, the only people
who are injured, the aggrieved people, the ones who did ﬁothing
more than pilck up their telephone and talk on it, ame now the
only ones that everybody around has the gossip over and every-

body knows what they have talked about, and, f@ankly, not even

they know, in-some instances,

- If I may go into the depositions, Your Honhor; I

would-like'tOVda 30 now,
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THE COURT: Is there objection by the defense?

MR, BITTMAN: Yes, I have objection to 1t, Your
Honor.

These depositions -- and I have not seen them,
I was not present in the course of Mr. Oliver's deposition --
fthey are under seal.basad upon an orxder by Judge Richy.

I would abject to it.

I am fearful that 1€ may generate some publicity

on the eve of trial; and if there 1s going to be any discussions

. into any of the substance of The sealed depositions that may

generate any pre judicial publicity as to my client, I would
objeet Yo it and ask that the hearing be in camera.

THE COURT: I will hear you on the dbjection. o

MR, MORGAN: Yes, sir,

MR. BITTMAN: I might add that I do believe, Your
Honor, that at the #ery least, Judge'ﬁichey should be consulted
because of the fagt that he is the District Court Jﬁdge.thaf
issued the order sealing these depositions. |

THE COURT: I will hear you on 1t, Mr Mérgazi;

MR, -MORGAN I Would respond tha‘b Judge Riche‘y
issued bhe order in order to protect the trial in your case,
That 13 his stated rgaaon.for doing so, and that seems té me to
be a matter of your judgment rather than hia; |

The secend thing is that 1f it 1s an oben matter

and an open hearing and if folks are entitled to discuss things
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| 9
here --I was the one who moved to close this hearing-- then
I think what is sauce for the goose is sauce for the gander,
and'z_am the gander,

THE COURT: I am afraid the gander is going to
lose in this case. I wlll sustain the objection.
MR. MORGAN: May I submit to Your Honor under
geal what I am talking about?
THE CCURT: If you want fo come up to the bench
I will hear you.
(Bench conference tmnsc.ribed separately

and sealed by order of Judge Sirica.)
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(End of sealed bench conference.)
MR. MORGAN: Your Honor, as long as ~- I would

like for the other counsel to have the copies, but two of them

have returfed them to me. One of opposing counsel still has
& copys; which he might want to return or might want to keeb.
| It 1s perfectly all right with me elther wWay.

THE COURT: Very well,

MR. MORGAN: He chooses to keep 1t.

MR, MAROULIS: Your Honor, I would like the
record to reflect that cbunael for Mr, Liddy has returned the
papers that were tendered to him.

THE COURT: The record will show that,

MR, BITTMAN: As has the attorney for pMr. Hunt,
Your Honor.
THE COURT: As to all of these defendants, 41l
right, |
~ MR. MORGAN: No; 8ir, not as to all of the
defendants. Mru.Al¢h, I_underatand, 8till hag a copy; and I am
happy for him to have it, | |

THE COURT: Do you want to return yours, Mp, Alch,

or do you want to keep it%

MRa AILCH: th at this time, Your Honor, unless

there 1a s requeat made by either counsel or the bench,

I woulg

like to reserve my option until T see just how this hearing

develops.

HW 7067 Docld:59162105 Page 12
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THE COURT: Very well,

MR. MORGAN: I think that is fair, Your Honor.

Now, sir, as I understand the law under the Act,
the Omnibus Crime Control Act, every offense in the indictment
can be proved wlthout dlsclosure of contents.

THE COURT: You meintain it can be proved, that
every count can be Proved without dilsclosing any contents or
the-subst&nce-of anything that was =aid over the telephone?

MR. MORGAN: Ezxactly,

The cage would be ¢loser had disclosure been
charged. On a dlsclosure case, I suppose you would have to
indict, and then i1f the person you indicted would not tell you
to whom he disc1oaed,,you would then have to bring in the
witness, the person in that kind of a case to whom it was
disclosed.

THE COURPT: What wag the purpose of the Act? wil1
Jou tell me your conception of the Act,; your underatanding,
_interpretation of the Act?

MR, MORGAN: My conception of the act is. two-fold:

First, it was to enable the Government of the
Onlted Stabea te procure evidence with reapect to organized
erime and other, criminal activity in the United States and to
do it in a judicial mamner, to do it with Prior approval of
wiretapping through warrant Procedures and through Judicial

survelllance of the survelllance procedure,
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THE COURT: You don't have the Goverhment

" allegedly tapping telephones: you have someone else doing it.

MR. MORGAN: And that was the second purpese of
the Act. It was to assure the American people and everyone .,

as to the privacy of thelr wire and oral commmunications. It

-was to say to every American you have a right to talk on the

telephone and nobody -~ and the Aet is clear in 2515, it is
illegal, and in 2511 and -12, 1t is illegal for anybbdy, be
it government, private citizen, whoever it may be, to orally
intercept without the consent of a party to the converaation,
any conversation in the United States of America.

Of course, the right of privacy that is talked
about in the Senate commlittee report, it is spoken of in the
House, it 1s spoken of in the cases, that right is a right
guaranteed by the First ang Pourth Amendments qf-the Constitution.

in the very.fecent case of Unitedlstatés v. United
States District Court, Mr. Justice Powell talks about the wun.
easiness.of surveillance in a soclety, the ﬁneasiness that is
looked upon, the susploion that is looked upon; and in that
cage they said not even the President of the ynited States and
the Attorney General of the United Staﬁes.ean 80 beyord the
cogrts without getting a warrant first, to engage in survelllance
for domestic security, for nationa;.secﬁrity purposes;

| Now, in this instance the folks ﬁho ha§e a right

to a telephone, who are engaged in political and private speech

DocId:59162105 Page 14
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on that telephone -- and as we 84y in our memorandum, gosSsip
is the poetry of politics -- they have a right to talk on that
telephone and a right %o do sc as does every American, without
anybody .listening to them and intercepting, wlthout anybody
every disclosing anything if they do illegally listeéen, and
without anyboedy using 1t 1f_they ever gobt it.

Now, in this p&rticular instance these Americans
are covered by the Act itself and by 1ts stated purpose, one
of its two basic purposes, to protect the right of every
American to privacy.

HNow, the Associafion has 55 membeéer chailrmen and

55 membervice-chairmen., Five people are named in this case

as movants. They all, in our judgment, have standing because
they are the ones that the Act was designed to have standing
for. They have standing not only under the Supreme Court
declslions but under the clear statement of the Act.

They followed the .procedure they are supposed to
follow. .They come into this Court with their comstitutionsl

rights and.thair privacy and they are saying in this Court we

want your protection, we .were the ones hurt and injured by

whoaver it waa,.assumingJit happened,-eonaucting this wire-
tapping. We want.té be as falr as we .can to these criminal
defendants. We want justice dene, and.that is simple falrness.
We want to be as falr as we can to the prosecﬁtion and want to

ass8ist the prosecutlon in every way possible as to ferretting

‘H¥ 7067 DocId:59162105 Page 15
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out all of those 1lnvolved in this crime. -

But we don't want the prosecuﬁion and they 4o not
want the Federal Bureau of.Inveatigatian or the Department-of
Justice or anyone else to have any memorands of any conversation
that they conduected on that telephone, nc matter how innoccuous
it was.

Now, that information exists. It exists in FBI
statements; it exists in a Form 302 file form that iz going to
be produced by Mr. Baldwin; it exists, perhaps, in the Los
AngeléB.Timas tapes, to which I have not been privy. .

That information exists many. places aﬁd we want
it back and we want 1t destroyed, and we think we are entitled

to that remedy because that is the way we :rlght the wrong.

- And the remedy is provided under this act and in this proceeding.

Sure, we can sue for damages, and I place every-
body on notice that my client fully intends to go after
anybody, be he iawye15 law énrorcement man, anybody else, who
divulges or discloses any_matter on these conversations. Ang
there 1s a statutory Penalty for it and attorney's fees are
allowed, |

It 13 the clear pPolicy of the act --

THE COURT: fThat would make you happy, I think.

MR. MORGAN: That &ould:make meét of us happy,

Your Honor, who practice law.  And I know one other thing about

vt

i
-HW 7067 Docld:59162105 Page 16



19
1t: it would make the country happy because that is the
pollcy the Congress expressed and that is the reason they

| encouraged such law sults, to keep the privacy of conversations.

I would like to reserve some time, of course, to
respond to whatever is said.
THE COURT: I wlll hear from Government counsel.
MR, SILEEHT: May 1t please the Court; Egri
Silbert, appé&ring in behalf of the United States, together
with Seymour Glanzer and Donald Campbell. ’ |
Your Honor, the United States is here today with
respect to only certailn portions of the all-embracing virtually
open-ended motion that the movants have filed before Your Honor,
;{ii} I believe yesterday or the day before yesterday.
’* We are here with respect to that part that seeks
to quash the subpoenaes served on R, Spencer QOliver and Iﬁa
Wells or prohibit the dlaclosure of conlents of intercepted
telephons comminications. 'ﬂe are here with respect to that
part of the motion,

Also, 1f the Court please, it seeks to prohibit
our office, the FEI, Mr. Baldwin, from disclosing contents of
intercepted eommnications during the course of the trial which

_Eiij | Your Honor has scheduled for Monday, Jamary 8th, .

Now, it ias true that under the Federal COmmunications

Act, 47 United States Code, Section 605, that a violation, if

the Court Please, consisted of both Interception and disclosure
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or divulgence, that is, divujlgence was an c¢lement of the

offense.

But, 1f the Court please, though'disc;bSure is

- not or divulgence 1s not an element of the offense in this

case, it is the position of the United States that the evidence
we seek to imtroduce 1s material and relevant to the charges.

As Mr. Morgan indicated; in the firat count of the

. indictment, fhe consplracy count, defendants are charged, among

other thingas, with attempting to steal information from the
Democratic -- steal and use information from the Democratic
National Committeé Headquarters.

Obviously, 1f we can prove that that was done;
that information was stolen, iﬁformation was used for any
purpose, thatmwauld‘be”part of our proof toward the fact that
there was a consplracy. to effectuate that illegal purpose.

.Furthermore; with respect to the 8th count of
the indiectment, 1f the Court Please, it chargés that from on or
about Mey 25, 1972 and contiming up to on or about June 16,
1972, within the-nistrict of Columbla, the defendants Liady,
Hunt and ﬁCCOrd, wilfully, knowingly, unlawfully, dig intercept
endeavored to intercept and Procure and cause the 1nterception
of wire commnlecations received by and gent from telephones
locafed in the offices and hesdquarters of thé Democratic
National Commlittee and used Primarily during this Peried by
Robert Spencer Qliver and Taa M. Wells.
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Now, 1f the Court pleasé, with respect to that,

1t 1is true that the dlvulgence of the contents is not an

- element, but 1t is clearly relevant, in our view, to the proof

- that that crime was committed.

If I may glve--an example, We intend to put on a
witness duringjthe-course of the trial who will testify that
he 414 1ntercept’or—participﬁte~in the interception of the
commnication,- |

We have to prove that a certain telephone conver-

- 8atlon or that certaln telephone comminications were inter-

cepted. How are we golng to do this? - One of the ways we are
golng to do it is to hame-that:witnesshgehﬁoh the- stand and say,
I listened to g conversatiOn, thé person who c¢claimed to he
talking was a Mr. Oliver én& he-was-disQussing a sub ject
matter "X,

We then intend to follow that up by putting Mr.
Oliver on the stand and saying, Did you have occasion to use g

eertaln phone and have a certain commnication and d1d you

discuss subject X2

That 1g the way we intend to prove the faet that

the crime alleged in the 8th couny of" the- indictment was com-
mitted.

That is certainly one of the methods that we
Intend to use.__

_ Furthermora, if the Court please, Your Honor has
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inguired, as I indicated before, justifiably so, a3 to the .

motive for which this was done. In our view -- and our witness

- will testify as to what kinds of conversatlions the persons

with whom he was working were particularly interested -~ the
general characterization of those conversations is highly
relevant and should be brought before the jury so that they
may infer, 1f they choose to do 80, a8 to what was motivating
the defendants in this case.

So that, muber one, wilth respect to proof in
fact that the crime was committed and, secondly, with regard
to proof as to the motivation, what moved these people, we
think that the evidence 1s relevant amd material,

Now, first of all, let me assure the Court that as
far as the United States 1s concerned, and I havé mentioned
this, we have discussed thigs with-Mr. Morgan in our offlice and
I have had occasion to dlscuss this with Mr. Oliver, himself,
peraonally, at length, we do not intend to go into the
specific content, the apec;fic-details, on our direct examina-
tion, of any matter that could be considered'sensitiﬁe.

The mnst we will 4o as to any area 13 to agk the -

witnesas, for example,

e

CFOIA(RY {(3) -
Court Sealed

18 U3C 2510-2520, Title III Wire Tap
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We do not intend to ask him what the content of
any sensitive personal or highly personal conversation was.

Similarly with respect to anybody else that takes
the stand on this matter with respect to their personal,
‘business or professional life, we will ask for a general
characterization of the conversation, was it sensitive, and

anything that was sensitive we will not go into.

Now, we might ask as to content did,

Again fqr part of the proof, to show that the con-

versation was overheard,

Now, 1f the Court please, we have approached

defense counsel with respect to thls matter, to see if any agree-

went could be received aiong,this line, Naturally, they have

not agreed because they are not familiar, to my knowledge, st

least some of them claim not to be familiar with the contents

af the comminicatlions.

" But again we have representeqd to Mr. Morgan, and we
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ﬁill do 80, that if during the course of the tri&l.on cross;
examination there is any attempt to go into details of the
conversations, other than for legitimate cross-examination,
that is, neither to vex, harass or humiliate any of the
wltnesses that we call ~--and they sre our witnesses and we
want Lo protect them and we intend to protect them as begt we
can-- we mili be up before Your Honor stremiously objecting
to any line of cross-examination that goes beyond a legitimate
scope. - |

Now, if the Court please, if I may, turning to the
case law and authority, there has been a plethora of authority
cited before Your Honor in the memorandum submitted by the
movants. None of i1t, not one case has anything to do with the

kind of issue submitted to Your Honor here today except one

-case cited for a different proposiltion by the movants. That 1s

United States v.-Gris, 146 F. Supp. 293, Southern District of
New York, 1956, affirmed 247 ¥. 24 860, 1957;

'Basically,'all'the other cases cited by counsel
for the movants involve situationa where there was an attempt
to suppress conversations averheard, but everheard by the
Government and the Government was seeking to utilige conversg-
tions or illegal wiretapping or survelllance that it had

engaged in as part of a prosecution,

Now, 1f Tthe Court please, in United States Ve Gris,

.to which T referred & person in that case was charged with
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