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of nule 26 of Lhe ednral uulcs of Clvil P*oceaure, @na touchcs o..,r

Py

5 U.s C 55’ o11v 1n p\w“lﬁg.~ Scconﬂ, xnﬁn connentxnj 01 5 Ubu.c

552. tha Courn rcieaxs the lannuuge oz the Congreasional ehﬁuptlyu}

i a., “invogtigutory Eilé "rile& for law enforc mhnt gurpases

*c*”t Lo the etﬁcnt SVulldﬂlG bj lah Lo a paxty othﬂx Lhan the

agehéy."‘ Third, the Iollcw_ng t@llln” piraaraph 1n 'ha Couxt's

opinien was not GLOtLd: S L “-”“gh e
) ”“"As.backgxounﬁ for: the present motion,. the Court -
7,”ﬁbtes~that the Unilted states has previously made.
avallable o the plainkiff copies of all documents -
in the tuT files which contain informatien feom
. tho surveillance, °Thesd include: (1) all legs of
_the surva »illance, -which are the actual handwritten
-.notes ‘of the _ngents who monitored t%ﬁ buging
_ “devicer - (2) 21l sumary airtels prepared frem the.
A . logs, which ara tyx ”r“ti“ﬁ &mmaries of thz infor-
o “natfon"in the logs; (3) con of all portions of
repo*tu mhArn COHL&i“ znco:r“"‘o ohitaincd froa tha
surveiiT“' and {4) two wmemoranda from the

. " pirector’ of thﬂ ‘FAI to ths Attornsy General advising
- the latter of the zn;orﬂatloﬁ vl ¢h had hagn obtal

nad ) o
;

-from Lh\ urvcllluvc " . -
*1us, thnre is cvrualnly no s:nﬂtity envelonlng all FBI filea HER . )

implled by de;anﬁant{‘ In idct. ;o tne cynnnt that Blac\ is rcle—
- | vant to the Preaentﬁcase a“ ll, it w0d13 apoe@r to weiwn heavily i

s i

in favor .of bliintiff.~'tx L was bc*nj A;-‘ bac“ hy the COU“t in

, I Blhca were caertain addithudl traﬂ el ed cgnversationa-frcm an

. DocId:32312828 Page 10
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'case. . . :___h. -

'a si gla ona pa Jes unon tao qucstion of the uithholdlng of reca&

of the nature zought 1n this case.

T helieved that txcvcca 01 ing

seuurltg, pot thv

71967.

el

- T
. T P B

P

‘illcgal wiretan; ravnlation of thase coulq harm 1nno~cnt per901

i513117111:;[@ the identlay of infornants. uynone 1eads<in ozher criminu

. "‘

_Cau@u. embwrasf the FBI. etc.r nona of Lnnse harws could COmQ

tbrough n:hing availdble tha gectographlc aralyscs in Lhe ithMn;Z

In snmﬁary. none o£ Lhe casns citad by qefandant 15

directlj in poinp, 1nd to tac a}tant that any are relevan», not

in signing tha Frbeacm o£ Infoxmatzon nct (DL 89o4,7)

1nLo 1aw on Julg 4 1466, Prusiécnt Joﬁn&oﬂ B3 id: *I have als ays.

a".’:i'C..LUn is

sixe o£ puo1Ag?d%fi5i{is

shoula determiz '.en it 1ust ba rastricteo. {Tﬁeﬁﬁpesidential

ataucnant in. Loto is revrocucud as Exhibit I héreﬁo ]

In isurng Guiaaroe Nemcranaxﬂ on tne FOI Act 11 Juaa,

.ttornny Canaral clnrk stated:-‘ .
Whms law was initia*ca by Ccngrovf ‘and signed-
by the President with several key coneexns
- that digelosure be the’ osn al rule, naﬁ -
- the exncoptieny - .
‘= that all individuals bzve cauﬁl rights of
. 0cassgy | ':.
» - = that the burden be on tha Covernment o
- Justizy thew thholding ofza document,
.. not on ths psrson who requests ity
~ that individuals 1?;:095:13 denied access
_to dosuments have a right ©o seak ine
“junctive rulz £ in the courta;
« that there ba a change in Covcxz
o and at»xtuma.-

st palxcy

TR {AlT of toknn; C“n:ra] cl-' ocrord i°

rcpxoducnd as Lﬂﬂlﬁip I b

S 1
aroto.l
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R <::>‘ pxovocative Fote in the :rvéii>Law‘R¢viow (vol. 80,

1967. p., lf) suggnsts tha "it seams thaﬁ éuch invaétigatbry filea

e

. . "(“ &
.huS bccn coavl@tcd . DoLbly to whcro thvre is no "enforc;ment '

conla be madc aVailgble aiter ths enio:ccment actxvity in guaskioh

- oeml -

;.'i'f,l:\}'j...-;-" _ activxty"' bui:. only “fact fiuding. . : _..,'-'_-,..' i

In thﬁ COnﬂlusioq to its Mer@*andum of Pcints and Au hﬂ~

rxLies, deicnaant cays that “Conrrgss pﬁrticularly ﬂxaftrﬁ.into

S ’vthe-”ualic Iniorration Acw a prohlbitiun aealnst tha rsleaea to

- Lhe puLTic of tnn tjpa o£ hO’uﬂvnt plaintiff see cka in the instant

I action.. Yet, tn-ra is no pvoh;n1ttcn, asg cvidcn ed in the £0110u“ v

?ing quotatlon frOﬂ a 1egtOL o y 7. 19/0 to plaintif 'a attornn:'

Fra e T .

- - B 'uin re ect to uno*her'Frendon of Infoxmatjun suxt in thlﬂ Court

(71&70);

: '“ﬂ;ff'*- hnathe: or- noﬁ thn documfnub yoa vank are tech—’
: . -Unically exdmpt undex one o mors of the provisions T [T
L 0f 552(R}, I have ectormdned that you shall ba
e grantcd access to them.  The exe n»véwa ‘do-not .
reguire that records falling within them be with- . !
, - held; they nerely authorizo tna withholding oL : .
o Ny - ;.~8LCh'rCCO“dJ cby exeu 7L;ng thzm from the aAct _' "
- © . -otheruise applic Al“ comﬂul ory disclosure reguire-
R . . ment'*. _‘ - T ; IR .:‘_: .,-.

[Shf fall text o£ ﬁlté lcﬁter;ié printed 2o Exhibit -
S ’ III her Lo ] s ST

B rhﬂﬁ OWﬂ 100:1 ut t&a histo*y and opirit o£ U.5.C. 552-A'

Joﬁﬁ wonuers unzi ﬁ thﬁ rea1 Te for wm hholdlng in the infuaﬁt

vcasa. There ig no Gues tLOA of dlvulgAng tne iuen;lt 5 of infor-

. - POTTOp
JOCTR N

. B mants. ;here is nc qne txon cz divulazna secrct ancatigative

vprocesses; ’Th Socs is no quc‘tion oz enbaraesmcnt to pTqute pfr L3,

If the auectchaﬁnie ana lyses in” ct provc Qhat tha

gov&rnment w tnﬂ es b fore_the warreﬁ Con ion iﬂﬁly the ]ﬂo. o :
i.e., a “cconn souxce“ £or all Fallbta und hulle t fxugments, thatfe | o

would appear to he no va]ia rcagcn wh' tha governmént should withd

o

- . hold tham.... even az’ a mgttar oz policy."lf, on the other hand,

. v . tn ey do . not prove what tha witnesses irmply, there is an imporativd

-
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! A ' ’ ’ ! ) .
! reaso'l to wiah to vithhold th 'n, i e.. the who?e Harren Co w:.as‘ou .
epoxt and its conclu.zicna ccme turmalim' dc‘-«n. ) .
Plaint}ff c“oos nct ash, homvcr. that th 30 reccrd&s’*"be'
S made: ava J.J. ble’ to hia as a mutter of.‘ ychcj or. t'rac\.. . Xt irs ple [
tifs's co nt:c"x thu.t ho is en’u.tlc.a to accaas "o t}ue.n under
‘ ’ ' L ._. s B . N B “,’_“‘.-"’.' m-.' . o
o s u,»..c. .'S 2 as a’\ mtt o:. law.; , T e e
: f L *‘hexcfore, fhe CourL is agked to ovcr—-z:me de i:ri'an“s
_— g motionv to éiomisa and for rmnnmxy juc-gmant and to set the case )
) c}o’.m for ‘cm.al near Ln«ﬂ head of thu docket, as providﬂd in
...f}. 5 U S c. 5;~2 {“) (.’) 2 L »’ _ - ) ‘
_"' cepL 2s to causes the com:t considers of . S
' gruttﬁ 1nv\oz:tancx., provs edings before tho
? pistrict Court, as authorizesd hy this parac'vaph,
. taka preced _nc‘a on the docket over all .cther -
,‘causzs and £hall be assigned for hearing and tri’..l
P o ~ et the carlibs’t pra'vticu«%la da ‘e and mcpcda.ted in’
! . s . o evory way. : e IR T * :
‘ LT e Plainus.fi ronefz hn.s rec’ucuc 'Lh 2t the C:ou:ct enjoia the :
‘ ' . Gafends ‘t irc'n furthvr J.tnhol ilj 01 'Lha rccorda oxight; ‘
IR S »"“i-’f“Bmu‘ D FCRETEALS, i _ AP I
LTt 00T 927 15th 8., NWW. . : '
L, - " A Ai; - L ‘. WV Wa::hi!‘.g’toﬁ, D.C. ?0005 B
Tl e e e T T el 527-4580 0 0 ‘
- - L e Z\ttcrnsy .{o: Pla.m ifi
) ) CERTITICATE OF Sinviem ¢ - -
1 l'-arcb_{ c«':r‘.1 zy tl L vi co cf“’c,hishﬁswar has been
iwada Lcou tc“a.o:::}s A. ‘?11nnezy, Joutrﬁl M. Ianno‘u', and 2oboy t.‘ 1«’;.' ;
- =
_\.erdiu_,. JM, U.S. Couri.ho 1...e, ha:;hmri_on, D C.. on Lnif‘ -
day of October, 1870, . T o . §
, . P R Lo Lu.w“\.\a *'“‘«*1*4.‘;«;?2.1;1:, SR, -
v ) ' e 0T page 11
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. FOREWORD . IR
1f government is to be truly of, by, and for the people, the i)eople
must know in detail the activities of government, Nothing so dimin-

ishes democracy as secrecy. Sclf-government, the maximum participa-
. p - S e N e

tion of the citizenry in aflairs of state, is meaningful 'only with an in-
formed public, How can we govern ourselves if we know not how we
govern? Never was it more important than in our times of mass
society, when government aflécts each individual in so many ways,
that the right of the people to know the actions of their government
be sccure. o

Beginning July 4, a most appropriate.day; every. executive agency,-
by dirvection of the Congress, shall meet in spirit as well as practice
the obligations of the Public Information Act of 1966. President John-

~ son has instructed cvery official of the executive branch to cooperate
" fully in achieving the public’s right to know. o

Public Law 89187 is thie product of prolonged deliberation. It re- -
flects the balancing of competing. principles within our democratic
order. It is not a mere recodification of existing practices in records .
management and in providing individual access to Government doct-
ments. Nor is it a mere statement of objectives or an expression of
“intent. : : i e

Rather this statute imposes on the executive branch an-aflirmative

_obligation to adopt new standards and practices for publication and
availability of information. Jt. Jeaves no doubt. that disclosure isa.

" “transcendent goal, yielding only to such compelling considerations as -
those provided for in the exemptions of theact. S

This memorandum is intended to’assist every agency to fulfill this
obligation, and to develop common and constructive methods of im-
plementation. - v o :

No review of an area as diverse and intricate as this one can ‘antiei-
pate all possible points of strain or difliculty. This is particularly true
when vital and deeply held commitments in our democratic system,
such as privacy and the right to know, inevitably impinge oie against
another. Law is not wholly self-explanatory or self-exccuting. Its
eficacy is heavily dependent on the sound judgment and faithful -
execution of -those who direct and administer’ our agencies of
Government. : - . 3

1t is 'the President’s conviction, shared by those who participated .

"in its formulation and passage, that this act is not an unreasonable
“encumbrance. If intelligent and “purposeful action is taken, it can
serve the highest ideals of a free society as well as the goals of a
well-udministered government. . :

This law was initiated by Congress and signed by the President with

- several key concerns: '

—that disclosure be the gcnéral rule, not the exception;

" DoelId: 32312828 Page
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" RS : : ARV . : fﬂ;. S ! i
5 P . e / . oo - R A T JREWORD . C
N o N g : ‘. : i

A A TR e <+ =thatall mdmd have equal rights of access;
' o s ’ —that the burden be on the Government to justify the w 11111\0](111]0
: T . of a document, not en the person who requests it; e
. © . ZAhat mdwxduals unpropcrly denied access to docunients ln\e n i
! . .4 right toscek i m]unﬂne ‘relief in the courts;” )
v ~w  —that there be a change in Government pohcy and amt:xde e
e

It is important therefore that each agency of Government use this
. o opportunity for critical seif-analy sis and close review. Indeed this law °
Yol . o : U ean have positive and beneficial influence on administration itsel f—in
) ! ‘better records management; in seeking the adoption of better methods
: of search, retrieval, and copying; and in making sure that documentary.

R : ‘classxﬁcatlon is not stretched beyond the lnmt.-, of demonstrable need. ,
i ) At the same time, this Jaw gives assurance to the individua! eitizen.- ™ T
that his private rights will not be violated. The'individual deals with ™
the Government in a numnber of protected relationships which could ~

~ be destroyed if the right to know were not modulated by principles of

confidentiality ‘and privacy. Such materials as tax reports, medical

- - and personnel flles, and tmde secrets must remain outsulc the zone of,, .
SETT accessibility. T
P This memorandum represeiits a conscientious effort to correlate the RE
5o text of the act:with its relevant legislative history. Some of the statu- "~ .
7 tory provisions allow room for more than one interpretation, and de-
4 . finitive answers may have to await court rulings. However, the
-+ . Department of Justicc believes this memorandum pI‘O\ldCa a sound
H T working basis for all agencies and is thoroughly consonant with the in-’
tent of Congress. Each agency, of course, must determine for itself the
applicability of the general principles expressed in this'memorandum.
tothe particular records inits custody. -

This law can demonstrate anew the ability of our bmnchea of Gov-
: o . ernment, working together, to vitalize the basic principles of our de- -
R e - .04 L. - moeracy. Itisa balanced approach to one of those principles. As the
o 5 C I -~ President stressed in signing the law;

“* -+ % g democracy works bcst when the people have all the
information that the security-of thé Nation permits. No one should
ba:able.topull curtains of secrecy around decisions which can be
rovealed without injury to the public interest * * *, T signed
. this measure with a deep sense of ride that the Umte States is
[P an open society in which the peop e's nght to an\ is cherished
i ind guarded.” . :

This memorandum is olrcred in thc hope that 1t “111 assist the agen- |
cies in dev: elopmfv a uniform and constructive implementation of Pubhc
Law: 8‘)~187 in line’ \\1th its spirit and purpose .md the President’s

: . instructions.
LT : Rassey Crark, .
" . ’ Attorncy General, :
) i - L : . June 1967.
i
' i
i
-
;
) |
. o
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o Deér Mf.AFensterwald:

y
i
|
I

-5 U.s.C. § 552, for access to official

P ) A Ty

.. 2o oV EXHIBI;I:'I'I.I.‘
- OFfice of the Attorn. § GFarral
' Hgslington, 1. U8

o« T A W Y

Mr. Bernard Fensterwald, Jr.. . _
Fensterwald, Bevan and Ohlhausen =~
Attorneys At Law S '
927 Fifteenth Street, N. W..’
Washington, D. C. 20005

”This‘is‘in fésponsé to your letter bf'February 2, 1970,

' requesting:my review of the.denial by the Deputy Attorney -

General of your request under the Freedom of Information Act,
‘records of the Depart-
ment .of Justice. Although you requested access to several ’
items which the“Deputy declined to make available, you have
appealed only his denial of the request for "[a]ll documents °
filed by the United States with the Court in England in June-
July, 1968, in the extradition proceeding by which James Earl

Ray, the convicted killer of Dr. Martin Luther King;”wagwre;~jw—fm~w~
" turned to this country.!" = . . A e . o

.

"Whether or not the_documénts you seek are technically

 dex¢mpt undey.one or. more of the provisions of § 552(b), 1

“have. deteznii

‘them' be"withheld; 1 ‘ ‘
~such records by exempting them from the Act's otherwise ap- /.

B U,

terminied that you shall be.granted.access to them,
The exemptions do not”require that records falling within’
they merely authorize the withholding of

;

plicable compulsory disclosure requirements,

- *Sincerely,

Attorney General

s

107 Holwe=

. -

—
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’ ) ' o - © ™ . STATEMENT BY PRESIDENT JOHNSON
e l : : - - . - UPON SIGNING PUBLIC LAW
o P : ) \ 89487 ON. JULY 4, 1966 P
: ] - ey
J The measure I sign today, S. 1160, revises soction 3 of the Admin-
| istrative Procedure Act to provide guidelines for the public- avail-
i i ) . ability-of the records of meuml departments and-agencies. o

.  This legislation spiings from ono of our most. essential principles:
L a democracy works best when the people-tiave all the information that
_the sccurity of the Natien permits. No one should be abl¢ to pull cur< =~ .
tains of secrecy around decisions which can be revealed without injury - . -
to the publiciinterest. - i : : S
: Lo ST E . : At the same time, the welfare of the Nation or the rights of indi-
Tt s sosemiantn nar B edida oo O  vidials may require that some documents:not be made available. As ..

: TR . - .long as threats to ‘peace exist, for example, there must be military

secrets, A citizen must-be able in confidence to compliin to his Govern-

- ment gnd to provide information, just-as he is—and should be—free -

to confide in the press without fear of reprisal or of being required to

reveal or discuss his soiurees. ) - ’ : . :
Fairness to individuals also requires that inforination accumulated -

in personnel-files be protected from disclosure. Officials within Govern-

ment must be able to communicate with one another fully and frankly

without publicity. They cannot. operate effectively if required to dis-

close information prematurely or ‘to make public investigative files”

and internal instructions that guide them in arriving at their decisions,

T know that the sponsers of this bill recognize these important in-

terests and intend to provide for both tho need of the publie for access
to information and the need of Goveinment to protect certain cate-
" ‘gories of information. Beth are vital to tha welfare of our people:
Moteover, this bill in no way impairs the President’s power under
. our Counstitution to provide for confidentiality when the national in-
_.terest so requires. There are some who have expressed concern that the
language ‘of this bill will bé construed in-such a way as to impair
=t Goveinment operations. I do not share this concern. :
R v - . ] I have alwaysbelieved-that, freedgm of inforiation is so vital that
T rr e o m T o only ‘the hational security, not the desire of public officials or private
. : . L - citizens, should determine when it must be restricted,
‘ C I am hopeful that the needs I have mentioned can be served By a .
[ . constructive approach to the wording and spirit und legislative history
. ' Lo AR of this measure. I am instructing every official in this administtation
—_— ’ oo i to cooperate to this end and to make information available’ to the ;
: - full extent. consistent with individual privacy and with.the national = =~
interest. R ) / _
© I signed this measure with a decp sense of pride that the United
States is an_open society in which the people’s right -to know. is
cherished and guarded. - ' .

B S

L

6. 34
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