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Office of the Independent Counsel

Two Financial Cenmre :
10825 Financial Centre Parkway, Suite 134
Litlle Rock, Arkansas 72211

(501) 221-8700 3

Fax (501) 221-8707

July .18, 1995

FOR IMMEDIATE RELEASE

The following statement was issued.by Independent Counsel Kenneth
MMMM&MM&,MQE;

The statemant of Mark D. Fabiani on behalf of the White
House is wrong. The Office of the Independent Counsel has not
and will not diisclose matters occurring before the grand jury to
anyone. In resgponse to a joint request made by counsel for both
the Chairman and Ranking Member of the Senate Banking Committee
well in advance of the hearing, the Office of the Independent
Counsel agreed ‘o provide Mr. Foster’s briefcase for inspection
and use in the course of the Committee’s investigation. The
briefcése was prrovided last night to a representative acting on
behalf of the entire Committee. The briefcase is neither a
matter occurrinyg before the grand jury nor investigative work
Product created by this or Mr. Fiske’s office. In circumstances
where such pre-existing matéfial cannot be obtained ffom any
other source anc where disclosure of it would not hinder or
impede our invesitigation, it is not inappropriate to disclose
such material to the Committee upon ité joint, bipartisan

request.
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July 11, 1995
VIA HAND DELIVERY

—CONFIDENTIAL—

Honorable Kenneth W. Starr
Independent Counsel

Office of the Independent Counsel
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Dear Judge Starr:

Thank you for your letter dated July 6, 1995, which Judge
Mikva and I have carefully considered. We are sensitive both to
the needs of your investigation and to what you have properly
described in your letter as "the dignity of the Office of the
Presidency . . . [,] the demands upon the Chief Executive’s
schedule and the privileges appurtenant to his Office."

We appreciate the approach your office has taken, and we
believe that we have on our part extended unprecedented
cooperation to your investigation in providing documents, waiving
privileges, furnishing information, and making available the
President and the First Lady on multiple occasions for sworn

testimony. Our clients have sought to accommodate your

investigation’s scheduling concerns, as expressed by Messrs.
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WILLIAMS 8 CONNOLLY

Honorable Kenneth W. Starr
July 11, 1995
Page 2

Tuohey, Ewing, Lerner, and Bates at our meeting on June 23, 1995,
by making themselves available during the week of July 18, as you
requested. To facilitate your investigation, we also suggested
that the President and Mrs. Clinton be examined on that occasion
with regard to follow-up questions you might have from the so-
called "Washington phase" of this matter. We will continue to
work with you to assure that this investigation may be completed
as fairly and speedily as possible.

We remain of the view, however, as expressed in my June 29
letter to Mr. Tuohey, that the procedures we have mutually agreed
upon for the first two interviews, with both your office and Mr.
Fiske’s, continue to be a satisfactory and appropriate
accommodation of, on the one hand, the institutional interests of
the Presidency, and, on the other, your need for my clients’
sworn testimony.

At my June 23 meeting with Mr. Tuohey et al., I explained
the significant practical prejudice that would result from
changing these procedures midway in the investigation, and we
perceive no justification for doing so even after our lengthy
discussions at that meeting.

It is true that there appear to be three occasions on
which a President or an ex-President has given videotaped

testimony for a court proceeding (in the Fromme, Poindexter, and

Kidd/Lingold cases). These cases are plainly distinguishable
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WILLIAMS &8 CONNOLLY

Honorable Kenneth W. Starr
July 11, 1995
Page 3

from the present situation because they involved criminal trials,
with a specific liberty interest of a particular defendant at
stake and with attendant constitutional guarantees of
confrontation, compulsory process, and due process. Nor is the
fact that President Carter might once have given videotaped
testimony for the grand jury in the Vesco matter persuasive
precedent, if in fact he did. That circumstance would have been
very different from this one. Here, the proposed testimony is
not an isolated event, different rules have applied from the
start, and a change in procedure would be deeply prejudicial.

In any event, quite different rules apply to grand jury
proceedings. The evidentiary rules of a criminal trial do not,
for example, apply in a grand jury setting, and a grand jury may

consider even hearsay evidence. Costello v. United States, 350

U.S. 359 (1956). By following the mutually agreed upon
procedures for the first two interviews, the grand jury will have
the benefit of the President’s sworn testimony on questions you
deem relevant. Moreover, as in the past interviews, you and your
colleagues who are present will have a full opportunity to
observe demeanor and responsiveness and to make such credibility
judgments as you deem appropriate.

We sincerely believe that the procedures we have followed
for the first two interviews continue to be an appropriate

reconciliation of our respective interests.

FOIA #56806 (URTS 16304) Docld: 70105028 Page 5



WILLIAMS 8 CONNOLLY

Honorable Kenneth W. Starr
July 11, 1995
Page 4

Sincerely,

|
| 7k

. Kendall

|
! David

|

|

1

|

[FOIA(b)(3) - Fed. R. Crirr'1. Pro. 6(e) - Grand Jury|
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Draft Letter to Senator D’Amato

I write in response to your request for the transcripts
of the sworn testimony given by President Clinton and Mrs. Clinton
to Independent Counsel Robert B. Fiske, Jr., on June 12, 1994. )

Last summer, Mr. Fiske submitted to the Senate those,
portions of the transcripts that concerned the death of Vincent

Foster.

rooted 1n

there 1s a longstanding traditiomn,

As you know,
principles of executive privilege, that federal prosecutors do not
provide Congress records pertaining to matters then under
investigation. " [TJhe policy of the Executive Branch throughout
our Nation’s history has generally been to decline to provide

or copies of, open law
This

committees of Congress with access to,
enforcement files except in extraordinary circumstances.

policy with respect to Executive Branch investigations was first

expressed by President Washington and has been reaffirmed by or on
behalf of most of our Presidents, including Presidents Jefferson,
Theodore Roosevelt, Franklin Roosevelt, and

Jackson, Lincoln,
Eigsenhower." Office of Legal Counsel of the United States
Department of Justice, Response to Congressional Requests for
Information Regarding Decisions Made under the Independent Counsel
Act, 10 U.S. Op. Off. Legal Counsel 68, at 7 (1986). That policy
"is grounded primarily on the need to protect the government’s
ability to prosecute fully and fairly." Ibid. It is our
understanding that the Department of Justice and the Congress have
with respect to

consistently adhered to this policy, even
investigatory records that are not subject to Rule 6(e}.

In accord with this policy, I must decline to disclose
the transcripts. I appreciate and welcome the views of you and
your staff on this issue. Thank you for your consideration.
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Draft Letter to Senator D’Amato

I write in response to your request for the transcripts
of the sworn testimony given by President Clinton and Mrs. Clinton
to Independent Counsel Robert B. Fiske, Jr., on June 12, 1994.

Last summer, Mr. Fiske submitted to the Senate those.

portions of the transcripts that concerned the death of Vincent

Foster. ’

| As you know, there is a longstanding tradition, rooted in
principles of executive privilege, that federal prosecutors do not
provide Congress records pertaining to matters then under
investigation. "[T]lhe policy of the Executive Branch throughout
our Nation’s history has generally been to decline to provide
committees of Congress with access to, or copies of, open law
enforcement files except in extraordinary circumstances. This
policy with respect to Executive Branch investigations was first
expressed by President Washington and has been reaffirmed by or on
behalf of most of our Presidents, including Presidents Jefferson,
Jackson, Lincoln, Theodore Roosevelt, Franklin Roosevelt, and
Eisenhower." Office of Legal Counsel of the United States
Department of Justice, Response to Congressional Requests for
Information Regarding Decisions Made under the Independent Counsel
Act, 10 U.S. Op. Off. Legal Counsel 68, at 7 (1986). That policy
"is grounded primarily on the need to protect the government’s
ability to prosecute fully and fairly." Ibid. It is our
understanding that the Department of Justice and the Congress have
consistently adhered to this policy, even with respect to
investigatory records that are not subject to Rule 6 (e).

In accord with this policy, I must decline to disclose
the transcripts. I appreciate and welcome the views of you and
your staff on this issue. Thank you for your consideration.
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M * Draft Letter to Semator D’Amato B/\Q//t?—

This Office has carefully considered your request for the
transcripts of the sworn testimony given by President Clinton and
Mrs. Clinton to Independent Counsel Robert B. Fiske, Jr., on June
12, 1994. Last summer, as you know, Mr. Fiske submitted to the

Senate those portions of the transcripts that concerned the death
of Vincent Foster. |

As you know, there is a longstandlng tradition, rooted in
pr1nc1ples of executive privilege, that federal prosecutors will

not give Congress investigatory redords pertaining to matters then
under investigation. Indeed,

"the'policy of the Executive Branch
throughout our Nation’s history ha

generally been to decline to
provide committees of Congress with access to, or copies

, of law ‘
enforcement files except in extraordinary circumstances. This |
policy with respect to Executive Btranch investigations was first '

|

|
|
|
|
1
|

expressed by President Washington arld has been reaffirmed by or on
behalf of most of our Presidents

." Office of Legal Counsel of the
United States Department of Justice, Response to Congressional
Requests for Information Regarding Decisions Made under the
Independent Counsel Act, 10 U.S. op Off. Legal Counsel 68,
(1986) . That policy "is grounded primarily on the need to protect
the government’s ability to prosecute fully and fairly." Ibid.

|
|

files lose some of their force oncé an investigation has been
closed without further prosecution. Id. at . As I have stated,
however, the matters discussed|

|

| |

It is true that the reasons for nondisclosure of investigatory }
|

|
under investigation by this Office. Therefore, I must decline to ;
disclose those transcripts to you at this time

\

I very much welcome the views of\you and your staff on this
issue.

|

. \

Thank you for your consideratipn. \‘
1 \ ‘
|

\i
[FOIA(b)(3) - Fed. R. Crim. Pro. 6(e) - Grand Jury|
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This Office %as carefully considered your request for the
transcripts of the\sworn testimony given by President Clinton and
;m‘&AP Mrs. Clinton to Independent Counsel Robert B. Fiske, Jr., on June

“J&eaé 12,1994 » Last sudmer, as you know, Mr. Fiske submitted to the
s o \Senate Eﬂose portiong of the transcripts that concerned the death

>~ . pf Vincent Foster. |

]
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=

as yef”

As you know, there is a longstanding tradition, rooted in
principles of executive privilege, that federal prosecutors witl Ao wed

pesvdrnet—give Congress investieatery records pertaining to matters then
under investigation. 1Indeed, "the policy of the Executive Branch

throughout our Nation’s history has generally been to decline to
provide committees of Congress with access to, or copieq;”gﬁ\law
enforcement files except in extraordinary circumstances. This
policy with respect to Executive Branch investigations was first
expressed by President Washington and has been reaffirmed by or on
behalf of most of our Presidents." Office of Legal Counsél of the
United States Department of Justice, Response to Congressional
Requests for Information Regarding Decisions Made under the
Independent Counsel Act, 10 U.S. Op. Off. Legal Counsel 68, _
(1986) . ~That policy "is grounded primarily on the need to protect
the government’s ability to prosecute fully and fairly." Ibid.

[\
v N

sons for nondisclosure of investigatory
eir force once an investigation has been

closed without her prosecution. Id. at . As I have stated,

however, s discussed in the undisclosed portions of the
testimon ident and Mrs. Clinton are matters currently
und nvestigation by~his Office Therefore, I must decline to

Ww \LT!J‘—L (;M
I welcome the views of you and your staff on this

issue. Thank you for your consideration. R
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TO:

FROM:

DATE:

statements of the President and the First Lady are covered by Rule 6(e)’s secrecy requirements.'
In anticipation of our meeting Friday, I thought a brief written '|outhne of the issue, as well as my
views on it, might be helpful. This memorandum is not intepded to be an exhaustive or final

legal analysis.
issue.)
1

or

the testimony on June 12, 1994, with respect to whether thelFlske team would consider the
transcripts 6(¢) material. Someone should double-check this pomt with Bob Fiske and perhaps
' [Third,

Williams & Connolly as well. Second, |

[FOIA(b)(3) - Fed. R. Crim. Pro. 6(e) - Grand Jury|

|
| I
MEMORANDUM ' |
|
Ken Starr, Bill Duffey, Mark Tuohey, John ]}ates, Sam Dash

Brett Kavanaugh

|

'|

January 25, 1995 l
Application of Rule 6(e) to Sworn Statements ;)f the President and the First Lady '
| [
| !
|
,.
i

Per Ken’s request, I have preliminarily examined phe question whether the swom

(Attached to this memorandum is a letter fr(?m Williams & Connolly on the

' I
|

1. Some factual background: First, Mark Stein inflormed me that there was no oral ,'
written agreement between the President (and First Lady) aﬂd the Fiske team reached before
|

|

|

the Fiske team gave Congress the 302’s relevant to the Fostef death issue and to the White
House-Treasury contacts issue after the Fiske team had concluded its investigation into those
matters. Fourth, the Fiske team gave Congress those portions df the President’s transcript and

the First Lady’s transcript that dealt with the Foster death issug, but it did not produce those
portions dealing with the White House-Treasury contacts issue (or the Foster documents issue).

The Fiske team thus treated|

parts of the transcripts as equivalent to 302’

2. Despite noises from the Hill, I do not see why Congress would want to obtain the
We are pursuing active, ongoing investigations into both the Foster

transcripts at this point.
documents issue and the White House-Treasury contacts issue; and as Congress well knows, the
standard practice of the Department of Justice is not to give Congress documents pertaining to

. shall nat disclose

! Rule 6(e) states in relevant part: "A[n] attorney for the government
matters occurring before the grand jury, except as otherwise provided for in these rules

1
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an open investigation. Congress can override that practice, but it almost never does, according
to the Department of Justice.> We need to emphasize this point to Congress, which I am not
sure we have done yet. In short, even if we consider the transcripts equivalent to 302’s (as
Congress wishes) rather than equivalent to grand jury transcripts (as Williams & Connolly
wishes), we should not yet give the transcripts to Congress because they relate to an open (albeit
in part "reopened") investigation.

To be sure, the Fiske team gave Congress the 302’s it had gathered in connection with
the contacts and Foster death issues, but that alone should not constitute a waiver of our ability
-- consistent with the traditional practice of the Department of Justice -- to keep our records
secret until these reopened investigations are complete.

3. Once we complete our investigations into the contacts issue and the Foster issues, we
must decide whether to turn over 302’s on completed individual investigations or wait until we
conclude the entire investigation. That will be a tricky issue with Congress, and one we should
discuss at some length before final resolution is reached. (Keep in mind that we have no legal
authority to prevent Congress from obtaining these 302’s.) In any event, if we decide not to turn
over any 302’s before the end of the entire investigation, it logically must follow that we should
not voluntarily turn over the transcripts of the President’s testimony and the First Lady’s
testimony before the end of the entire investigation.

4. If and when: (1) we give 302’s to Congress; or (2) Congress subpoenas the President’s
transcript and/or the First Lady’s transcript from us, the question whether the transcripts are
protected by Rule 6(e) will be squarely presented.

In considering the broad question of what are "matters occurring before the grand jury"
for purposes of Rule 6(e), it is useful to consider the two kinds of grand jury subpoenas. With
respect to a subpoena duces tecum, it would seem that the information in the subpoena itself and
the documents returned pursuant to the subpoena should be considered matters occurring before
the grand jury. (To my surprise, some courts have held that the documents returned pursuant to
a subpoena are not matters occurring before the grand jury. See U.S. Department of Justice,
Federal Grand Jury Practice pp. 159-160 (1993).) With respect to a subpoena ad testificandum,
it similarly would seem that the information in the subpoena itself and any testimony before the
grand jury should be considered matters occurring before the grand jury. And, indeed, that is
what the courts have held. See id. at p. 158.

What about transcripts or reports of interviews that are conducted outside the presence of
the grand jury (and that by definition therefore are not compelled by grand jury subpoena)? The

2 Mary Hardenriker, 514-2419, who is Counsel to the Assistant Attorney General for the
Criminal Division (JoAnn Harris).

2
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[FOIA(b)(3) - Fed. R. Crim. Pro. 6(e) - Grand Jury|

\

question seems to answer itself: An intervie\w conducted outside the presence of the grand jury
is not a matter occurring before the grand jury. See In re Grand Jury Matter (Catania), 682 F.2d
61, 64 (3rd Cir. 1982) ("information developéd by the FBI, although perhaps developed with an
eye toward ultimate use in a grand jury proceeding, exists apart from and was developed
independently of grand jury processes"); see also Andaya v. United States, 815 F.2d 1373 (10th
Cir. 1987) ("there is a clear distinction between a memorandum of the testimony given by a
witness before the grand jury and a memorandui\n of what that person told an investigator outside
the grand jury room"). '

\

in the analogous situation where documents obtained independently of the grand jury’s subpoena
power are later given to the grand jury, courts do not consider the documents to be covered by
Rule 6(e). See U.S. Department of Justice, Federal Grand Jury Practice pp. 158-159 (1993)
("Rule 6(e) usually does not govern the disclosure of documents obtained by means independent
of the grand jury. This is true even when such documents later have been examined by the grand
jury, or made grand jury exhibits, so long as disclosure of the documents does not reveal that
they were exhibits."). That approach seems faithful to the language of the Rule. As applied to
transcripts of witness interviews, therefore, the grand jury transcript of the reading of the
transcript or report of prior testimony should be covered by Rule 6(¢), but the original transcript
or report of the prior testimony should not be covered by Rule 6(¢).?

There is, however, at least one circuit case stating that Rule 6(e) applies in cases where
a person’s statement outside of the grand jury is later read to the grand jury. In a Third Circuit
case, In re Grand Jury Matter, 697 F.2d 511 (1982), the court held (without any analysis) that
"[n]o meaningful distinction can be drawn between [grand jury] transcripts and witness interviews
conducted outside the grand jury’s presence but presented to it. Thus, Rule 6(e)(2) governs the
disclosure of the witness interviews."

I doubt that many courts today would reach that conclusion. Courts now pay much closer
attention to the precise language of rules and statutes than they previously did. See & g., Central
Bank of Denver v. First Interstate Bank, 114 S. Ct. 1439, 1449 (1994). Under the plain language
approach to the interpretation of statutes and rules, it is difficult to understand how a witness
interview that occurs outside the grand jury (and is not therefore compelled by a grand jury

* If the Rule were otherwise, it could be easily manipulated. A document obtained without
subpoena, or a transcript or report of an interview that occurred outside the grand jury, could be
transformed magically into a matter occurring before the grand jury simply by reading the
document or transcript or report to the grand jury.

* It may be relevant to note that court’s predilections: "Were we writing on a clean slate,
we might well hold that disclosure of any matter generated in connection with a grand jury
proceeding is governed by Rule 6(e)(2)." Id. at 512.

3
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subpoena) can be considered a matter occurring before the grand jury -- regardless of what
subsequently happens before the grand jury. The language of the Rule is not sufficiently elastic
to cover testimony not compelled by the grand jury and not given before the grand jury. AsI
stated above, therefore, the most natural reading of Rule 6(¢e) as applied to transcripts or reports
of non-grand-jury witness interviews is that: (1) the grand jury transcript of the reading of the
transcript or report of prior testimony is covered by Rule 6(e); but (2) the original. transcript or
report of the prior testimony is not covered by Rule 6(¢). Reasonable minds certainly can differ
on this point, however, so we should discuss this at some length on Friday.’

5. One other possible argument in favor of non-disclosure of the transcripts is as follows:
An implicit exception to Rule 6(e) should apply when the President is involved given the time
demands of the President, the security demands with respect to the President, etc. Under this
approach, a President’s statement outside the grand jury context could be considered the
equivalent of grand jury testimony. I find the argument unpersuasive. First, there is no plausible
argument that this interpretation is necessary to save the President’s time so that he can work on
important issues (unlike in the Paula Jones suit, for example). The President would spend almost
as much time on a sworn statement as he would on a grand jury appearance. And the security
issue seems especially dubious. The President jogs by the Federal Courthouse, so it would be
rather strange to say that security issues prevent the President from appearing before the grand
jury inside the courthouse.

Perhaps there could be some kind of argument based on the "dignity of the Presidency”
and/or separation of powers. This argument seems weak, however, given the deeply rooted
history and tradition of this country’s jurisprudence that the President is not above the law. Why
should the President be different from anyone else for purposes of responding to a grand jury
subpoena ad testificandum? Once in the grand jury room, the President might claim executive
privilege if asked about certain communications, but that seems a different issue altogether. Cf.
also United States v. Nixon, 418 U.S. 683, 709, 713 (1974) ("To ensure that justice is done, it
is imperative to the function of courts that compulsory process be available for the production
of evidence needed either by the prosecution or the defense. . . . We conclude that when the

> The Criminal Division’s manual Federal Grand Jury Practice states that "statements

obtained from witnesses who have been subpoenaed to appear before the grand jury ordinarily
should be treated the same as grand jury testimony." P. 167. Beale and Bryson state, however,
that "a statement made by a witness outside the grand jury context is not a matter occurring
before the grand jury, even if the statement is identical to the witness’s grand jury testimony."
Grand Jury Law and Practice § 7.06, at p. 26. I agree with Beale & Bryson: A grand jury
subpoena by law cannot be used to compel an interview outside the presence of the grand jury,
so a witness’ testimony given outside the grand jury after issuance of a grand jury subpoena is
not compelled by the grand jury, much less a matter "occurring before the grand jury." In any
event, this issue is not relevant here because no grand jury subpoena was ever issued to the
Clintons.

4
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{
'ﬁ
ground for asserting privilege as to subpoenaed mateq'-ials sought for use in a criminal trial is
based only on the generalized interest in confidentiality, it cannot prevail over the fundamental
demands of due process of law in the fair administraﬁon of criminal justice.").
I
Even were there a Presidential exception to th¢'definition of "matters occurring before the
grand jury," that exception likely would not applynfo the First Lady. Indeed, I see far less
Jjustification for the First Lady to obtain an impliq’d exception to 6(e) than I do for Cabinet
Secretaries, for example. I
Iy
Recommendations for Action

]
|
|

2. We should inform Congress as soon #s possible that the portions of the transcripts
they have requested relate to open, active investigatﬁons and that, at this point, we are relying on
that rationale as the basis for non-disclosure. '

|

3. We should decide whether, after inq'lividual investigations (the Foster documents

investigation, for example) have concluded, we w,ill produce 302’s to Congress.

5
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MEMORANDUM ,-
|

|
TO: Ken Starr, Bill Duffey, Mark Tiuohey, John Bates, Saq"n Dash
FROM: Brett Kavanaugh ' I
, 1
, I
DATE: January 25, 1995 | ,

|

|

RE: Application of Rule 6(¢e) to S\#/om Statements of the I?Ires1dent and the First Lady
|
|

Per Ken’s request, I have preliminarily examined the q;uestion whether the sworn
statements of the President and the First Laﬁy are covered by Rule 6(e)’s secrecy requirements.'
In anticipation of our meeting Friday, I thought a brief written outllhe of the issue, as well as my
views on it, might be helpful. This memdrandum is not mtended, to be an exhaustive or final
legal analysis. (Attached to this memorapdum is a letter from ,W1111a_ms & Connolly on the

issue.) ' X
|
; |
! |
1. Some factual background: | First, Mark Stein informed me that there was no oral
or written agreement between the President (and First Lady) and lthe Fiske team reached before
the testimony on June 12, 1994, with réspect to whether the F;iske team would consider the

transcripts 6(e) material. Someone should double-check this point with Bob Fiske and perhaps
Williams & Connolly as well. Second, !
I | \ Third,

the Fiske team gave Congress the 302’s relevant to the Fostet death issue and to the White
House-Treasury contacts issue after the Fiske team had concluded its investigation into those
matters. Fourth, the Fiske team gave Congress those portions 6f the President’s transcript and
the First Lady’s transcript that dealt with the Foster death issfle, but it did not produce those
portions dealing with the White House-Treasury contacts issue ((or the Foster documents issue).
The Fiske team thus treated | |
parts of the transcripts as equivalent to 302s.

2. Despite noises from the Hill, I do not see why Congress would want to obtain the
transcripts at this point. We are pursuing active, ongoing investigations into both the Foster
documents issue and the White House-Treasury contacts issue; and as Congress well knows, the
standard practice of the Department of Justice is not to give Congress documents pertaining to

' Rule 6(e) states in relevant part: "A[n] attorney for the government . . . shall nat disclose
matters occurring before the grand jury, except as otherwise provided for in these rules."

1
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an open investigation. Congress can override that practice, but it almost never does, according
to the Department of Justice.> We need to emphasize this point to Congress, which I am not
sure we have done yet. In short, even if we consider the transcripts equivalent to 302’s (as
Congress wishes) rather than equivalent to grand jury transcripts (as Williams & Connolly
wishes), we should not yet give the transcripts to Congress because they relate to an open (albeit
in part "reopened") investigation.

To be sure, the Fiske team gave Congress the 302’s it had gathered in connection with
the contacts and Foster death issues, but that alone should not constitute a waiver of our ability
-- consistent with the traditional practice of the Department of Justice -- to keep our records
secret until these reopened investigations are complete.

3. Once we complete our investigations into the contacts issue and the Foster issues, we
must decide whether to turn over 302’s on completed individual investigations or wait until we
conclude the entire investigation. That will be a tricky issue with Congress, and one we should
discuss at some length before final resolution is reached. (Keep in mind that we have no legal
authority to prevent Congress from obtaining these 302’s.) In any event, if we decide not to turn
over any 302’s before the end of the entire investigation, it logically must follow that we should
not voluntarily turn over the transcripts of the President’s testimony and the First Lady’s
testimony before the end of the entire investigation.

4. If and when: (1) we give 302’s to Congress; or (2) Congress subpoenas the President’s
transcript and/or the First Lady’s transcript from us, the question whether the transcripts are
protected by Rule 6(e) will be squarely presented.

In considering the broad question of what are "matters occurring before the grand jury"
for purposes of Rule 6(e), it is useful to consider the two kinds of grand jury subpoenas. With
respect to a subpoena duces tecum, it would seem that the information in the subpoena itself and
the documents returned pursuant to the subpoena should be considered matters occurring before
the grand jury. (To my surprise, some courts have held that the documents returned pursuant to
a subpoena are not matters occurring before the grand jury. See U.S. Department of Justice,
Federal Grand Jury Practice pp. 159-160 (1993).) With respect to a subpoena ad testificandum,
it similarly would seem that the information in the subpoena itself and any testimony before the
grand jury should be considered matters occurring before the grand jury. And, indeed, that is
what the courts have held. See id. at p. 158.

What about transcripts or reports of interviews that are conducted outside the presence of
the grand jury (and that by definition therefore are not compelled by grand jury subpoena)? The

? Mary Hardenriker, 514-2419, who is Counsel to the Assistant Attorney General for the
Criminal Division (JoAnn Harris).

2
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|
question seems to answer itself: An interview conducted outside the presence of the grand jury

is not a matter occurring before the grand jury. §gé In re Grand Jury Matter (Catania), 682 F.2d
61, 64 (3rd Cir. 1982) ("information developed by the FBI, although perhaps developed with an
eye toward ultimate use in a grand jury proceeding, exists apart from and was developed
independently of grand jury processes"); see also Andaya v. United States, 815 F.2d 1373 (10th
Cir. 1987) ("there is a clear distinction between la memorandum of the testimony given by a
witness before the grand jury and a memorandum bf what that person told an investigator outside

the grand jury room"). '
|

In the analogous situation where documents obtained independently of the grand jury’s subpoena
power are later given to the grand jury, courts do not consider the documents to be covered by
Rule 6(¢). See U.S. Department of Justice, Federal Grand Jury Practice pp. 158-159 (1993)
("Rule 6(e) usually does not govern the disclosure of documents obtained by means independent
of the grand jury. This is true even when such documents later have been examined by the grand
jury, or made grand jury exhibits, so long as disclosure of the documents does not reveal that
they were exhibits."). That approach seems faithful to the language of the Rule. As applied to
transcripts of witness interviews, therefore, the grand jury transcript of the reading of the
transcript or report of prior testimony should be covered by Rule 6(e), but the original transcript
or report of the prior testimony should not be covered by Rule 6(e).?

There is, however, at least one circuit case stating that Rule 6(e) applies in cases where
a person’s statement outside of the grand jury is later read to the grand jury. In a Third Circuit
case, In re Grand Jury Matter, 697 F.2d 511 (1982), the court held (without any analysis) that
"[n]o meaningful distinction can be drawn between [grand jury] transcripts and witness interviews
conducted outside the grand jury’s presence but presented to it. Thus, Rule 6(€)(2) governs the
disclosure of the witness interviews."*

I doubt that many courts today would reach that conclusion. Courts now pay much closer
attention to the precise language of rules and statutes than they previously did. See &.g., Central
Bank of Denver v. First Interstate Bank, 114 S. Ct. 1439, 1449 (1994). Under the plain language
approach to the interpretation of statutes and rules, it is difficult to understand how a witness
interview that occurs outside the grand jury (and is not therefore compelled by a grand jury

* If the Rule were otherwise, it could be easily manipulated. A document obtained without
subpoena, or a transcript or report of an interview that occurred outside the grand jury, could be
transformed magically into a matter occurring before the grand jury simply by reading the
document or transcript or report to the grand jury.

“ It may be relevant to note that court’s predilections: "Were we writing on a clean slate,
we might well hold that disclosure of any matter generated in connection with a grand jury
proceeding is governed by Rule 6(e)(2)." Id. at 512.

3
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subpoena) can be considered a matter occurring before the grand jury -- regardless of what
subsequently happens before the grand jury. The language of the Rule is not sufficiently elastic
to cover testimony not compelled by the grand jury and not given before the grand jury. AsI
stated above, therefore, the most natural reading of Rule 6(e) as applied to transcripts or reports
of non-grand-jury witness interviews is that: (1) the grand jury transcript of the reading of the
transcript or report of prior testimony is covered by Rule 6(e); but (2) the original. transcript or
report of the prior testimony is not covered by Rule 6(e). Reasonable minds certainly can differ
on this point, however, so we should discuss this at some length on Friday.’

5. One other possible argument in favor of non-disclosure of the transcripts is as follows:
An implicit exception to Rule 6(e) should apply when the President is involved given the time
demands of the President, the security demands with respect to the President, etc. Under this
approach, a President’s statement outside the grand jury context could be considered the
equivalent of grand jury testimony. I find the argument unpersuasive. First, there is no plausible
argument that this interpretation is necessary to save the President’s time so that he can work on
important issues (unlike in the Paula Jones suit, for example). The President would spend almost
as much time on a sworn statement as he would on a grand jury appearance. And the security
issue seems especially dubious. The President jogs by the Federal Courthouse, so it would be
rather strange to say that security issues prevent the President from appearing before the grand
jury inside the courthouse.

Perhaps there could be some kind of argument based on the "dignity of the Presidency"
and/or separation of powers. This argument seems weak, however, given the deeply rooted
history and tradition of this country’s jurisprudence that the President is not above the law. Why
should the President be different from anyone else for purposes of responding to a grand jury
subpoena ad testificandum? Once in the grand jury room, the President might claim executive
privilege if asked about certain communications, but that seems a different issue altogether. Cf.
also United States v. Nixon, 418 U.S. 683, 709, 713 (1974) ("To ensure that justice is done, it
is imperative to the function of courts that compulsory process be available for the production
of evidence needed either by the prosecution or the defense. . . . We conclude that when the

5

The Criminal Division’s manual Federal Grand Jury Practice states that "statements
obtained from witnesses who have been subpoenaed to appear before the grand jury ordinarily
should be treated the same as grand jury testimony." P. 167. Beale and Bryson state, however,
that "a statement made by a witness outside the grand jury context is not a matter occurring
before the grand jury, even if the statement is identical to the witness’s grand jury testimony."
Grand Jury Law and Practice § 7.06, at p. 26. I agree with Beale & Bryson: A grand jury
subpoena by law cannot be used to compel an interview outside the presence of the grand jury,
so a witness’ testimony given outside the grand jury after issuance of a grand jury subpoena is
not compelled by the grand jury, much less a matter "occurring before the grand jury." In any
event, this issue is not relevant here because no grand jury subpoena was ever issued to the
Clintons.

4
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ground for asserting privilege as to subpoenaed materials sought for use in a criminal trial is
based only on the generalized interest in confidentiality, it cannot prevail over the fundamental
demands of due process of law in the fair administration of criminal justice.").

Even were there a Presidential exception to the definition of "matters occurring before the

grand jury," that exception likely would not apply to the First Lady. Indeed, I see far less
justification for the First Lady to obtain an implied exception to 6(¢) than I do for Cabinet

Secretaries, for example.

Recommendations for Action

2. We should inform Congress as soqn as possible that the portions of the transcripts
they have requested relate to open, active investigations and that, at this point, we are relying on

that rationale as the basis for non-disclosure.
|

3. We should decide whether, after jndividual investigations (the Foster documents
investigation, for example) have concluded, we will produce 302’s to Congress.
|

FOIA(b)(3) - Fed. R. Crim. Pro. 6(e) - Grand Jury|

5
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LAW OFFICES
WILLIAMS 8 CONNOLLY
[

725 TWELFTH STREET, N.W.
WASHINGTON, D. C. 20005 EDWARD BENNETT WILLIAMS (1920-1988)
PAUL R. JONNOLLY (1922-1978)
(202) 434-5000

DAVID E. KENDALL
(202).4845145 FAX (202) 434-5029

October 11, 1994

—CONFIDENTIAT—
By Hand

Hon. Kenneth W. Starr

Independent Counsel
Office of the Independent Counsel

1001 Pennsylvania Avenue, N.W.

Suite 490N
Washington, D.C. 20004

Dear Judge Starr:
Judge Mikva and I thought it prudent to follow uP with a
I

|

|

|

!

|

|

|

|

|

|

|

|

|

|

!
formal request my September 30 conversation with Mark;Stein. ;
told Mr. Stein I understood there had been a recent Cbngressional ;
' !

|

|

request for your office to alter its position with rdgard to the
|

confidentiality of the transcripts of the sworn testimony given
l =

by the President and Mrs. Clinton to the Independent;Counsel on

June 12, 1994. |
!
l

Shortly before the House and Senate Banking Committee
|

hearings on certain Whitewater matters last July, tvere was a

request for Congressional access to these transcripts which was

identical to the present request.
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WILLIAMS 8 CONNOLLY
Hon. Kenneth W. Starr ,C' ‘
October 11, 1994 /. \
Page 2 ;! |

/ J |
/ |
1

The Independent Couns€l inquired wh?t the legal position of

the President and Mrs. Clinton was with respect to the release of

/ 1
| Sstein on July 25, 1994,

these transcripts. At ﬁ meeting with Mr

|
|
|
|
|
i
|
|
|
;
i
‘ |
Lloyd N. Cutler, Esq;,/White House Counse%, Joel I. Klein, Deputy ;
White House Counsel;/and I informed Mr. S?ein of the Clintons’ ;
|

position and laid ﬁut the constitutional,\legal, and policy
The Clintons had

4

reasons why suchlﬂisclosure was inapproprilate.
1

1

/
cooperated ful%y with the Independent Coun%el’s requests for
information, ybluntarily appearing to give :'sworn testimony and
|

’

I

|

|

|
answering alﬁ questions, without any claim.pf privilege of any ;
|

/ !
kind. Th%s testimony was responsive to the|questions of the

Independ¢ht Counsel
While the Clintons have emphasized their

I
|
|

willingness to provide information to Congress in appropriate

ways,

1994, Mr. Stein

Subsequent to our meeting on July 25,

telephoned me to state that the Independent Counsel had
determined, quite correctly, I believe, that it would be

inappropriate to disclose the transcripts to Congress. The

hearings then proceeded in both the Senate and the House.
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Page 3

As I told Mr. Stein in our recent telephone conversation, I
do not believe any events have occurred which should cause your
office to alter its previous decision. Should it consider doing

so, I respectfully request the right to be heard, as we were last
/

p—

July, with respect to the relevant constitutional, legal, and
policy considerations.

It is not my purpose here to set forth in detail these
considerations, but I think it appropriate to sketch very briefly
some of the relevant precedents. Serious constitutional
questions are presented whenever the Congress seeks to compel or
secure testimony from the President or from executive officials.

It is well settled that Presidential communications are

presumptively privileged. Nixon v. Sirica, 487 F.2d 700, 713

(D.C. Cir. 1973). Although the President’s executive privilege
may, under certain circumstances, be outweighed by the grand
jury’s "right to every man’s evidence," id. at 712, an attémpt by
Congress to obtain Presidential communications presents serious

separation of powers issues. In Senate Select Committee on

Presidential Campaign Activities v. Nixon, 498 F.2d 725, 726

(D.C. Cir. 1974), the United States Court of Appeals for the
District of Columbia rejected a Congressional committee’s attempt
to obtain production of tape recordings of conversations between
the President and his aides holding that: -

the need for the tapes premised solely on an
asserted power to investigate and inform cannot
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WILLIAMS 8 CONNOLLY

Hon. Kenneth W. Starr
October 11, 1994
Page 4

justify enforcement of the Committee’s subpoena
. There is a clear difference between

Congress’s legislative tasks and the
responsibility of a grand jury, or any institution

engaged in like functions.
Id. Because the Congressional request for the President’s and
First Lady’s testimony is similarly premised upon a general and

|

|

:

i

|

i

.'

:

!

|
|
unparticularized need to "investigate and inform," the Congress i
is not entitled to these materials. !
|

Moreover, Rule 6(e), of the Federal Rules of Criminal

Procedure,
the

That rule prohibits, of course,

public disclosure of "matters occurring before the grand jury,"

except pursuant to court order. The rule against disclosure is

so well established that most reported cases do not involve the
revelation of grand jury testimony but rather concern exhibits or
expert reports prepared for the use of the grand jury.
Acknowledging the "’‘necessarily broad’ scope of Rule 6(e),;

Senate of the Commonwealth of Puerto Rico v. United States
584 (D.C. Cir. 1987), the

Department of Justice, 823 F.2d 574,

United States Court of Appeals for the District of Columbia ruled
"the touchstone is whether

that, for purposes of an FOIA request,

disclosure would ‘tend to reveal some secret aspect of the grand

jury’s investigation’, such matters as ‘"the identities of
witnesses or jurors, the substance of testimony and the

like,"’" id. at 582. The United States Court of Appeals for the
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Hon. Kenneth W. Starr
October 11, 1994
Page 5

|
|
|
I
i
Third Circuit has similarly held that Rule 6(e) prohibits ;
disclosure of witness interviews conducted outside the grand ;
jury’s presence for the purpose of presentation to the grand E
jury: "No meaningful distinction can be drawn between !
transcripts and witness interviews conducted outside the grand ;

jury’s presence but presented to it." In re Grand Jury Matter,“J

697 F.2d 511, 512 (3rd Cir. 1982).

Sincerely, |
Vo £ Femetint -

David E. Kendall

cc: Mark Stein, Esq.
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MEMORANDUM

TO: Mark Tuohey

FROM: Brett Kavanaugh

DATE: December 12, 1994

RE: Rule 6(e)’'s Application to Sworn Statements of President

and First Lady

I have examined the 6(e) issue that is likely to arise with
Senators D’Amato and Sarbanes -- namely, whether we would have good
legal arguments to make in response to a congressional subpoena for
the non-grand jury sworn statements of the President and First
Lady. While I expect to discuss this issue orally with you, I
thought a brief written outline of my views might be helpful.

First, 1if I were a judge, I would rule against us on the
issue; more important, I think we would lose before the Supreme

Court. (Given the variety of federal district judges and appellate
panels, it is impossible to predict possible results in those
fora.) As you well know, the Supreme Court pays inordinate

attention these days to the precise language of statutes and rules.
That would bode ill for us: It is quite hard to understand how a
witness interview that occurs outside the grand jury can plausibly
be considered a "matter occurring before the grand jury." And lest
you think the Supreme Court could never be that simplistic in its
analysis, I can cite from last year alone several very important
statutory cases where the Court performed similarly simplistic
analysis.

Despite that problem if the issue ever went to Court, you can
make a decent argument to the Senators that we believe Rule 6 (e)
prohibits disclosure in light of the prevailing law that "where a
witness gives a statement in lieu of a grand jury appearance, it
has been held that the statement falls within the reach of Rule

6(e)." Beale & Bryson, Grand Jury Law and Practice § 7.06, p. 26
(1986) . That treatise (the relevant portion is attached and

highlighted) cites two cases in support of that proposition. The
first is a Third Circuit case, In re Grand Jury Matter, 697 F.2d
511 (3rd Cir. 1982). In that case, the court held (without any
serious analysis, however) that " [n]o meaningful distinction can be
drawn between transcripts and witness interviews conducted outside
the grand jury’s presence but presented to it. Thus, Rule 6(e) (2)
governs the disclosure of the witness interviews." A second case,
In re Special 1975 Grand Jury, 662 F.2d 1232 (7th Cir. 1981),
. stated that a transcript of a witness interview that was later read
to the grand jury was "too grand jury related" and thus was
protected under Rule 6 (e).
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OFFICE OF THE INDEPENDENT COUNSEL

TESTIMONY OF Sunday, June 12, 1994

Washington, D. C.

HILLARY RODHAM CLINTON
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Testimony of =
HILLARY RODHAM CLINTON
before the Independent Counsel, held at The White House,

Washington, D. C., beginning at 3:55 p.m., when were present
r2

[

on behalf of the respective parties:

FOR THE INDEPENDENT COUNSEL: ROBERT B. FISKE, JR., ESQ.
Independent Counsel

RODERICK C. LANKLER, ESQ.
Associate Counsel -

FOR HILILARY RODHAM CILINTON: LLOYD N. CUTLER, ESQ.
Counsel to the President

DAVID E. KENDALL, ESQ.
Williams & Connolly
Washington, D. C.
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Court Reporter: Elizabeth A. Eastman
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PROCEEDTINGS

WHEREUPON,

HILLARY RODHAM CLINTON

"~ having been called for examination by the Independent

Counsel, and having been first duly sworn by the notary, was
examined and testified as follows:
EXAMINATION BY THE INDEPENDENT COUNSEL

BY MR. FISKE:

Q Mrs. Clinton, we’ve had some conversatiqgs with Mr.
Kendall before we started and I think you probablyiﬁnderstand
this. What we are trying to do today is cover the so-called
Washington aspects of what we have been doing, which are
essentially events relating to the death Pf Vincent Foster,
events that occurred in the White House éfter his death, and
any subject of contacts between the White House and the
Treasury officials.

There obviously are a lot of questions about what
went on or didn’t go on in Arkansas that we will want to talk

to you about later. But those are not on the program for

today.

A All right.
MR. FISKE: I think maybe it would be useful to
start the way we did with the President and ask the two
lawyers to identify themselves.

MR. KENDALL: David E. Kendall of the firm of
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Williams and Connolly, and I represent Mrs. Clinton in her
personal capacity.

MR. CUTLER: I am Lloyd N. Cutler, Counsel to the
" President, and I am here representing the First Lady in her
official capacity. -
BY MR. FISKE:
Q Mrs. Clinton, Mr. Kendall was here representing the

President, and I take it that have discussed with Mr. Kendall

and with your husband the fact that he is representing both .

of you?
A Yes, we haﬁe.
Q And you are comfortable with that?
A Yes, I am. y
Q Fine. Let me start by showing you two documents

which we have marked as Exhibits 1 and 2, which are subpoenas
that were served on the White House iﬁ March and May of this
year, callihg for on the one hand documents relating to
contacts between the White House and Treasury, and, in the
second subpoena, documents relating to Vincent Foster.

We have not served personal subpoenas on you or the
President, but Mr. Kendall has explained to us that your
personal files have been searched and that any personal
documents that you have that would be responsive to those two

subpoenas have, in fact, been produced. 1Is that correct?

A Yes, that is correct.
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Q We would like to start by talking about Mr. Foster.

I take it you knew him for a long time?

A Yes, I have.
Q You worked together with him at the Rose Law Firm?
A Yes. 5%

Q In terms of the lawyers that you worked with at the

Rose Law Firm, how would you place Mr. Foster in terms of the

frequency with which you were associated with him, as opposed

to other lawyers? .
A Oh, I was probably associated with him aﬁong the
three or four most frequent associations with respect to work

that I did with other lawyers during my time at the Rose Law

Firm. )
Q Okay. And you were personal friends as well?
A Yes, we were.
Q Did you have the kind of personal relationship

where he would from time to time discuss confidential
personal matters with you?
A Very rarely. That was not something that he did
with me at least, and I don’t believe very often with anyone.
Q During the time before your husband became
President, had Mr. Foster done any personal work for you or
your husband?

A Yes.

Q What type of work?

FOU\#56806(URT5163O4)Dodd:70105028PageP6-000452
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A Well, he in many respects was kind of an ongoing
counselor to us in many matters, and I don’t know that I can

point to any specific instances. But at least on one

" occasion I believe he was an attorney of record for me many

years ago arising out of some action taken by Legal Service
Corporation, and we needed to enter an appearance. I’‘’m vague
about it, but I think that occurred probably in the late

1970s, if I recall.

But on many other occasions he would be .the person.
that I would go to for advice of a legal or quasi-;égal
nature. He was someone that both my husband and I turned to
for advice and counsel. It was a continuing relationship of
that nature, but I can’t really pull out any specific
instances. But I certainly relied on his advice on many
occasions.

Q Would it be fair to say that you and your husband
included the Fosters in your close circle of friends?

A Yes, it would.

Q Did you have any role in his selection as Deputy
White House Counsel?

A Well, I certainly thought it was a good idea.

Q Other than expressing that opinion?

A I don‘t know that it really was much of an opinion 
needed. My husband thought very highly of Vince and wanted
him to come to Washington, and I think decided that would be
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the appropriate role, which I certainly thought was a good

idea.

Q Did you have any conversations with Mr. Foster

" yourself about that prospective appointment?

A I’'m sure I did. But I don’t recall anything
specifically, other than urging him to do it if he thought it
was a good idea for him.

Q Did he express to you any reluctance about coming

to Washington and taking this job offer? -

A Not to me. The nature of our conversatibﬁs were
very positive about what he saw as a great professional
challenge. That’s all I recall.

Q Had you heard at the time from anyone else that he
had any concern about leaving Arkansas and coming to
Washington?

A No. No one told me that, that I remember.

Q Could you just tell me, in the best of your memory,
during this period of time in the two or three years before
you all came to Washington, how frequently did you see Mr.

and Mrs. Foster socially?

A Socially?

Q Yes.

A Let’s see. From like around, what, 1989 or ‘907

Q Yes.

A We saw them on a regular basis, but I.wouldn’t say
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a frequent basis, partly because 1990 was an election year
for my husband. And then by, you know, late ‘91 he was in

the campaign. We didn‘t have much time to socialize with

“‘anybody. In fact, it was one of the things that we used to

regret and we would laugh about with the Fosters when we did
see them that, you know, we just didn‘t have time to have fun
any more or to go to our friends’ houses for dinner and do
the things that we used to be able to do much more
frequently. -
So, toward the time leading up to my husgéﬁd being
President, our social activities with everyone, including the

Fosters, was much less than, you know, it had been in

previous years probably.

et

Q From the period of time that you all came up to
Washington and your husband became President in January of
93, right through the time of Mr. Foster‘’s death, how
frequently did you see him?

A Well, when I went over to the West Wing office, I
would sometimes see him several times a day or sometimes not
at all. It was a -- there was no regular planned meetings.
So, it was a very random kind of series of contacts.

Socially, we tried to have all of the people from
Arkansas over for movies or for dinners. And we would alwayé
invite Vince, because he was up here for the first five or
six months without his family. Toward the end of that time
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9
his daughter came and then Lisa came. But we always tried to
invite him, as we did with the Hubbells and the others.

So, you know, I couldn‘t tell you exactly how many

" times, but, you know, a number of times, but particularly in

the sort of Friday night gathering of friends and-people, and
we would try to mix it up with some of the new people we were

meeting. But we always invited him.

Q And did you work with him on White House business?

A only in a couple of instances. We were §ued over:
the Federal Advisory Commission Act, or something iike that,
FACA. And I think —- and Vince was one of the lawyers
involved in that, along with Steve Neuwirth and others in the
counsel’s office. So, oqcasionally I wou%d talk to him if he
would have questions ab&ut that. He did some work for the
health care group on medical malpractice, and I think I had
at least one meeting with him about that.

Those were the two main reasons why I met with him
in a professional way.

And then he was the person in the counsel’s office
assigned to coordinate with our outside lawyers and
accountants on the blind trust. So, I had several meetings
with him about that.

Q Was he doing any personal work for you or the
President other than the blind trust?

A Not that I‘m aware of, no. Oh, wait.. - The only
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thing I would add to that is I think he also did some
personal advising, or at least was in some way involved in

the tax returns when they were being finalized for ‘93, but

"that was part of the blind trust work, as I recall.

Q Your own tax returns?
A Yes.
Q Was he doing work, to your knowledge, with respect

to the filing of the Whitewater tax returns?
A Not that I know of, no.
MR. CUTLER: This is while in the White ﬁéﬁse?
MR. FISKE: Pardon me?
MR. CUTLER: While in the White House?

MR. FISKE: "Yes.

" 2

MRS. CLINTON: Not that I know of.
BY MR. FISKE:

Q. When was the last time that you talked to Mr.
Foster?

A You Kknow, I‘ve thought about that a lot because I
don’‘t recall it. I don‘t think I talked with him for a week
before we left for Asia, and I did not talk to him all the
time I was gone, and I left July 5th or 6th, as I remember.
And then I got back to Arkansas on July 20th.

And I just don‘t have any memory of -— I never
thought it would be the last time I ever saw him or talked to

him. And I don‘t have any memory of when that was. But I
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don’t think it was for about a month before his death.

Q So, as you sit there, you can‘t sort of bring back
the last conversation you had with him?

A No. I know that I had a conversation with him in
mid-June, because there were a bunch of people up-here from
Arkansas and my husband was oﬁt of town, and he and Lisa
called to see if I would go to dinner with them. And I
talked to both of them, as I remember. But I couldn‘t do it.

And I’m sure I saw him in and around thehoffice =
after that, after that mid-June phone call. I reméﬁber it
was mid-June, because it was around Father’s Déy because
that’s one of the reasons they were all gathered together and
were going to be doing some things togetgfr.

But I just don’t have any specific memory of when
the last time I saw him or talked to him after that, and I‘ve
tried to remember it, because I would like to remember it,
but I can‘t.

Q Again, taiking about the time from January ‘93
right up through July, did he ever express to you during that
period of time any concern about anything that was troubling
him, either in his job here at the White House or in his
personal life?

A No. I mean, he like everybody would say things
about, you know, how tough this was, and how different it

was, and how stressful it was. And I would, you know,
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express the same feelings. I think we were all amazed at
some of what we found when we got here.

But he never confided in me. He never told me -- I

“didn’t know until after he died that he took the Wall Street

Journal editorial seriously. If I had known that, I would
have, you know, said something funny or dismissive in some
way. But he never said that to me.

So, I don‘t have any specific memory of any

conversation that went beyond the, you know, gener§1 blowing_
off steam about, I can’t believe this place, or ca;?yOu get
over this, or stuff like that.

Q | Let me just ask you about a few specific things
just to be sure. Did he ever express any concern to you

4

about anything having to do with sort of nominations that

A B e

didn‘t work out?

A No, not to me.

Q ‘How about anything related to problems connected
with the travel office situation?

A Not that I recall, no.

Q Did you ever hear from any source that back then he
had given consideration to resigning from his job?

A No. I have heard since his death from people who
say that they thought he might have considered that, but he .
never said anything to me about it.

Q So, the last time you talked to him, whenever that
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was, if you can sort of go back to that time in your mind,
how would you assess sort of his attitude towards what he was
doing and life in general?

A Well, you know, the last specific conversation I
can recall is this phone conversation which was either Friday
or Saturday before Father’s Day, whenever that was. I guess
it was like mid-June, because Father’s Day is next week and

that is like June 19th. So, I guess it was probably around _

that time. o
And, you know, I mean, there was nothiné{- He said,
well, why don’t you come out to dinner with us and, you know,
you need to be with us. We’ve got a lot of friends up here.
Let’s just have a good time and, you knoyy I was saying, you
know, I just couldn’t do it because I had too much else to
do. And that’s all. That’s all I remember from all of June.

Q Did he ever express during this time, that is
January through July, any concern to you about anything
relating in any way to his personal life?

A No. And I have a distinct memory, I don‘’t know
when it was, of him celebrating Laura’s birthday and bringing
her to one of our Friday night movies. 2And I remember seeing
them walk in together. He had his arm around her and they
looked so happy. And it was shortly before Lisa was getting'
there and shortly before, I think, Vincent was getting out of

school. And he seemed very —-- you know, he seemed very happy
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that finally he was going to have his family back.
and I think it had been hard on him, you know,

being an involuntary bachelor for all those months. At

" least, that’s the way he and his daughter were talking when I

saw them. -=
Q Did he ever express any concern to you about
anything relating to any potential legal problems that you or

the President might have relating to Whitewater?

A No. We never talked about that. That was —-- that .
was something that I can’t ever recall having any e
conversation with him about . after we got here. He had
handled the sale right before we left because, as I recall,
somebody else was going to do it and coulqn’t, and he did it.
But that’s the only conversation, and that was before we
moved here, that I can remember with him about Whitewater.

Q Did he express any concern to you during this
period about any legal problem that he thought you or the
President might have?

A No. No, I mean, other than this lawsuit that we

were, you know, fighting over this FACA statute.

Q I meant personal.

A No.
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PROCEEDTITINGS

WHEREUPON ,

PRESIDENT WILLIAM J. CLINTON

;having been called for examination by the Independent

Counsel, and having been first duly sworn by the notary, was
examined and testified as follows:
EXAMINATION BY THE INDEPENDENT COUNSEL
-BY MR. FISKE:

Q0 You are the President of the United Statgs?

A Yes. .

Q I would just like to make a few opening comments,
matters that I have discussed with Mr. Kendall. The
questions that we are going to be asking you today relate to
the Washington phase of our investigation; essentially
relating to the death of Vincent Foster, events in the White
House following his death, and questions relating to the
contacts between people in the White House and Treasury.

There will be a time, sometime later, when we will
also want to ask you questions about the events that we are
investigating in Arkansas, but we are not going to go into
those today.

MR. FISKE: Could I just start by asking the two
other lawyers here to identify themselves?v

MR. KENDALL: Certainly. I am David E. Kendall of

the firm of Williams and Connolly. 0IC 000464
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MR. FISKE: Could you state in what capacity you

are here, Mr. Kendall?

MR. KENDALL: I represent the President personally.
MR. CUTLER: I am Lloyd N. Cutler, Counsel to the

President, and I am here representing the President in his

capacity as President.
BY MR. FISKE:
0 I understand, Mr. President, that Mr. Kendall is
also acting as counsel for Mrs. Clinton?

A That’s right.

Q And I take it that you have discussed that with him
and with her, and you are perfectly comfortable with that
joint representation?

A We have and we are.

Q I would like to start by showing you two documents
which we have marked as Exhibits 1 and 2. I hope you don‘t
mind that we have simply used the abbreviation WJC.

A Okay.

Q Those are subpoenas which were served on March 4th
and May 4th of this year respectively on the White House,
requesting documents generally relating'to contact between
the White House and the Treasury in Exhibit 1, and documents
relating to Vince Foster in Exhibit 2.

Have you seen those subpoenas before?

A I have not personally seen them, but I am aware
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that they came to the White House.

Q I discussed with Mr. Kendall, before we came here

today, whether in connection with those subpoenas there had

| been a request made to you to provide whatever personal

documents you might have that would be responsive -to those
subpoenas. Was there such a request?

A There was.

Q And have any documents that you personally had thqg
are responsive to those subpoenas been produced? - |

A I believe you got two documents. One wagia letter
from Roger Altman to me explaining why he decided to step
down as the RTC -- acting head of the RTC. The other was a
memorandum from a law school classmate of'mine in New Jersey,
Bob Raymar, generally describing how he thought we ought to
handle the Whitewater investigations.

Q The role of the White House Counsel?

A That’s correct.

Q We have both of those documents. I would 1like to
start, Mr. President, by asking you some questions about
Vincent Foster. We know that you and Mr. Foster go back a
long way, back to kindergarten, as I understand it.

A Yes. I lived with my grandparents until I was four
and they had a house behind where Mr. Foster’s family lived'r

in Hope. So, I knew him from the time I was three or four

years old.
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6
Q And we are not going to take you right through
every year since then, but I would like to go back to the
period of time for just a few years before you became
" President in early 1993, that is, go back to say 1990, and
just in that period of time ask you some general questions.
First of all, I ask as to the extent to which
during that period of time you and Mrs. Clinton had social
contact with Mr. Foster and his wife? N
A By our standards, because we didn‘t go ogt much,.Q;

had a lot of social contacts with him. We were fréduent
guests in their home. That was mostly our social contact.
We would go over there and we would swim around the pool or
have dinner with them. Once in a while we would go out. I

would séy not more than once a year, maybe twice a year, but

we didn‘’t go out much.

Q Did you consider them in your close circle of
friends?

A Yes, I did.

Q What professional contact did you have with Mr.

Foster in those years, let’s say 1990 up to 199372

A I’‘m not sure I recall in that timeframe. Of
course, Hillary worked with vVince. They were in the same
division of the law firm and they worked very closely
together for the period that she was in the Rose Law Firm.

It seems to me that from time to time. Vince may
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have advised me on things that related to my work as

Governor, but I honestly don‘t remember whether they occurred

within that frame. If you have something specific in mind, I

‘could respond to that.

Q I will be happy to extend the frame back -a little

bit if there is something in your mind that you are thinking

of.

A I’m trying to remember whether he worked on things

that Hillary also worked on, or whether he ever advised —- I

think from time to time he advised me on matters réléting to
ny performance as Governor that required outside counsel.
I‘m not sure, but I don’t remember them specifically.
Nothing related to the savings and loan buFiness or anything
like that, but other things like maybe public utility

controversies or something. I‘d have to go back and look at

my records.

But I seem to remember that he did do one or two
things like that during the pendency of my governorship.

Q Were those matters that Mrs. Clinton also worked
on?

A Well, let’s see. She worked on the Little Rock
school desegregation case which affected -- which the state
was also involved in. I‘m not sure that Vince worked on
that. And then it seems to me they b&éh may have done some

work on the Grand Gulf nuclear power case. I think that’s
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right; I don’t recall that I remember anything else.

Q This is work they were doing for the State of
Arkansas, or for you as Governor?

A I‘m not sure. I’d have to go back and look at my
records. But essentially in the 12 years I was Governor, he
may have done a couple of things like that. Now, the Rose
Law Firm had, independent of Vince, had done various things
with state government for years, before my becoming Governor.
But I don’t remember anything else specifically.

Q We are not going to go into those at thi;'fime. I
just am really more interested at the moment in. Mr. Foster
personally. Did Mr. Foster --

A If you would like, I could go §§Ck and try to
refresh my memory as to these things or do some research on
it. I just don’t remember the specifics. It’s nothing I
thought about in trying to get ready for this.

Q I’11 discuss that with Mr. Kendall.

A Okay.

Q During this period, let’s take it five years back
from January 1993, did Mr. Foster do any personal work for
you, not in your capacity as Governor but just for you or
Mrs. Clinton, sort of Clinton family work?

A I don‘’t believe so, unless -— I don’t believe so.

Q I take it you obviously were responsible for his

eventual selection as Deputy White House Counsel?
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A That’s right.

Q Mrs. clinton, I assume, played a role in that as
well?

A She didn’t -- she certainly didn’t object to it.
But I was surprised frankly that he was willing to-come to
Washington. He seemed so happy doing what he was doing and
it seemed to fit him so well. But when I learned that he was

willing to come, I wanted him here because of his legal

ability and his judgment, and because he was cool under fire.
He tended to have a calming influence on people around him
and he tended to engender an awful lot of respect. So, I did

want him here.

Q Did you have conversations with’him personally
about that? |

A Yes, I did, and I offered him the job.

Q I think maybe you have anticipated one of the
questions, but was this something where he needed a little
selling to come, or was it something that you could tell he
really wanted to do from the beginning? Was he at all
reluctant to come?

A I don‘t recall that he was by the time I talked to
him. I think he had to -- he wanted to make sure that it was
okay with his family. I mean, he had -- my recollection of

our conversation was that he personally wanted to do it, but

he wanted to make sure it was okay with his family and that
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it was appropriate with the firm and all, that he could do
all the professional things he needed to do.

Q Was there a reason that he wasn‘t selected as the

"White House Counsel?

A Yes. o
Q What was that?
A There were two reasons. One is we thought that we

ought to have someone who had had more experience in and

around Washington. And the second was, we thought that given
the enormous scrutiny and, to some of us, occasion;i
prejudice that the national press corps had shown against our
state, it would be better iﬁ someone who was such a good
friend of mine were not the White House C?unsel.

Q Did Mr. Foster ever express to you a desire to be
the White House Counsel?

A Never. Never. As a matter of fact, he thoroughly
agreed with my decision.

Q During the period from January ‘93 right through
July 20, while you were President and he was Deputy White
House Counsel, how frequently did you have contact with him?

A Not often, and usually I would say the largest
number of times I saw him were on social occasions when he
would be at the White House after working’hbugs for

something.

Q How frequently was that?
FOU\#56806(URT516304)Dodd:70105028Pageé¥E 000471
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11

A Once, twice a month, I would say. And then perhaps
I saw him a time or two a month, unless we were working on
something specific.

Q Was he during this period of time working on any
matters for you personally? =

A Yes. I believe that he was trying to handle the

transition of our assets into a blind trust. I think that’s

all he was doing.

-

Q Were you aware that he was also doing some work iqi
connection with the preparation and filing of the %g# returns
for Whitewater for /90, ‘91, and ‘927

A I don’t recall that I was aware of that, no.

Q Was there any work that he was doing for you in

et |
connection with some property where you and Mrs. Clinton

might have wanted to build a home? Does that ring any bells?

A Yes. But I don‘t know that he did any work beyond

his collecting proposals. When I came up here, there were i
any number of people who thought they ought to —— various i
communities in the state ought to have Presidential retreats ;
of some Kind, and there were all these ideas. And I wasn‘t
sure any of it was appropriate. |
So, he was asked to Jjust collect and evaluate the B
proposals. We never did anything with any of them. lé
0 So, is it your best recollection then that the onlyg

work that he was doing for you that was personal in nature
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‘the Whitewater thing.

12

was this business of trying to put your assets into a bling

trust?

A Uh-huh. And I later learned what you said about

Q When did you first learn that? _—

A I don’t know, because I was aware that -- this kind
of gets back to the other inquiry you want. But I was aware
that we were trying to make sure that the tax returns were
appropriately filed. I‘m just not sure I knew Vinge had

anything to do with that.

Q Okay.
A I could have known it, too. I’m just not sure.
Q Okay. Did anyone ever raise any question at that

‘ !

time whether it was appropriate for Mr. Foster to be working

on any of those matters while he was White House counsel?

A No.

Q Or Deputy White House Counsel?

A No.

0 Did you have any concern about that yourself? i
A No, because I knew that we were simply -- with |

regard to the blind trust, I thought that was part of my
responsibility as President, to just get my things in a blind |
trust, and I think he was just overseeing that. 'Vi

With regard to the proposals for a Presidential |

retreat, I never took the whole idea very seriously. and I
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-in May, late spring, the first of May through the middle of

13

just wanted to make sure that we had lodged them in a place,

and that if we turned them down we could say that it was an

appropriate thing to do, legally appropriate, given my

" position as President.

So, I didn‘t think either one of those things was

out of the way.

Q Going now to the period of time, let’s say starting

July -- .
MR. CUTLER: Of 19937 it
BY MR. FISKE:
Q Of 793, yes. How frequently did you see Mr. Foster
then? ,
A Late spring to when?
Q That would make it two or three months before his
death.
A I would say no more than two or three times a
month.
) And were these on the social occasions that you
mentioned?
A Either that or he would come into the office for

some occasion that was in the course of something the legal
counsel’s office was working on.
Q Did you have an occasion during those situations to

talk to him at any length about anything to do with his
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personal situation?
A No, not at length.

Q Well, let me ask you, right up to let’s say July

"19th, the day before his death, right up to then had he ever

expressed any concern to you personally about anything that
was bothering him about his job or anything in his personal
life?

A The answer to your specific question is no. I

wouldn’t characterize it that way.

Q Well, is there some way that I cou}d havé'put that

that would --
A Yes.
Q —- have produced a better answer?

ot

A No. Well, yes.

Q A more complete answer, I mean?

A I knew that he felt badly that he had been
personally criticized in the Wall Street Journal, and I Kknew
that he —— even though he thought it was unfair and
inaccurate. And I knew that he was a perfectionist who was
concerned at the bad publicity the Administration had gotten

over two or three issues relating to the organization of the

White House.
Q What were those issues?
A Well, specifically I know the travel office issue.

And that he was concerned that these problems were not
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servihg me well and were undermining my —— or at least not
undermining, but interfering with my ability to do my job as
well as possible.

But I have to tell you, sir, that didn‘’t surprise
me. I mean, he was a serious man and a perfectionist. So,
he didn’t like to see things go wrong in the office on the
one hand. And, on the other, he had, as far as I know, never

been subject to any sort of criticism about his professional

work or his judgment before the Journal editorial page
issues. |

Q Other than the Wall Street Journal and the concern
about the travel office, was there anything else specific

that you heard was concerning him? £ £%

A No.

0 When you say you learned this, did you learn this
from him or did you learn this indirectly through someone
else?

A Well, with regard to the Journal, I didn‘t have to
learn it from anybody. I knew him well enough to know when I
read the editorial it would bother him. So, I asked about
that.

Q Asked him?

A No, I didn‘’t ask him. I can’t remember. I may
have asked Mr. Nussbaum or somebody. But, you know, this was

just in passing. I didn‘t spend a lot of time on it.
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I had —- I presume you are going to ask about this,
but I did have a conversation with him the night before his
death.

Q Yes, I will get to that. That’s why up to now we
are just up to the 19th. a5 "

A Uh-huh. But in that conversation, I referred in
the briefest manner to the whole question of operational

problems in the White House. So, when we get to that, we can

-~

talk about that.

Q We’ll get there in just a minute. Was there

anything else that you heard, right up to that phone

conversation on the 19th, that "

A No.
Q -- might be disturbing him?
A No.

Q Had you ever heard that he was thinking of
resigning his job?

A No.

Q Had you ever --

A Not that I recall.

Q Okay. Had you ever heard that he expressed concern
about some of the unfairness of life in Washington?

A Not that I recall. But there was a lot of that
kind of concern around that time. I don‘t recall anything

specific though from him.
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Q Did you ever hear that he had been concerned in any
way about anything relating to his personal life?
A No.
‘Q Had you heard from him or anyone else that he was
depressed? -

A No. Not depressed. Now, again leading up to the

day --

0 Right.

A -- when I talked to him, I knew that he had been .. .
concerned about these things that I mentioned earliéf. But I
wouldn’t use the word "depressed".

Q Okay. Let me ask you now about the telephone
conversation on the 19th. I understand, qt least from press
reports, that you initiated that call?

A Yes, I called him. I called him because I hadn‘t
seen him in a while and I had talked that day to Mr. Hubbell
who told me that the Hubbells and the Fosters and another
couple had spent the weekend in Maryland and had a very good
time. It was a time of high stress for the counsel’s office
because of the White House travel office matter and other
things. And he said that he thought Vince had had a great
time and that it had been good for them to get away from the
grind of the office and had been a very good weekend.

And so, I hadn’t seen Vince in a while and I hadn‘t

had a chance to talk to him in a few weeks. So, I decided I
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would call and invite him to the movie that night. So,
that’s what prompted the call. I called him and asked him if
he wanted to come and watch the movie.

Q That was "In The Line Of Fire"?

A Uh-huh. . -

Q And you were watching that in the White House?

A Uh-huh, in the theater here.

Q Who else was there?

A I think there was just a couple of us. ;Tthink Mr;
Hubbell was there. I think Mr. Lindsey was there.i:i'm not
sure if anybody else was there.

Q Where did you reach Mr. Foster?

A I got him at home.

Q How long did you talk? gm

A Ten, 15 minutes.

Q .Can you give us the conversation, to the best of
your memory?

A Yes. When I called him, I thought he might still
be at work but it was in the evening. I don‘t remember
exactly what time it was, but it was already night. But he
said -- first I asked him if he wanted to come to the movie.
And he said that he would like to, but that he was already
home with Lisa and he didn‘t think he should leave and come
back to the White House. I understood that.

And then I asked him, you know, if he had a good
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time over the weekend, and he said they had a great time.

Then I told him that I wanted to talk to him about

some matters relating to the White House and I wanted to ask

not see him the next day because we had the announcement of
Mr. Freeh, the FBI Director, and several other things on my
schedule, and could we please meet on Wednesday. And he

said, yes, I’ve got some time on Wednesday and I‘11 see you

then.

..

And that was it. That’s basically what we talked

about.

Q And how did he seem to you?
A Well, he didn‘t seem unduly distressed. I mean, !

Vince Foster was a very low-key guy. And when you talk to

him on the phone, I mean it was not that different from any

other conversation I ever had with him.

Q When you hung up the phone, did you have any cause ;
for.concern about -- i i

A None. None. As a matter of fact, I was just
pleased that I was going to be seeing him Wednesday because I
hadn’t seen him in a while. I mean, whole weeks would go by E
and I wouldn‘t see him and I missed that. So, I wanted to
see him.

Q Was that the last time you talked to him?

A Yes, it was.
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Q At any time from him, or from anyone else directly
or indirectly, did you ever hear that he was concerned in any

way about anything relating to Whitewater, Madison Guaranty

" Savings & Loan?

A No. _

Q Did you ever hear, directly or indirectly from him
or anyone else, that he had any concern about any matters
relating to any legal problems that you and Mrs. Clinton

might or might not be facing?

A No.

Q Just one last question about this phone call. Did
you place this phone call to him because you had heard from
other people that he was sort of down and’you thought he
might need a little cheering up? |

A No, because I knew he had been under a lot of
stress, as all the members of the counsel’s office were,
trying to deal with this travel office issue and other things
that were going on, just general burden of work. But, in
fact, I had heard from Mr. Hubbell that they had had a very
good weekend and that he seemed much more relaxed and that it
was a good thing for him to have a chance to get away with
his wife and with two other couples who were friends of his.

So, I called him just because I genuinely missed

him and I wanted to talk with him. I wanted to see how he

was doing, but I also wanted to ask his advice on some
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thinés.
Q Did you see him on the 20th?
A Yes. I believe I saw him in the Rose Garden. I

" think when we named Mr. Freeh, he was in the back of the Rose

Garden watching the ceremony. And that’s the last-time I

ever saw hinm.

!
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|
MEMORANDU|M

|
Ken Starr, Bill Duffey, Mark Tuohey, J('?hn Bates, Sam Dash

TO:

FROM: Brett Kavanaugh .
DATE: January 25, 1995 ‘-|
RE:

|

1
Per Ken’s request, I have preliminarily examin"ed the question whether the sworn
statements of the President and the First Lady are covered by Rule 6(e)’s secrecy requirements.’

In anticipation of our meeting Friday, I thought a brief wri’ﬂlten outline of the issue, as well as my
This memorandum is not intended to be an exhaustive or final

views on it, might be helpful.
legal analysis. (Attached to this memorandum is a letter‘ from Williams & Connolly on the

|
|

|

|

|

|

Application of Rule 6(e) to Sworn Stateménts of the President and the First Lady ,’
' |
|

|

|

|

|

issue.) "
1 i

|

1. Some factual background: First, Mark Stein anformed me that there was no oral |
or written agreement between the President (and First Lady) and the Fiske team reached before .
the testimony on June 12, 1994, with respect to whether the Fiske team would consider the |
transcripts 6(e) material. Someone should double-check this pomt with Bob Fiske and perhaps

Williams & Connolly as well. Second, | ‘
| Third,

,the Fiske team gave Congress the 302’s relevant to the Foster death issue and to the White
House-Treasury contacts issue after the Fiske team had conqluded its investigation into those
matters. Fourth, the Fiske team gave Congress those portions of the President’s transcript and
the First Lady’s transcript that dealt with the Foster death is'§ue, but it did not produce those
portions dealing with the White House-Treasury contacts issue (or the Foster documents issue).

|

The Fiske team thus treated |
parts of the transcripts as equivalent to 302°s.

2. Despite noises from the Hill, I do not see why Congress would want to obtain the
transcripts at this point. We are pursuing active, ongoing investigations into both the Foster
documents issue and the White House-Treasury contacts issue; and as Congress well knows, the
standard practice of the Department of Justice is not to give Congress documents pertaining to

. . shall not disclose

' Rule 6(e) states in relevant part: "A[n] attorney for the government .
matters occurring before the grand jury, except as otherwise provided for in these rules."

1

w3
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an open investigation. Congress can override that practice, but it almost never does, according
to the Department of Justice.> We need to emphasize this point to Congress, which I am not
sure we have done yet. In short, even if we consider the transcripts equivalent to 302’s (as
Congress wishes) rather than equivalent to grand jury transcripts (as Williams & Connolly
wishes), we should not yet give the transcripts to Congress because they relate to an open (albeit
in part "reopened") investigation.

To be sure, the Fiske team gave Congress the 302’s it had gathered in connection with
the contacts and Foster death issues, but that alone should not constitute a waiver of our ability
-- consistent with the traditional practice of the Department of Justice -- to keep our records
secret until these reopened investigations are complete.

3. Once we complete our investigations into the contacts issue and the Foster issues, we
must decide whether to turn over 302’s on completed individual investigations or wait until we
conclude the entire investigation. That will be a tricky issue with Congress, and one we should
discuss at some length before final resolution is reached. (Keep in mind that we have no legal
authority to prevent Congress from obtaining these 302’s.) In any event, if we decide not to turn
over any 302’s before the end of the entire investigation, it logically must follow that we should
not voluntarily turn over the transcripts of the President’s testimony and the First Lady’s
testimony before the end of the entire investigation.

4. If and when: (1) we give 302’s to Congress; or (2) Congress subpoenas the President’s
transcript and/or the First Lady’s transcript from us, the question whether the transcripts are
protected by Rule 6(e) will be squarely presented.

In considering the broad question of what are "matters occurring before the grand jury"
for purposes of Rule 6(e), it is useful to consider the two kinds of grand jury subpoenas. With
respect to d subpoena duces tecum, it would seem that the information in the subpoena itself and
the documents returned pursuant to the subpoena should be considered matters occurring before
the grand jury. (To my surprise, some courts have held that the documents returned pursuant to
a subpoena are not matters occurring before the grand jury. See U.S. Department of Justice,
Federal Grand Jury Practice pp. 159-160 (1993).) With respect to a subpoena ad testificandum,
it similarly would seem that the information in the subpoena itself and any testimony before the
grand jury should be considered matters occurring before the grand jury. And, indeed, that is
what the courts have held. See id. at p. 158.

What about transcripts or reports of interviews that are conducted outside the presence of
the grand jury (and that by definition therefore are not compelled by grand jury subpoena)? The

? Mary Hardenriker, 514-2419, who is Counsel to the Assistant Attorney General for the
Criminal Division (JoAnn Harris).

2
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1

question seems to answer itself: An interview condueted outside the presence of the grand jury
is not a matter occurring before the grand jury. See Ih re Grand Jury Matter (Catania), 682 F.2d
61, 64 (3rd Cir. 1982) ("information developed by the FBI, although perhaps developed with an
eye toward ultimate use in a grand jury proceeding, exists apart from and was developed
independently of grand jury processes"); see also Ahdaya v. United States, 815 F.2d 1373 (10th
Cir. 1987) ("there is a clear distinction between a memorandum of the testimony given by a
witness before the grand jury and a memorandum c)f what that person told an investigator outside

the grand jury room"). '
/

In the analogous situation where documents obtained independently of the grand jury’s subpoena
power are later given to the grand jury, courts do not consider the documents to be covered by
Rule 6(¢). See U.S. Department of Justice, Federal Grand Jury Practice pp. 158-159 (1993)
("Rule 6(¢) usually does not govern the disclosure of documents obtained by means independent
of the grand jury. This is true even when such documents later have been examined by the grand
jury, or made grand jury exhibits, so long as disclosure of the documents does not reveal that
they were exhibits."). That approach seems faithful to the language of the Rule. As applied to
transcripts of witness interviews, therefore, the grand jury transcript of the reading of the
transcript or report of prior testimony should be covered by Rule 6(¢), but the original transcript
or report of the prior testimony should not be covered by Rule 6(e).’

There is, however, at least one circuit case stating that Rule 6(e) applies in cases where
a person’s statement outside of the grand jury is later read to the grand jury. In a Third Circuit
case, In re Grand Jury Matter, 697 F.2d 511 (1982), the court held (without any analysis) that
"[n]o meaningful distinction can be drawn between [grand jury] transcripts and witness interviews
conducted outside the grand jury’s presence but presented to it. Thus, Rule 6(e)(2) governs the
disclosure of the witness interviews."

I doubt that many courts today would reach that conclusion. Courts now pay much closer
attention to the precise language of rules and statutes than they previously did. See e.g., Central
Bank of Denver v. First Interstate Bank, 114 S. Ct. 1439, 1449 (1994). Under the plain language
approach to the interpretation of statutes and rules, it is difficult to understand how a witness
interview that occurs outside the grand jury (and is not therefore compelled by a grand jury

* If the Rule were otherwise, it could be easily manipulated. A document obtained without
subpoena, or a transcript or report of an interview that occurred outside the grand jury, could be
transformed magically into a matter occurring before the grand jury simply by reading the
document or transcript or report to the grand jury.

* It may be relevant to note that court’s predilections: "Were we writing on a clean slate,
we might well hold that disclosure of any matter generated in connection with a grand jury
proceeding is governed by Rule 6(e)(2)." Id. at 512.

3
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subpoena) can be considered a matter occurring before the grand jury -- regardless of what
subsequently happens before the grand jury. The language of the Rule is not sufficiently elastic
to cover testimony not compelled by the grand jury and not given before the grand jury. As I
stated above, therefore, the most natural reading of Rule 6(e) as applied to transcripts or reports
of non-grand-jury witness interviews is that: (1) the grand jury transcript of the reading of the
transcript or report of prior testimony is covered by Rule 6(e); but (2) the original transcript or
report of the prior testimony is not covered by Rule 6(¢). Reasonable minds certainly can differ
on this point, however, so we should discuss this at some length on Friday.’

S. One other possible argument in favor of non-disclosure of the transcripts is as follows:
An implicit exception to Rule 6(e) should apply when the President is involved given the time
demands of the President, the security demands with respect to the President, etc. Under this
approach, a President’s statement outside the grand jury context could be considered the
equivalent of grand jury testimony. I find the argument unpersuasive. First, there is no plausible
argument that this interpretation is necessary to save the President’s time so that he can work on
important issues (unlike in the Paula Jones suit, for example). The President would spend almost
as much time on a sworn statement as he would on a grand jury appearance. And the security
issue seems especially dubious. The President jogs by the Federal Courthouse, so it would be
rather strange to say that security issues prevent the President from appearing before the grand
jury inside the courthouse.

Perhaps there could be some kind of argument based on the "dignity of the Presidency"
and/or separation of powers. This argument seems weak, however, given the deeply rooted
history and tradition of this country’s jurisprudence that the President is not above the law. Why
should the President be different from anyone else for purposes of responding to a grand jury
subpoena ad testificandum? Once in the grand jury room, the President might claim executive
privilege if asked about certain communications, but that seems a different issue altogether. Cf.
also United States v. Nixon, 418 U.S. 683, 709, 713 (1974) ("To ensure that justice is done, it
is imperative to the function of courts that compulsory process be available for the production
of evidence needed either by the prosecution or the defense. . . . We conclude that when the

5

The Criminal Division’s manual Federal Grand Jury Practice states that "statements
obtained from witnesses who have been subpoenaed to appear before the grand jury ordinarily
should be treated the same as grand jury testimony." P. 167. Beale and Bryson state, however,
that "a statement made by a witness outside the grand jury context is not a matter occurring
before the grand jury, even if the statement is identical to the witness’s grand jury testimony."
Grand Jury Law and Practice § 7.06, at p. 26. I agree with Beale & Bryson: A grand jury
subpoena by law cannot be used to compel an interview outside the presence of the grand jury,
so a witness’ testimony given outside the grand jury after issuance of a grand jury subpoena is
not compelled by the grand jury, much less a matter "occurring before the grand jury." In any
event, this issue is not relevant here because no grand jury subpoena was ever issued to the
Clintons.

4
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y
b

ground for asserting privilege as to subpoenaed materiq'ls sought for use in a criminal trial is
based only on the generalized interest in conﬁdentlahty,' it cannot prevail over the fundamental
demands of due process of law in the fair admlmstratloh of criminal justice.").

I

Even were there a Presidential exception to the ,'ieﬁnition of "matters occurring before the
Indeed, I see far less

grand jury," that exception likely would not apply to, the First Lady.
justification for the First Lady to obtain an 1mp11ed’ bxceptlon to 6(e) than I do for Cabinet

Secretaries, for example. I
l

Recommendations/ fgl)r Action

1

|
l

1

2 We should inform Congress as soon ds possible that the portions of the transcripts
they have requested relate to open, active 1nvest1gaqons and that, at this point, we are relying on

that rationale as the basis for non-disclosure.
We should decide whether, after individual investigations (the Foster documents

3. i
investigation, for example) have concluded, we w}ll produce 302’s to Congress

5
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DAVID E. KENDALL
(202) 434-5145

—CONFIDENTIAL—

Hon. Kenneth W. Starr
Independent Counsel

Office of the Independent Counsel
1001 Pennsylvania Avenue, N.W.

Suite 490N
Washington, D.C.

Dear Judge Starr:

C

formal request my September 30 conversation wiﬁh Mark Stein. I
told Mr. Stein I understood there had been a rekent Congressionaﬂ

request for your office to alter its position with regard to the |

confidentiality of the transcripts of the sworn.testimony given

1994.

20004

LAW OFFICES

WILLIAMS & CONNOLLY

725 TWELFTH STREET, N.W.
WASHINGTON, D. C. 20005
(202) 434-5000
FAX (202) 434-5029

October 11, 1994

|
Judge Mikva and I thought it prudent to f?llow up with a

|
by the President and Mrs. Clinton to the Indepenpent Counsel on
June 12,

By! Hand |

FOIA(b)(3) - Fed. R. Crim. Pro. 6(e) - Grand Jury|
|

|

|
1

EDWARD BENNETT WILLIAMS (1920-1988)
PAUL R. cONNOLLY (1922-1978)

|
|
|
\, \
|
|
|
|
|

|
|

1
|

|
|

Shortly before the House and Senate Banking Committee

|
|
|
|

|
hearings on certain Whitewater matters last July,‘there was a

C

request for Congressional access to these transcripts which was
identical to the present request.
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WILLIAMS 8 CONNOLLY
Hon. Kenneth W. Starr / ;

€  octover 11, 1994 PO
Page 2 o/ |
A 1

A ! I

/ 1 f

’ | I

|

f

, ‘ ,.
|

i

4 1

the President and Mrs. Cliﬁton was with kespect to the release of
/ 1
At a‘meeting with Mr! stein on July 25, 1994, .
| |
el, Joel I. Klein, Deputy ,

The Independent Counsellinquired wﬁat the legal position of

these transcripts.
Lloyd N. Cutler, Esq.,/White House Couns

’ |
White House Counsel,,énd I informed Mr. %tein of the Clintons’

/ !
position and laid 9ut the constitutional,| legal, and policy

’

cooperated fully/with the Independent Couﬁsel's requests for
/ |

|
|
|
reasons why such disclosure was inappropr@ate. The Clintons had ;
;
information, ybluntarily appearing to giv% sworn testimony and ;
|

|

answering all questions, without any clai@ of privilege of any

./ . . ' .
This testimony was responsive to the questions of the

kind.
/
|

Independent Counsel
While the Clintons have emphasized their

- —

willingness to provide information to Congress in appropriate

ways,

Subsequent to our meeting on July 25, 1994, Mr. Stein

telephoned me to state that the Independent Counsel had

determined, quite correctly, I believe, that it would be
inappropriate to disclose the transcripts to Congress. The

hearings then proceeded in both the Senate and the House.
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WILLIAMS 8 CONNOLLY

Hon. Kenneth W. Starr
October 11, 1994
Page 3

As I told Mr. Stein in our recent telephone conversation, I
do not believe any events have occurred which should cause your
office to alter its previous decision. Should it consider doing

so, I respectfully request the right to be heard, as we were last
/

LR—

July, with respect to the relevant constitutional, legal, and
policy considerations.

It is not my purpose here to set forth in detail these
considerations, but I think it appropriate to sketch very briefly
some of the relevant precedents. Serious constitutional
questions are presented whenever the Congress seeks to compel or
secure testimony from the President or from executive officials.

It is well settled that Presidential communications are

presumptively privileged. Nixon v. Sirica, 487 F.2d 700, 713

(D.C. Cir. 1973). Although the President’s executive privilege
may, under certain circumstances, be outweighed by the grand
jury’s "right to every man’s evidence," id. at 712, an attempt by
Congress to obtain Presidential communications presents serious

separation of powers issues. In Senate Select Committee on

Presidential Campaign Activities v. Nixon, 498 F.2d 725, 726

(D.C. Cir. 1974), the United States Court of Appeals for the
District of Columbia rejected a Congressional committee’s attempt
to obtain production of tape recordings of conversations between
the President and his aides holding that:

the need for the tapes premised solely on an
asserted power to investigate and inform cannot
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Hon. Kenneth W. Starr
October 11, 1994
Page 4

justify enforcement of the Committee’s subpoena
There is a clear difference between

Congress’s legislative tasks and the

responsibility of a grand jury, or any institution

engaged in like functions.
Id. Because the Congressional request for the President’s and
First Lady’s testimony is similarly premised upon a general and
unparticularized need to "investigate and inform," the Congress

is not entitled to these materials.

Moreover, Rule 6(e), of the Federal Rules of Criminal

Procedure,

That rule prohibits, of course, the

public disclosure of "matters occurring before the grand jury,"
except pursuant to court order. The rule against disclosure is
so well established that most reported cases do not involve the
revelation of grand jury testimony but rather concern exhibits or
expert reports prepared for the use of the grand jury.
Acknowledging the "’'necessarily broad’ scope of Rule 6(e),"

Senate of the Commonwealth of Puerto Rico v. United States

Department of Justice, 823 F.2d 574, 584 (D.C. Cir. 1987), the
United States Court of Appeals for the District of Columbia ruled
that, for purposes of an FOIA request, "the touchstone is whether

disclosure would ‘tend to reveal some secret aspect of the grand

jury’s investigation’, such matters as ‘"the identities of
witnesses or jurors, the substance of testimony . . . and the
like,"’" id. at 582. The United States Court of Appeals for the
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\

Third Circuit has similarly held that Rule 6 (e) prohibits

jury:

disclosure of witness interviews conducted outside the grand
jury’s presence for the purpose of presentation to the grand

1

\

\

"No meaningful distinction can be drawn between
transcripts and witness interviews conducted outside the grand \

1

\
jury’s presence but presented to it."
697 F.2d 511, 512 (3rd Cir. 1982).

\

1

In re Grand Jury Matter,

Sincerely,

Ve £ e

David E. Kendall
Mark Stein, Esqg.

CC:
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I
|

MEMORANDUM | \
|

\
TO: Ken Starr, Bill Duffey, Mark Tuohey, John Bates, Sam Dash i
FROM: Brett Kavanaugh i . \‘
DATE: January 25, 1995 I; \"
RE: Application of Rule 6(e) to Sworn Statements o;f the President and the Firs|t‘ Lady

\

|
; \

Per Ken’s request, I have preliminarily examined q'he question whether the sworn
statements of the President and the First Lady are covered by Rule 6(e)’s secrecy requlreme}\lts
In anticipation of our meeting Friday, I thought a brief written buthne of the issue, as well as.my
views on it, might be helpful. This memorandum is not mteqlded to be an exhaustive or final
legal analysis. (Attached to this memorandum is a letter fr(?m Williams & Connolly on ‘he
issue.)

| \.

|
1. Some factual background: First, Mark Stein informed me that there was no ordl
or written agreement between the President (and First Lady) ahd the Fiske team reached before
the testimony on June 12, 1994, with respect to whether thel Fiske team would consider thd
transcripts 6(e) material. Someone should double-check this pomt with Bob Fiske and perhaps,
Williams & Connolly as well. Second, | '
1 TR,
the Fiske team gave Congress the 302’s relevant to the Foster death issue and to the White
House-Treasury contacts issue after the Fiske team had concluded its investigation into those
matters. Fourth, the Fiske team gave Congress those portions lof the President’s transcript and
the First Lady’s transcript that dealt with the Foster death iss'}le, but it did not produce those
portions dealing with the White House-Treasury contacts issue (or the Foster documents issue).
The Fiske team thus treated | |
parts of the transcripts as equivalent to 302’s.

2. Despite noises from the Hill, I do not see why Congress would want to obtain the
transcripts at this point. We are pursuing active, ongoing investigations into both the Foster
documents issue and the White House-Treasury contacts issue; and as Congress well knows, the
standard practice of the Department of Justice is not to give Congress documents pertaining to

! Rule 6(e) states in relevant part: "A[n] attorney for the government . . . shall nat disclose
matters occurring before the grand jury, except as otherwise provided for in these rules."

1
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an open investigation. Congress can override that practice, but it almost never does, according
to the Department of Justice.> We need to emphasize this point to Congress, which I am not
sure we have done yet. In short, even if we consider the transcripts equivalent to 302’s (as
Congress wishes) rather than equivalent to grand jury transcripts (as Williams & Connolly
wishes), we should not yet give the transcripts to Congress because they relate to an open (albeit
in part "reopened") investigation.

To be sure, the Fiske team gave Congress the 302’s it had gathered in connection with
the contacts and Foster death issues, but that alone should not constitute a waiver of our ability
-- consistent with the traditional practice of the Department of Justice -- to keep our records
secret until these reopened investigations are complete.

3. Once we complete our investigations into the contacts issue and the Foster issues, we
must decide whether to turn over 302’s on completed individual investigations or wait until we
conclude the entire investigation. That will be a tricky issue with Congress, and one we should
discuss at some length before final resolution is reached. (Keep in mind that we have no legal
authority to prevent Congress from obtaining these 302’s.) In any event, if we decide not to turn
over any 302’s before the end of the entire investigation, it logically must follow that we should
not voluntarily turn over the transcripts of the President’s testimony and the First Lady s
testimony before the end of the entire investigation.

4. If and when: (1) we give 302’s to Congress; or (2) Congress subpoenas the President’s
transcript and/or the First Lady’s transcript from us, the question whether the transcripts are
protected by Rule 6(e) will be squarely presented.

In considering the broad question of what are "matters occurring before the grand jury"
for purposes of Rule 6(e), it is useful to consider the two kinds of grand jury subpoenas. With
respect to a subpoena duces tecum, it would seem that the information in the subpoena itself and
the documents returned pursuant to the subpoena should be considered matters occurring before
the grand jury. (To my surprise, some courts have held that the documents returned pursuant to
a subpoena are not matters occurring before the grand jury. See U.S. Department of Justice,
Federal Grand Jury Practice pp. 159-160 (1993).) With respect to a subpoena ad testificandum,
it similarly would seem that the information in the subpoena itself and any testimony before the
grand jury should be considered matters occurring before the grand jury. And, indeed, that is
what the courts have held. See id. at p. 158.

What about transcripts or reports of interviews that are conducted outside the presence of
the grand jury (and that by definition therefore are not compelled by grand jury subpoena)? The

2 Mary Hardenriker, 514-2419, who is Counsel to the Assistant Attorney General for the
Criminal Division (JoAnn Harris).

2
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/

1

question seems to answer itself: An interview conduc,{ed outside the presence of the grand jury
is not a matter occurring before the grand jury. See In re Grand Jury Matter (Catania), 682 F.2d
61, 64 (3rd Cir. 1982) ("information developed by tt)'e FBI, although perhaps developed with an
eye toward ultimate use in a grand jury proceeding, exists apart from and was developed
independently of grand jury processes"); see also Ahdaya v. United States, 815 F.2d 1373 (10th
Cir. 1987) (“there is a clear distinction between a memorandum of the testimony given by a
witness before the grand jury and a memorandum ?f what that person told an investigator outside
the grand jury room"). '

/

In the analogous situation where documents obtained independently of the grand jury’s subpoena
power are later given to the grand jury, courts do not consider the documents to be covered by
Rule 6(¢). See U.S. Department of Justice, Federal Grand Jury Practice pp. 158-159 (1993)
("Rule 6(e) usually does not govern the disclosure of documents obtained by means independent
of the grand jury. This is true even when such documents later have been examined by the grand
jury, or made grand jury exhibits, so long as disclosure of the documents does not reveal that
they were exhibits."). That approach seems faithful to the language of the Rule. As applied to
transcripts of witness interviews, therefore, the grand jury transcript of the reading of the
transcript or report of prior testimony should be covered by Rule 6(e), but the original transcript
or report of the prior testimony should not be covered by Rule 6(¢).

There is, however, at least one circuit case stating that Rule 6(e) applies in cases where
a person’s statement outside of the grand jury is later read to the grand jury. In a Third Circuit
case, In re Grand Jury Matter, 697 F.2d 511 (1982), the court held (without any analysis) that
"[n]o meaningful distinction can be drawn between [grand jury] transcripts and witness interviews
conducted outside the grand jury’s presence but presented to it. Thus, Rule 6(e)(2) governs the
disclosure of the witness interviews."

I doubt that many courts today would reach that conclusion. Courts now pay much closer
attention to the precise language of rules and statutes than they previously did. See e.g., Central
Bank of Denver v. First Interstate Bank, 114 S. Ct. 1439, 1449 (1994). Under the plain language
approach to the interpretation of statutes and rules, it is difficult to understand how a witness
interview that occurs outside the grand jury (and is not therefore compelled by a grand jury

* If the Rule were otherwise, it could be easily manipulated. A document obtained without
subpoena, or a transcript or report of an interview that occurred outside the grand jury, could be
transformed magically into a matter occurring before the grand jury simply by reading the
document or transcript or report to the grand jury.

* It may be relevant to note that court’s predilections: "Were we writing on a clean slate,
we might well hold that disclosure of any matter generated in connection with a grand jury
proceeding is governed by Rule 6(e)(2)." Id. at 512.

3
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subpoena) can be considered a matter occurring before the grand jury -- regardless of what
subsequently happens before the grand jury. The language of the Rule is not sufficiently elastic
to cover testimony not compelled by the grand jury and not given before the grand jury. AsI
stated above, therefore, the most natural reading of Rule 6(e) as applied to transcripts or reports
of non-grand-jury witness interviews is that: (1) the grand jury transcript of the reading of the
transcript or report of prior testimony is covered by Rule 6(e); but (2) the original. transcript or
report of the prior testimony is not covered by Rule 6(¢). Reasonable minds certainly can differ
on this point, however, so we should discuss this at some length on Friday.’

5. One other possible argument in favor of non-disclosure of the transcripts is as follows:
An implicit exception to Rule 6(e) should apply when the President is involved given the time
demands of the President, the security demands with respect to the President, etc. Under this
approach, a President’s statement outside the grand jury context could be considered the
equivalent of grand jury testimony. I find the argument unpersuasive. First, there is no plausible
argument that this interpretation is necessary to save the President’s time so that he can work on
important issues (unlike in the Paula Jones suit, for example). The President would spend almost
as much time on a sworn statement as he would on a grand jury appearance. And the security
issue seems especially dubious. The President jogs by the Federal Courthouse, so it would be
rather strange to say that security issues prevent the President from appearing before the grand
jury inside the courthouse.

Perhaps there could be some kind of argument based on the "dignity of the Presidency"
and/or separation of powers. This argument seems weak, however, given the deeply rooted
history and tradition of this country’s jurisprudence that the President is not above the law. Why
should the President be different from anyone else for purposes of responding to a grand jury
subpoena ad testificandum? Once in the grand jury room, the President might claim executive
privilege if asked about certain communications, but that seems a different issue altogether. Cf.
also United States v. Nixon, 418 U.S. 683, 709, 713 (1974) ("To ensure that justice is done, it
is imperative to the function of courts that compulsory process be available for the production
of evidence needed either by the prosecution or the defense. . . . We conclude that- when the

5

The Criminal Division’s manual Federal Grand Jury Practice states that "statements
obtained from witnesses who have been subpoenaed to appear before the grand jury ordinarily
should be treated the same as grand jury testimony." P. 167. Beale and Bryson state, however,
that "a statement made by a witness outside the grand jury context is not a matter occurring
before the grand jury, even if the statement is identical to the witness’s grand jury testimony."
Grand Jury Law and Practice § 7.06, at p. 26. I agree with Beale & Bryson: A grand jury
subpoena by law cannot be used to compel an interview outside the presence of the grand jury,
so a witness’ testimony given outside the grand jury after issuance of a grand jury subpoena is
not compelled by the grand jury, much less a matter "occurring before the grand jury." In any
event, this issue is not relevant here because no grand jury subpoena was ever issued to the
Clintons. .

-

4
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ground for asserting privilege as to subpoenaed materials sought for use in a criminal trial is
based only on the generalized interest in confidentiality, it cannot prevail over the fundamental
demands of due process of law in the fair administration of criminal justice.").

Even were there a Presidential exception to the definition of "matters occurring before the
grand jury," that exception likely would not apply to the First Lady. Indeed, I see far less
justification for the First Lady to obtain an implied exception to 6(e) than I do for Cabinet
Secretaries, for example.

Recommendations for Action

1

2 We should inform Congress as sdon as possible that the portions of the transcripts
they have requested relate to open, active investigations and that, at this point, we are relying on
that rationale as the basis for non-disclosure. I'

3. We should decide whether, aft«r:r individual investigations (the Foster documents
investigation, for example) have concluded, \iVe will produce 302’s to Congress.

L

[FOIA(b)(3) - Fed. R. Crim. Pro. 6(e) - Grand Jury]
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LAW OFFICES
WILLIAMS 8 CONNOLL'lY
725 TWELFTH STREET, N.W.
WASHINGTON, D. C. 20005

|
DAVID E. KENDALL (202) 434-5000 ‘
(202)-434-5145 FAX (202) 434-5029 |
|
|
|

EDWARD BENNETT WILLIAMS (1920-1988)
PAUL R. CONNOLLY (1922-1978)

October 11, 1994

CONFIDENTIAL

Hon. Kenneth W. Starr

Independent Counsel
Office of the Independent Counsel

1001 Pennsylvania Avenue, N.W.

Suite 490N
Washington, D.C. 20004

Dear Judge Starr:

|
Judge Mikva and I thought it prudent to follow up with a
1

formal request my September 30 conversation wiFh Mark Stein. I

told Mr. Stein I understood there had been a récent Congressional

|
|
|
|
|
|
|
|
|
|
|
|
|
!
|
|
|
|
|
i
request for your office to alter its position with regard to the !
| |
|

confidentiality of the transcripts of the sword testimony given
‘ T
by the President and Mrs. Clinton to the Independent Counsel on
1

June 12, 1994.

|
|
1

Shortly befcre the House and Senate Banking‘Committee
|

hearings on certain Whitewater matters last Julyﬁ there was a

request for Congressional access to these transcﬁipts which was

identical to the present request.
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|

l\
|
|
|
||
|

|

|

/ '
|

1
T

/
The Independent Counsel ;nquired what, the legal positi?n of

the President and Mrs. Clintton was with rekspect to the releése of

’ 1

/

these transcripts. At a méeting with Mr. $tein on July 25, 1994,
Lloyd N. Cutler, Esq., White House Counsel

|

y Joel I. Klein, Députy
I |
White House Counsel, afid I informed Mr. St?in of the Clintons’

/ '
position and laid ogt the constitutional, legal, and policy

reasons why such disclosure was inappropridte. The Clintons

cooperated fully/%ith the Independent Counéel's requests for

|
had
|
/ 1

information, vﬁluntarily appearing to giveEsworn testimony an%
answering aly'questions, without any claim;of privilege of any}
kind. Thif/testimony was responsive to thé questions of the }
Independent Counsel | |

While the Clintons have emphasized their ‘

T |
willingness to provide information to Congress in appropriate
ways,

—

Subsequent to our meeting on July 25,

1994, Mr. Stein
telephoned me to state that the Independent Counsel had

determined, quite correctly, I believe, that it would be

inappropriate to disclose the transcripts to Congress. The
hearings then proceeded in both the Senate and the House.
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As I told Mr. Stein in our recent telephone conversation, I
do not believe any events have occurred which should cause your
office to alter its previous decision. Should it consider doing

so, I respectfully request the right to be heard, as we were last
_/

P

July, with respect to the relevant constitutional, legal, and
policy considerations.

It is not my purpose here to set forth in detail these
considerations, but I think it appropriate to sketch very briefly
some of the relevant precedents. Serious constitutional
questions are presented whenever the Congress seeks to compel or
secure testimony from the President or from executive officials.

It is well settled that Presidential communications are

presumptively privileged. Nixon v. Sirica, 487 F.2d 700, 713

(D.C. Cir. 1973). Although the President’s executive privilege
may, under certain circumstances, be outweighed by the grand
jury’s "right to every man’s evidence," id. at 712, an attémpt by
Congress to obtain Presidential communications presents serious

separation of powers issues. In Senate Select Committee on

Presidential Campaign Activities v. Nixon, 498 F.2d 725, 726
(D.C. Cir. 1974), the United States Court of Appeals for the

District of Columbia rejected a Congressional committee’s attempt
to obtain production of tape recordings of conversations between
the President and his aides holding that: &

the need for the tapes premised solely on an
asserted power to investigate and inform cannot
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justify enforcement of the Committee’s subpoena |
. . There is a clear difference between
Congress’s legislative tasks and the ? |
responsibility of a grand jury, or any institution |
engaged in like functions. '
Id. Because the Congressional request for the President’s and |
First Lady’s testimony is similarly premised upon a general and |
unparticularized need to "investigate and inform," the Congress

is not entitled to these materials. i

Moreover, Rule 6(e), of the Federal Rules of Criminal

Procedure,!

public disclosure of "matters occurring before the grand jury,"

That rule prohibits, of course, the

except pursuant to court order. The rule against disclosure is
so well established that most reported cases do not involve the
revelation of grand jury testimony but rather concern exhibits or
expert reports prepared for the use of the grand jury.
Acknowledging the "‘necessarily broad’ scope of Rule 6(e),ﬁ

Senate of the Commonwealth of Puerto Rico v. United States

Department of Justice, 823 F.2d 574, 584 (D.C. Cir. 1987), the
United States Court of Appeals for the District of Columbia ruled
that, for purposes of an FOIA request, "the touchstone is whether
disclosure would ‘tend to reveal some secret aspect of the grand
jury’s investigation’, such matters as ’"the identities of
witnesses or jurors, the substance of testimony . . . and the

like,"'" id. at 582. The United States Court of Appeals for the
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Third Circuit has similarly held that Rule 6(e) prohibits
disclosure of witness interviews conducted outside the grand
jury’s presence for the purpose of presentation to the grand
"No meaningful distinction can be drawn between

jury:
transcripts and witness interviews conducted outside the grand

In re Grand Jury Matter,

i
i
i
i
|
|
i
{
i

jury’s presence but presented to it."
1982) .

697 F.2d 511, 512 (3rd Cir.

Sincerély,
Neod 5 Fomctrne_-

David E. Kendall

cc: Mark Stein, Esqg.
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