Screened by NARA (RD-F) 07-26-2018 FOIA # none (URTS 16306) DOCID: 70105074



October Term 1997

Issued to: Craig 8. Lerner

Counsel in No. ..97=1192 Date ..6/8/98

. Display this card to the attendant seated at the entrance to the

Bar Section.

. Remain seated at the reserved table behind Counsel’s table

throughout the argument of the case immediately preceding
your case.

. When your turn comes to argue, proceed immediately to the

rostrum without waiting to be called. Do not begin argument
until you have been recognized by the Chief Justice, then
open with “Mr. Chief Justice, and may it please the Court —.”
Do not introduce yourself or co-counsel to the Court. Address
a member of the Court as “Chief Justice” or “Justice”—not
“judge.”

. Keep account of your remaining time during argument. Do not

make inquiry of the Chief Justice.

. If you desire lunch, you will be escorted from the Clerk’s desk

at 12:00 o’clock. (Only card-holding counsel are authorized
this courtesy.)

. This card entitles you to use the Supreme Court Library on this

date. CLER0017-7-87

FOIA # none (URTS 16306) Docld: 70105074 Page 2



THE SUPREME COURT OF THE UNITED STATES
[2[1]3]
| [12[ |

1. Chief Justice Rehnquist

2. Justice Stevens 3. Justice O’Connor
4. Justice Scalia 5. Justice Kennedy
6. Justice Souter 7. Justice Thomas
8. Justice Ginsburg 9. Justice Breyer
10. Clerk of the Court 11. Marshal of the Court

12. Counsel

Silence is Requested
19011DP-7-94

FOIA # none (URTS 16306) Docld: 70105074 Page 3



Supreme Court of the
United States

October Term, 1997

HEARING LIST

For June 8, 1998

FOIA # none (URTS 16306) Docld: 70105074 Page 4




THE JUSTICES AND THE JUDICIAL CIRCUITS
TO WHICH THEY ARE ASSIGNED

HoN. WiLLIAM H. REHENQUIST, Chief Justice, Fourth,
District of Columbia and Federal Circuits.

HoN. JoHN PAUL STEVENS, Associate Justice, Sixth
and Seventh Circuits.

HoN. SANDRA DAY O’CONNOR, Associate Justice, Ninth
Circuit.

HON. ANTONIN SCALIA, Associate Justice, Fifth Circuit.

HoN. ANTHONY M. KENNEDY, Associate Justice, Elev-
enth Circuit.

HoN. DaviD H. SOUTER, Associate Justice, First and
Third Circuits.

HoN. CLARENCE THOMAS, Associate Justice, Eighth
Circuit.

HoN. RuTH BADER GINSBURG, Associate Justice, Sec-
ond Circuit.

HON. STEPHEN BREYER, Associate Justice, Tenth
Circuit.

OFFICERS OF THE COURT

WiLLiAM K. SUTER, Clerk.

FRANK D. WAGNER, Reporter of Decisions.
DALE E. BoSLEY, Marshal.

SHELLEY L. DOWLING, Librarian.

NOTICE TO COUNSEL

1. The Clerk timely informs counsel as to the day
counsel must be present for oral argument. The Court
convenes at 10 a.m. and each case is usually heard on
the date assigned.

2. Counsel scheduled to argue must report to the
Lawyers’ Lounge between 9:00 and 9:15 a.m. on the
day assigned for argument. The Clerk will brief you
at that time and provide assistance. Identification
cards will be issued to the attorneys authorized to oc-
cupy seats at argument tables. Counsel arguing cases
should mnot introduce themselves nor introduce co-
counsel to the Court at the time of argument. Mem-
bers of the Court should be addressed by their proper
titles—“Chief Justice” or “Justice,” as the case may be—
and not as “judge.”

3. Counsel are expected to take note of time limita-
tions and inquiry should not be made of the Court as to
the amount of time remaining. A white light will ap-
pear when five minutes remain and a red light when the
time has expired. When the Court permits a division
of time for argument, the use of more than the agreed
time by one attorney does not extend the total time al-
lotted. Counsel should conclude argument promptly
when the red light appears unless responding to a ques-
tion from the Court.

4. During argument counsel should at all times speak
into the microphone so that the Justices may hear them
and that a clear tape recording can be made. Counsel
should also avoid having notes or books touch the miero-
phone since this seriously interferes with the recording
process.

5. Counsel in cases to be argued in the afternoon
should assemble at the Clerk’s desk in the Courtroom
when the noon recess begins. An escort will arrange
expedited service in the public cafeteria located in the
Court building.

6. Appropriate attire for counsel is conservative busi-
ness dress. If formal attire is worn, it should conform
with custom.

WiLLiaM K. SUTER, Clerk.

. FOIA # none (URTS 16306) Docld: 70105074 Page 5



HEARING LIST

Monday, June 8, 1998

No. 97-1192. Swidler & Berlin and James Hamilton v.
United States

Certiorari to the C. A. for the District of Columbia
Circuit.

For petitioners: James Hamilton, Washington, D. C.

For respondent: Brett M. Kavanaugh, Associate Coun-
sel, Washington, D. C.

(1 hour for argument.)

FOIA # none (URTS 16306) Docld: 70105074 .Page 6



CERT
PETITION

No. —

IN THE
Supreme Gourt of the Uniten States

OcTOBER TERM, 1997

SWIDLER & BERLIN AND JAMES HAMILTON,
Petitioners,
V.

UNITED STATES OF AMERICA,
Respondent. .

Petition for a Writ of Certiorari to the
United States Court of Appeals
for the District of Columbia Circuit

PETITION FOR WRIT OF CERTIORARI

JAMES HAMILTON *

ROBERT V. ZENER

SWIDLER & BERLIN CHARTERED

3000 K Street, N.-W.

Suite 300

Washington, D.C. 20007

(202) 424-7500

Counsel for Petitioners
Swidler & Berlin and
James Hamilton

* Counsel of Record

WILSON - EPES PRINTING Co., INC. - 789-0096 - WASHINGTON, D.C. 20001

FOIA # none (URTS 16306) Docld: 70105074 Page 7



QUESTIONS PRESENTED

1. Whether, when a client dies, the attorney-client
privilege in a criminal proceeding is no longer absolute,
but is subject to a balancing test that requires the attor-
ney to produce evidence of privileged communications
with the client if they “bear on a significant aspect” of the
case “as to which there is a scarcity of reliable evidence.”

2. Whether, as a matter of law, an attorney’s hand-
written notes taken during an initial interview with a
client do not receive the virtually absolute work product
protection otherwise afforded to an attorney’s “mental im-
pressions,” because at this stage the lawyer “has not
sharply focused or weeded the materials” and exercised
professional judgment as to what to record.

(1)
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i
PARTIES TO THE PROCEEDING

The parties to the proceeding in the Court of Appeals

were Swidler & Berlin, James Hamilton and the United
States of America.
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Suprene Gourt of the United States

OCTOBER TERM, 1997

No.

SWIDLER & BERLIN AND JAMES HAMILTON,

v Petitioners,

UNITED STATES OF AMERICA,
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Petition for a Writ of Certiorari to the
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for the District of Columbia Circuit
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Swidler & Berlin and James Hamilton petition for a
writ of certiorari to review the judgment of the United

States Court of Appeals for the District of Columbia in
this case.

OPINIONS BELOW

The majority opinion of the court of appeals and a
redacted version of the dissenting opinion are reported at
124 F.3d 230 and are printed in full at Pet. App. 1a-26a.
The court’s order on petition for rehearing, and the opin-
ion dissenting from denial of rehearing (Pet. App. 27a-
32a), are reported at 129 F.3d 637. The district court
issued a separate opinion for each of the two subpoenas
involved. The opinions, which are identical except for the
docket numbers and caption, are not reported and are
printed at Pet. App. 33a-42a and 43a-53a..
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JURISDICTION

The court of appeals entered its judgment on August
29, 1997. The court entered the order denying a petition
for rehearing on November 21, 1997. Petitioners invoke
the jurisdiction of this Court under 28 U.S.C. 1254(1).

RULES INVOLVED

Rule 501 of the Federal Rules of Evidence and Rule
26(b) (3) of the Federal Rules of Civil Procedure appear
at Pet. App. 54a-56a.

STATEMENT

On July 11, 1993, in the midst of intense public con-
troversy about the White House Travel Office, White
House Deputy Counsel Vincent Foster met with Wash-
ington, D.C., attorney James Hamilton to discuss possible
legal representation. Before the conversation began, Mr.
Foster asked Mr. Hamilton if the conversation was privi-
leged and received assurance that it was. Pet. App. 4la.
They then spoke for two hours, during which Mr.
Hamilton took three pages of notes. Pet. App. 31a. Nine
days later, Mr. Foster committed suicide.

On December 4, 1995, a federal grand jury, at the
request of Independent Counsel, issued subpoenas to Mr.
Hamilton and his law firm, Swidler & Berlin, seeking Mr.
Hamilton’s handwritten notes of this conversation. Mr.
Hamilton and his firm filed motions to quash or modify.
The district court (Chief Judge Penn) inspected the notes
in camera. He found that “one of the first notations on
the [notes] is the word: ‘Privileged,’ so it is obvious that
... Foster . . . viewed . . . the notes of that conversation
as privileged.” Pet. App. 4la. He also found that the
notes were prepared in anticipation of litigation and “re-
flect the mental impressions of the lawyer.” Pet. App.
42a. The district court thus concluded that both the
attorney-client and work product privileges barred disclo-
sure. Pet. App. 42a.
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The Court of Appeals for the District of Columbia
Circuit reversed. Recognizing that “the communications
at issue would be covered by the [attorney-client] privilege
if the client were still alive,” the court concluded that “the
client'’s death calls for a qualification of the privilege.”
Pet. App. 2a. The “qualification” created by the court
permits “post-death use [of the otherwise privileged com-
munication] in criminal proceedings” where the prosecutor
convinces the trial court that the “relative importance [of
the communication] is substantial.” Pet. App. 10a. In
his briefs to the court of appeals, Independent Counsel
had not advocated such a balancing process.

The court of appeals reasoned that the prospect of post-
death revelation in the criminal context will trouble a
client less than in the civil context, because after death
“criminal liability will have ceased altogether” while civil
liability “characteristically continues.” Pet. App. 6a. The -
court recognized that a concern for survivors might stir
a desire to protect the estate from civil liability, but did
not discuss whether the same concern might foster an
interest in protecting the living from criminal penalties.
Pet. App. 6a. The court also “doubted” that the client’s
concerns for post-death reputation would be “very power-
ful; and against them the individual may even view his-
tory’s claims to truth as more deserving.” Pet. App. 7a.

As to the other side of the balance, the court concluded
that the client’s death heightens the prosecutor’s need for
otherwise privileged communications. The court con-
cluded that “unavailability through death, coupled with
the non-existence of any client concern for criminal lia-
bility after death, creates a discrete realm (use in criminal
proceedings after death of the client)” where the privilege
should give way upon the prosecutor’s showing of need.
Pet. App. 7a-8a.

The court of appeals also held that the notes were not
protected by the work product privilege. The court rec-
ognized prior decisions holding that attorney interviews

FOIA # none (URTS 16306) Docld: 70105074 Page 17



4

conducted “as part of a litigation-related investigation”
receive heightened work product protection even as (O
factual material, because “the facts elicited necessarily re-
flected a focus chosen by the lawyer.” Pet. App. 13a.
However, the court concluded that the present case is
different because “the interview was a preliminary one
initiated by the client. Although the lawyer was surely
no mere potted palm, one would expect him to have tried
to encourage a fairly wideranging discourse from the
client, so as to be sure that any nascent focus on the
lawyer’s part did not inhibit the client’s disclosures.” Pet.
App. 13a. Because of the court’s conclusive presumption
that, at this stage, the lawyer “has not sharply focused or
weeded the materials,” it concluded that the notes did not
deserve the “super-protective envelope” normally afforded
opinion work product. Pet. App. 13a-14a.

Judge Tatel dissented. While conceding that concern
for surviving friends and family or posthumous reputation
“may not influence every decision to confide potentially
damaging information to attorneys,” J udge Tatel con-
cluded that “these concerns very well may affect some -
decisions, particularly by the aged, the seriously ill, the
suicidal, or those with heightened interests in their
posthumous reputations.” Pet. App. 23a (emphasis in
original). Judge Tatel argued that, after the court’s deci-
sion, such persons will not talk candidly with a lawyer
after they receive the advice the court’s opinion now re-
quires lawyers to give:

I cannot represent you effectively unless 1 know
everything. I will hold all our conversations in the
strictest of confidence. But when you die, I could be
forced to testify-—against your interests—in a crimi-
nal investigation or trial, even of your friends or fam-
ily, if the court decides that what you tell me is
important to the prosecution. Now, please tell me
the whole story.

Pet. App. 20a (emphasis in original). Judge Tatel con-
cluded that the court’s decision “strikes a fundamental
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blow to the attorney-client privilege and jeopardizes its
benefits to the legal system and society.” Pet. App. 26a.

The court of appeals denied Appellees’ petition for
rehearing in banc, with two dissents as to the attorney-
client privilege issue (Judges Tatel and Ginsburg).! Pet.
App. 28a. The dissent emphasized that Independent
Counsel had offered no “evidence” that abrogating the
attorney-client privilege after death will not chill client
communications with attorneys. Pet. App. 3la. Such
evidence, the dissent argued, is required to overturn the
common law rule that the privilege survives death—a rule
resting on the proposition that it is necessary to promote
candid client disclosures. '

Judge Tatel also dissented on the work product issue.
He disagreed with the court’s conclusive presumption that
attorney notes taken at an initial client interview do not
reflect the attorney’s mental impressions because the law-
yer does not “sharply focus[] or weed[]” the words of a
client at an initial session. Pet. App. 30a. Instead, Judge
Tatel argued, “lawyers bring their own judgment, experi-
ence, and knowledge of the law to conversations with
clients.” Id. “Whether courts can require production of
attorney work product should turn not on the stage of
representation or who initiates a meeting, but on whether
the attorney’s notes are entirely factual, or whether they
instead represent the ‘opinions, judgment, and thought
processes of counsel’.” Pet. App. 31a (citation omitted).
Judge Tatel found that Mr. Hamilton had “created only
three pages of notes” from a two-hour conversation, and
that the notes “bear the markings of a lawyer focusing the
words of his client; he underlined certain words, placing
both checkmarks and question marks next to certain sec-
tions.” Id. Consequently, Judge Tatel concluded, “[t]he
notes clearly represent the opinions, judgment, and thought
processes of counsel,” the same conclusion the district
court had reached. Id.

1 Judges Sentelle and Garland did not participate.
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REASONS FOR GRANTING THE WRIT

The court of appeals’ decision on attorney-client privi-
lege is important and warrants this Court’s review because
it denies persons who expect to die soon—whether be-
cause of advanced age, illness, suicide, or a dangerous
life-style—the right to consult attorneys in confidence
about criminal matters that threaten friends, associates,
family or their own reputations. The decision thus de-
feats the fundamental purpose of the privilege, which is
to encourage full and frank communication between at-
torneys and clients and thereby promote observance of
law and the administration of justice. The decision also
conflicts with several state decisions denying posthumous
disclosure of attorney-client communications in criminal
cases, as well as with decisions of the Ninth Circuit and
various state courts reaching the same conclusion in civil
contexts. And the decision conflicts with the determina-
tion of many state legislatures that the privilege survives
death.

The court of appeals’ decision is wrong because it er-
roneously assumes that persons facing death do not care
whether their friends, associates, family, or their own
reputations are harmed by disclosures after death. This
assumption wars with the fact that people write wills,
establish trusts, buy life insurance and burial plots, estab-
lish foundations, endow chairs, and write memoirs—ac-
tions evincing concern for what happens to the well-being
of others and their own reputations following death. The
decision also is at odds with the decisions of this Court
disparaging balancingtests and other standards that result
in uncertain privileges. And it ignores the “reason and
experience” (which must be considered under Federal
Evidence Rule 501) exemplified by state court opinions
and legislative pronouncements that are virtually unani-
mous in recognizing that the privilege remains intact after
the client’s death.

The court’s decision on the work-product privilege will
encourage attorneys not to take notes at initial client or
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witness interviews, thereby damaging the quality of legal
representation with no offsetting benefit to the administra-
tion of justice. The decision conflicts with decisions of
this Court and several courts of appeals that accord the
highest degree of work product protection to attorney
notes containing factual statements where the manner of
recordation reflects the attorney’s selection and judgment.
The decision is wrong because it presumes that attorneys
at initial client interviews do not exercise professional
judgment in determining what client statements to record
and how to record them—a notion belied by the experi-
ence of seasoned practicing attorneys.

For these reasons, this Court should grant review on
both issues.

1. The Attorney-Client Issue

a. Every year, hundreds of thousand of Americans
learn that they have a life-threatening illness.> Many of
these people may wish to talk to an attorney about mat-
ters with criminal implications. Yet under the court of
appeals’ decision they do so at peril because, after they
die, prosecutors who show need for the evidence can
obtain access to their attorneys’ notes. The decision im-
poses the same impediment on the elderly, the suicidal,
those engaged in hazardous lifestyles, and others con-
cerned about mortality. It defies reason and experience
to assume that many of these people do not care about
disclosures that might harm others or their own reputation
after death. By denying the full protections of the attor-
ney-client privilege to such people, the decision discrimi-

% In 1993, some 665,000 persons died of cancer or as a consequence
of HIV infection. U.S. Department of Commerce, Statistical Ab-
stract of the United States 1996 (1996), at 96. Given the nature
of these diseases, it seems likely that most of these persons were
aware for some period of time that they were likely to die soon.
The American Cancer Society estimates that there were 1.3 million
new cancer cases in 1996. Id. at 145.
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nates against the aged, the diseased, and the distraught—
against society’s most vulnerable.

The decision’s damaging effect is not ameliorated by
the court’s attempt to limit disclosure to “the discrete zone
of criminal litigation” (Pet. App. 8a). A client’s concern
for family, friends and associates surely will extend to
their potential criminal as well as civil liabilities. A dying
person may be troubled far more by a loved one’s possible
incarceration that by some civil sanction. Especially given
the increasing utilization of criminal law as a means of
commercial and ethical regulation, a client who believes
that death is a not-too-distant possibility will be loath to
speak to a lawyer about troubles involving friends, family
or close associates if advised that confidentiality evapo-
rates upon his or her demise.

Nor will the client be reassured by the court of appeals’
statement that disclosure is limited to statements whose
“relative importance is substantial” (Pet. App. 10a).
“Making the promise of confidentiality contingent upon a
trial judge’s later evaluation of the relative importance of
the patient’s interest in privacy and the evidentiary need
for disclosure would eviscerate the effectiveness of the
privilege.” Jaffee v. Redmond, 116 S.Ct. 1923, 1932
(1996) (patient-therapist privilege). Under the court’s
balancing test, the trial judge is most likely to perceive a
need for privileged information in precisely those situa-
tions where the client would be most concerned about
the criminal ramifications of disclosure on family, friends
or associates. At the least, such a balancing test renders
the attorney-client privilege uncertain, and “[a]n uncertain
privilege is little better than no privilege at all.” Upjohn
Co. v. United States, 449 U.S. 383, 393 (1981). Surely,
uncertainty of this sort will chill attorney-client communi-
cations.®

3 The record demonstrates that Mr. Foster, had he not been
assured the conversation was privileged, would not have confided in
Mr. Hamilton and the notes at issue would not exist. Pet. App. 41a.
Considering that the conversation occurred just nine days before

FOIA # none (URTS 16306) Docld: 70105074 Page 22



9

There is no merit to the court of appeals’ argument
that the privilege already is so beset with exceptions that
one more will make little difference. Pet. App. 8a-10a.
The court cited the so-called “crime-fraud” exception, but
for this exception to apply “the client must have made or
received the otherwise privileged communication with the
intent to further an unlawful or fraudulent act.” In re
Sealed Case, 107 F.3d 46, 49 (D.C. Cir. 1997). A client
will know whether he or she consults an attorney to fur-
ther a criminal or fraudulent scheme. For clients lacking
such intent, advice that an improper purpose could de-
stroy confidentiality will not undermine candor. The same
cannot be said of advice that the privilege may perish
with death when the client is elderly, severely ill, or
suicidal. :

There is, moreover, a basic flaw in the argument that
one more exception to the privilege should not be unduly
injurious, given those that exist. Despite the extant ex-
ceptions, the attorney-client privilege still is vital to our
system of justice. All citizens—including the elderly and
seriously ill—still have a right to talk to an attorney in

. confidence. The courts still have a paramount interest in

assuring that clients tell their attorneys the whole truth.
Most attorneys still take seriously their professional obli-
gation to preserve confidences. Contrary to the panel’s
conclusion, in most circumstances “belief in an absolute
attorney-client privilege” is not, and should not be, “illu-
sory.” (Pet. App. 8a) The court of appeals’ reasoning
can only further a progressive erosion of the privilege, for
each added exception fuels the argument that yet one
more can do little additional harm.

b. There is a conflict between the court of appeals’
decision on attorney-client privilege and the holdings of
other federal and state courts.

Mr. Foster took his own life, he likely also would have been reluc-
tant to confide had he been informed that the conversation was
privileged unless you die.’
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The decision conflicts with the holdings of seven states
in criminal cases.* This Court has stressed the importance
of uniformity between federal and state court decisions on
privilege issues, because “any State’s promise of confiden-
tiality would have little value” if the client is aware that
the confidential communication may be revealed in fed-

eral court. Jaffee v. Redmond, 116 S.Ct. 1923, 1930

(1996).

The court of appeals’ decision also conflicts with deci-
sions of the Ninth Circuit® and 13 states® holding that
the attorney-client privilege survives the client’s death in

4 The following decisions excluded from criminal proceedings evi-
dence of communications between a deceased person and that per-
son’s attorney: Mayberry v. Indiana, 670 N.E.2d 1262 (Ind. 1996) ;
In re a John Doe Grand Jury Investigation, 562 N.E.2d 69 (Mass.
1990) ; People v. Modzelewski, 611 N.Y.S.2d 22 (N.Y. App. Div.
1994) ; Arizona v. Macumber, 544 P.2d 1084, 1086 (Ariz. 1976),
cert. denied, 439 U.S. 1006 (1978) ; People v. Pena, 198 Cal. Rptr.
819, 829 (Cal. Ct. App. 1984); Cooper v. State, 661 P.2d 905, 907
(Okla. Crim. App. 1983) ; South Carolina v. Doster, 284 S.E.2d 218,
220 (S.C.), cert. denied, 454 U.S. 1030 (1981). .

5 United States v. Osborn, 561 F.2d 1334 (9th Cir. 1977);
Baldwin v. Commissioner of Internal Revenue, 125 F.2d 812, 815
(9th Cir. 1942). In Osborn, the disclosure had criminal implica-
tions; the district court had allowed intervenors to claim the Fifth
Amendment privilege as to some documents at issue. 561 F.2d
at 1336.

8 Doyle v. Reeves, 1562 A. 882 (Conn. 1931) ; De Loach v. Myers,
109 S.E.2d 777 (Ga. 1959) ; Hitt v. Stephens, 675 N.E.2d 275 (Ill.
App. Ct.), appeal denied, 679 N.E.2d 380 (Ill. 1997)); Estate of
Voelker, 396 N.E.2d 398 (Ind. Ct. App. 1979) ; Bailey v. Chicago,
Burlington & Quincy R.R. Co., 179 N.W.2d 560, 564 (Iowa 1970);
Stegman v. Miller, 515 S.W.2d 244, 246 (Ky. 1974) ; Rich v. Fuller,
666 A.2d 71, 74-75 (Me. 1995) ; McCaffrey v. Estate of Brennan,
533 S.W.2d 264 (Mo. Ct. App. 1976) ; Lennox v. Anderson, 1 N.W.2d
912 (Neb.), modified on other grounds, 3 N.W.2d 645 (Neb. 1942);
Clark v. Second Judicial District Court, 692 P.2d 512 (Nev. 1985) ;
Taylor v. Sheldon, 173 N.E.2d 892, 895 (Ohio 1961); Miller v.
Pierce, 361 S.W.2d 623, 625 (Tex. Civ. App. 1962) ; In re Smith's
Estate, 57 N.W.2d 727 (Wis. 1953).
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civil cases. None of these cases recognizes a distinction
between the civil and criminal contexts.

The court of appeals’ attempt to limit its decision to
criminal cases will not withstand scrutiny. If the court of
appeals is correct in holding that a plausible claim of
necessity in the criminal context allows posthumous dis-
closure, scant reason exists to deny posthumous disclosure
where a party to civil litigation plausibly claims the evi-
dence is critical. Moreover, disclosures made in the crimi-
nal context could be used in related civil matters.

With the exception of one case from a mid-level state
appellate court that until now has never been followed,’
there are only three situations in which the courts have
allowed or suggested - the propriety of posthumous dis-
closure of otherwise confidential attorney-client communi-
cations in criminal or civil proceedings. Disclosure is
allowed in testamentary disputes for the purpose of deter-
mining the decedent’s intent. Pet. App. 9a. Glover v.
Patten, 165 U.S. 394, 406-08 (1897); United States v.
Osborn, supra, 561 F.2d at 1340 n.11. But an exception
designed to implement client intent does not support creat-
ing another exception to thwart it. Indeed, this Court’s
decision in Glover v. Patten, the leading case on the testa-
mentary exception, is premised on the assumption that,
except in the testamentary contexts, the privilege applies
and bars disclosure.

Posthumous disclosure also has been allowed where a
husband accused of murdering his wife attempts to use
the privilege to bar his wife’s lawyer from testifying that
she told him of threats made by the husband. In those
cases, the husband’s obvious conflict of interest bars him
from asserting the privilege on behalf of his wife.® No

7Cohen v. Jenkintown Cab Co., 357 A.2d 689 (Pa. Super. Ct.
1976).

8 Arizona v. Gause, 489 P.2d 830 (Ariz. 1971), vacated on other
grounds, 409 U.S. 815 (1972); Wyoming v. Kump, 301 P.2d 808
(Wyo. 1956).
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such conflict of interest is present in the case at bar.’

Finally, there is dicta suggesting that a criminal de-
fendant might have a constitutional right to obtain testi-
mony from a lawyer that his or her deceased client ad-
mitted in a privileged conversation committing the crime
at issue.® Disclosure of a privileged conversation to aid
a criminal defendant would be consonant with case law
holding that otherwise valid exclusionary rules may be
overridden where the evidence is vital to the accused’s
exercise of his constitutional right to present a defense.
Davis v. Alaska, 415 U.S. 308 (1974) (public disclosure
of juvenile court record of prosecution witness).** But the
Court need not reach this issue, because Independent
Counsel’s claim to the attorney notes in this case does not
concern a criminal defendant’s constitutional right to
present evidence that may establish innocence.

c. Rule 501 of the Federal Rules of Evidence provides
that a privilege “shall be governed by the principles of
the common law,” as interpreted in the light of “reason
and experience.” As described, the only other federal

9In a case where a husband suspected of his wife’s murder re-
fused the investigating district attormey’s request to waive his
wife’s attorney-client or psychotherapist-patient privilege, the dis-
trict attorney successfully petitioned the probate court to remove
the husband as executor on the ground that he could not make a
disinterested decision as to waiver. District Attorney v. Magraw,
628 . N.E.2d 24 (Mass. 1994).

10 Massachusetts v. Goldman, 480 N.E.2d 1023, 1029 n.8 (Mass.),
cert. denied, 474 U.S. 906 (1985); In re a John Doe Grand Jury
Investigation, supra, 562 N.E.2d at 71. Other courts, however, have
refused to negate the privilege despite the asserted needs of criminal
defendants. Mayberry v. Indiana, supra; People v. Modzelewsl:,
supra; Arizona v. Macumber, supra; South Carolina v. Doster, supra.

1 See also, Weinstein’s Federal Evidence (2d ed.) §412.03[4],
citing cases holding that, in certain narrowly defined circumstances
in rape prosecutions, constitutional concerns may require admission
of evidence concerning the victim’s past sexual conduct, despite stato
laws barring such evidence.
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court of appeals holdings on the issue, as well as the over-
whelming majority of state court holdings, confirm that
the attorney-client privilege survives the client’s death.™
State case law is supported by numerous state statutes
providing that the privilege may be claimed after death
by the client’s personal representative.’* Obviously, tI}ese
statutes rest on the assumption that the privilege survives
death. “[I]t is appropriate to treat a consistent body of
policy determinations by state legislatures as reflecting
both ‘reason’ and ‘experience.’” Jaffee v. Redmond,
supra, 116 S. Ct. at 1930.

The court of appeals argues that, because these statutes
are consistent with the notion that the privilege expires
when the estate is closed, they involve only testamentary

12 Dicta in federal court opinions are to the same effect. Colonial
Gas Co. v. Aetna Casualty & Surety Co., 144 F.R.D. 600, 604 (D.
Mass. 1992) ; Dixson v. Quarles, 627 F. Supp. 50, 53 (E.D. Mich.),
aff'd mem., 781 F.2d 534 (6th Cir. 1985), cert. denied, 479 U.S. 935
(1986).

13 “In general, modern evidence codes reflect the view that the
privilege may be asserted by the personal representative of a de-
ceased client (either an executor or administrator).” Restatement
(Third) of the Law Governing Lawyers, § 127, Comment ¢ (Pro-
posed Final Draft, March 29, 1996). That view also is reflected in
the Model Code of Evidence, Rule 209(c) (1), and the Uniform Rules
of Evidence, Rule 502(c). See also the discussion of state statutes
by Judge Tatel in his dissent. Pet. App. 16a-17a. State statutes
allowing the personal representative of the deceased to assert the
privilege include: Ala. R. Evid., Rule 502; Alaska R. Evid. 503:
Ark. Code Ann. § 16-41-101, Rule 502; Cal. Evid. Code § 953;: Del.
Code Ann., Del. R. Evid. 502; Fla. Stat. Ann. § 90.502;: Haw. Rev.
Stat. §626-1, Rule 503; Idaho R. Evid. 502; Kan. Stat. Ann.
§ 60-426; Ky. R. Evid. 503; La. Code Evid. Ann. art. 506; Me. R.
Evid. 502; Miss. R. Evid. 502; Neb. Rev. Stat. § 27-503; Nev. Rev.
Stat. § 49.105; N.H. R. Evid. 502; N.J. Stat. Ann. 2A;84A, App. A,
N.J. R. Evid. 504; N.M. Stat. Ann., N.M. R. Evid. 11-503; N.D. R.
Evid. 502; Oh. Rev. Code Ann. §2317.02;: 12 Okla. Stat. Ann.
§ 2502; Or. Rev. Stat. § 40.225; S.D. Codified Laws § 19-13-4: Tex.
R. Civ. Evid. 503 and Tex. R. Crim. Evid. 503; Vt. Stat. Ann., Vt.
R. Evid. 502; Wis. Stat. Ann. § 905.03.
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matters and thus do not indicate that the privilege sui-
vives death in a criminal context. Pet. App. 4a. Were
the statutes generally so limited, one would expect to find
language to that effect in them. But none of these statutes
says that it is inapposite as to criminal matters or that the
privilege expires when the estate closes. Certainly, the
Arkansas statute, which governs Mr. Foster s still-open
estate, does not.

d. The privilege’s purpose is “to encourage full and
frank communication between attorneys and their clients
and thereby promote broader public interests in the ob-
servance of law and administration of justice.” Upjohn
Co. v. United States, 449 U.S. 383, 389 (1981). It mis-
reads human nature to conclude that the typical client
cares only about his or her own fate while alive, and thus
will talk freely to an attorney despite knowing that the
conversation may be used posthumously to damage his or
her reputation or used in criminal proceedings against
family or close associates. Where the client is elderly,
severely ill or has other reasons to believe that death is
near, this conclusion is particularly contrary to reason
and common experience.

The principal support for the court of appeals’ view
derives from academic commentators. One text argues
that “[o]ne would have to attribute a Pharaoh-like con-
cern for immortality to suppose that the typical client has
much concern for how posterity may view his communi-
cations.” 24 Charles Alan Wright & Kenneth A. Graham,
Jr., Federal Practice and Procedure § 5498, at 484
(1986). This far too dismissive comment overlooks the
fact that many persons adhere to more contemporary,
meaningful faiths that place great store in the value of a
good name and concern for the well-being of family,
friends and neighbors. Such beliefs and cares are hardly
a relic of ancient times. Rather, reason and experience
tells us that, despite the glib, cynical observations of some
commentators, concerns about reputation and others after
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death permeate our society, particularly émong the aged
and ill.

An elderly or terminally-ill person could well seek a
lawyer’s advice not only about preservation of his or her
estate, but also about possible criminal activities of chil-
dren, a spouse or close associates. But under the court
of appeals’ decision, such a person could not talk to a
lawyer with an assurance of confidence about, for ex-
ample, the suspected drug involvement of a child. Reason
and experience teach that the court of appeals was sim-
ply wrong in supposing that, while people have a “motive
to preserve their estates” to protect their heirs from eco-
nomic loss, they do not care at least as much about poten-
tial criminal penalties inflicted on loved ones after their
death. Pet. App. 6a.

There is also the very real concern that many people
have for their own reputations—a concern that does not
turn on whether some later proceeding is civil or criminal.
The court of appeals expressed “doubt” that an individ-
ual’s “residual” interest in post-mortem reputation “will
be very powerful,” suggesting that “the individual may
even view history’s claims to truth as more deserving.”
Pet. App. 7a. But anyone familiar with memoirs knows
that most people who speak “for history” tend to choose
words with extreme care. “Most public servants’ memoirs
turn out to be self-serving exercises in which their political
decisions are retrospectively interpreted in the best pos-
sible light.” ** A respected recent memoirist has described .
how he went through his final draft “with a fine tooth
comb” to assure that, while being honest, he would “not,
at the same time, be hurtful,” because he knew “every-

thing you say will be in print forever.” ** The attorney-

14 “We Can All Learn from McNamara’'s Memoirs,” New York
Times (April 18, 1995) at p. A24.

15 “Colin Powell Talks About His Family, ‘the Producers’ and the
Making of a Memoir,” Chicago Tribune (Aug. 26, 1996) at p. C3.
If we may be so bold, we also submit that judges carefully write
opinions with a view to the opinions of posterity.
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client privilege is designed to ensure that people, when
speaking with counsel, do so with candor and need not
edit their statements with a “fine tooth comb.” *¢

e. This Court has long recognized that the grand
jury’s right to “every man’s evidence” does not extend to
“those persons protected by a constitutional, common-law,
or statutory privilege.” Branzburg v. Hayes, 408 U.S. 665,
708 (1972). Where a privilege is qualified and thus sub-
ject to a balancing test, the need for the evidence in par-
ticular criminal cases may be a factor considered in the
balance. United States v. Nixon, 418 U.S. 683, 711-12
(1974); Branzburg, supra, 408 U.S. at 708. But there
is no precedent for subjecting the absolute privileges

16 The conclusion that persons do not care about their post-death
reputations and the fate of close associates is disputed by the facts
of this case. Mr. Foster was a man who cared deeply about his
reputation and the well-being of others. Judge Tatel has quoted
from his May 1993 commencement speech about the value of reputa-
tion to him. Pet. App. 23a. Both Independent Counsel Fiske and
even Independent Counsel Starr (who now generally minimizes the
concern for posthumous reputation) concluded that attacks on Mz.
Foster’s reputation and others could have contributed to the depres-
sion that caused him to take his own life. Pet. App. 23a; Report of
the Independent Counsel In Re Vincent W. Foster, pp. 8-17 (June 30,
1994) ; Report on the Death of Vincent W. Foster, Jr., by the Office
of Independent Counsel In Re: Madison Guaranty Savings & Loan
Association, pp. 105-10 (Oct. 10, 1997). Mr. Fiske also relates how
Mr. Foster, upset that a colleague was reprimanded in the Travel
Office matter, sought instead to take the blame himself. Mr. Foster's
now famous note—likely written within hours of his visit to Mr.
Hamilton—says, in obvious reference to himself, that in Washington
“ruining people is considered sport.” The note also complains that
“the public will never believe the innocence of the Clintons and
their loyal staff.” Id. at Exhibit 5.

The court of appeals decision disregards Mr. Foster’s concerns
for his reputation and associates and would disclose notes of a
conversation he sought to ensure was privileged. The decision thus
is not only, as Judge Tatel said, a “fundamental blow” to the privi- .

lege generally, it is also a direct attack on Mr. Foster’s wishes and
intentions.

FOIA # none (URTS 16306) Docld: 70105074 Page 30




17

recognized at common law to a balancing test in a crimi-
nal cases."

The balancing approach the court of appeals adopted
is particularly damaging to the attorney-client privilege
because potential violations of the law (including those
by persons who survive the client’s death) are a frequent
subject of attorney-client conversations. To a much
greater extent than any other type of privileged communi-
cation, attorney-client communications will be chilled and"
the purpose of the privilege undermined if those com-
munications are subject to disclosure in criminal prosecu-
tions. And as observed, if such communications are ad-
missible in criminal proceedings, confidentiality effectively
would be destroyed and little reason would remain to
withhold the evidence from civil proceedings. In criminal
as well as civil cases, the attorney-client privilege is so
important in our system of justice that it “should not yield
either before or after the client’s death to society’s inter-
est, as legitimate as we recognize that interest is, in ob-
taining every man’s evidence.” In re a John Doe Grand
Jury Investigation, supra, 562 N.E.2d at 71.

2. The Work Product Issue

The Court should also grant review of the important
work-product privilege issue. In Upjohn v. United States,
supra, this Court said that “[florcing an attorney to dis-
close notes and memoranda of witnesses’ oral statements

17The privilege for marital communications survives death.
Curran v. Pasek, 886 P.2d 272 (Wyo. 1994); Merrill v. William
Ward Ins. Co., 622 N.E.2d 743 (Ohio Ct. App. 1993); Georgia
Int’l Life Ins. Co. v. Boney, 228 S.E.2d 731 (Ga. Ct. App. 1976).
The patient-physician and patient-psychotherapist privileges, while
not recognized at common law, have also been held to survive the
patient’s death. Leritz v. Koehr, 844 S.W.2d 583 (Mo. Ct. App.
1993) ; Williams v. Kentucky, 829 S.W.2d 942 (Ky. Ct. App. 1992) ;
Rittenhouse v. Superior Court, 1 Cal.Rptr. 2d 595 (Cal. Ct. App.
1991) : Sims v. State, 311 S.E.2d 161 (Ga. 1984). :
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is particularly disfavored because it tends to reveal the
attorney’s mental processes.” 449 U.S. at 399. In so
stating, the Court was explaining Hickman v. Taylor, 329
U.S. 495 (1947), which accorded work product privilege
protection to an attorney’s notes of oral statements by a
potential witness.

In Upjohn, the Court noted a conflict in the circuits on
the issue whether, under Hickman, “no showing of neces-
sity can overcome protection of work product which is
based on oral statements from witnesses,” or whether
“such documents will be discoverable only in a ‘rare situa-
tion.’” 449 U.S. at 401 (emphasis in original), citing
In re Grand Jury Proceedings, 473 F.2d 840 (8th Cir.
1973) (absolute protection); and In re Grand Jury In-
vestigation, 599 F.2d 1224 (3d Cir. 1979) (disclosure
in a “rare situation”). While the Court did not resolve
that conflict, the Upjohn decision provides no support for
the court of appeals’ conclusion that an ordinary showing
of necessity is sufficient to obtain disclosure of attorney
notes.

The court of appeals concedes that, where an attorney
takes notes of “interviews conducted as part of a litiga-
tion-related investigation,” the facts elicited “necessarily
reflect[] a focus chosen by the lawyer.” Pet. App. 13a.
The court of appeals also concedes that, in these circum-
stances, the Fourth and Eleventh Circuit accord the at-
torney’s notes—including factual material—“the virtually
absolute protection that the [work product] privilege gives
to the attorney’s mental impressions.” Pet. App. 13a,
citing In re Allen, 106 F.3d 582, 607-08 (4th Cir.)
rehearing en banc denied, 199 F.3d 1129 (4th Cir.
1997), petition for cert. filed, 66 U.S.L.W. 3298 (U.S.
Oct. 10, 1997) (No. 97-642): Cox v. Administrator,
U.S. Steel, 17 F.3d 1386, 1422 (11th Cir.), modified on
rehearing on other grounds, 30 F.3d 1347 (11th Cir.),

18 ‘Certiorari was denied on January 12, 1998, after the filing of
the typewritten version of this petition.
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cert. denied, 513 U.S. 1110 (1994). The court of ap-
peals, however, attempted to distinguish these decisions
on the ground that the interview in this case was “a
preliminary one initiated by the client,” and on that basis
ruled that factual material in the notes was producible
upon a showing that meets the “ordinary Rule 26(b)(3)
standard” of necessity and unavailability of alternative
evidence. . Pet. App. 13a-14a.

The distinction between initial and later interviews is
spurious. As Judge Tatel noted, “[n]o lawyer approaches
a client’s problems with a ‘blank slate” . . . Even at a
first meeting, regardless of who initiates it, lawyers bring
their own judgment, experience, and knowledge of the
law to conversations with clients.” Pet. App. 30a.

Mr. Hamilton came to the meeting with Mr. Foster
with considerable experience in representing clients in
highly-publicized, “political” cases. As many attorneys
do, he prepared for the “initial interview”; the record
shows that he had read and taken notes on the White
House’s report on the Travel Office matter that was the
subject of the interview. Pet. App. 404, 41a. He thus
was both knowledgeable and focused. To adopt a con-
clusive presumption that initial interview notes do not
reflect the lawyer’s mental impressions ignores both the
reality of the practice of law and the reality of this case.

As Judge Tatel observed (Pet. App. 31a), the notes
themselves demonstrate that Mr. Hamilton exercised his
judgment during the interview. “In two hours, he created
only three pages of notes,” which were not verbatim but
contained only what “he thought significant, omitting
everything else.” The notes, Judge Tatel said, bear vari-
ous markings (“check marks and question marks”) and
“clearly represent the opinions, judgments, and thought
processes of counsel.” Id. Chief Judge Penn had reached
the same conclusion for the district court. Pet. App. 42a..

The decision of the court of appeals is important and
warrants review because it discourages attorneys from
taking notes at initial client and witness interviews. It
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conflicts with the Fourth and Eleventh Circuit decisions
cited by the court of appeals, as well as the Third and
Eighth Circuit decisions cited in Upjohn, all of which hold
that attorneys’ notes of witness interviews are not subject
to production on an ordinary showing of necessity. In re
Allen, supra; Cox v. Administrator, U.S. Steel, supra; In
re Grand Jury Proceedings, supra; and In re Grand Jury
Investigation, supra. More importantly, the opinion con-
flicts with Upjohn. These decisions cannot be convincingly
distinguished on the basis that they did not involve initial
client interviews, for the rationale of the court of appeals’
opinion applies to both initial client and witness inter-
views.

The court of appeals’ decision also is wrong as a mat-
ter of law. The issue is not, as the court of appeals
argued, whether the attorney in an initial interview at-
tempts to “encourage a fairly wide-ranging discourse.”
Pet. App. 13a. Rather, the issue is which portions of
that “discourse” the attorney chooses to record and the
words the attorney chooses to accomplish this. It is these
choices the attorney’s notes reflect and the work product
privilege protects. Upjohn v. United States, supra, 449

U.S. at 399.
CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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WiLLiaMs, Circuit Judge: This case arises out of a
grand jury investigation into the firing of White House
travel office employees. The Office of Independent Coun-
sel obtained grand jury subpoenas for notes of a conversa-
tion between a now-deceased White House official and his
private attorney. The attorney and his law firm moved in
district court to quash the subpoenas, claiming successfully
that the notes were protected by the attorney-client privi-
lege and by the work-product privilege. Because we think
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the district court read both privileges too broadly, we re-
verse and remand for further proceedings.

Attorney-Client Privilege

The attorney-client privilege applies to grand jury pro-
ceedings. Fed. R. Evid. 501, 1101(c) & (d). The parties
agree that the communications at issue would be covered
by the privilege if the client were still alive. The Inde-
pendent Counsel, however, argues that the client’s death
calls for a qualification of the privilege. We agree.

Rule 501 provides that “the privilege of a witness . . .
shall be governed by the principles of the common law as
. interpreted by the courts . . . in the light of reason
and experience.” Fed. R. Evid. 501; see also Jaffee v.
Redmond, 116 S. Ct. 1923, 1927 (1996). We take this
to be a mandate to the federal courts to approach privi-
lege matters in the way that common law courts have tra-
ditionally addressed any issue—observing precedent but
at the same time trying, where precedents are in conflict or
" not controlling, to find answers that best balance the pur-
poses of the relevant doctrines.

Courts have generally assumed that the privilege sur-
vives death. See Simon J. Frankel, “The Attorney-Client:
Privilege After the Death of the Client,” 6 Geo. J. Legal
Ethics 45, 47 (1992) (citing cases). Modern evidence
codes often provide that the personal representative of a
deceased client may assert the privilege. See Restatement
(Third) of the Law Governing Lawyers § 127 Reporter’s
Note, comment ¢ (Proposed Final Draft, March 29, 1996)
(“Restatement”). And courts have applied the privilege
after death in both grand jury proceedings and criminal
trials. See, e.g., John Doe Grand Jury Investigation, 562
N.E.2d 69 (Mass. 1990); People v. Pena, 198 Cal. Rptr.
819, 829 (Ct.App.2d 1984); State v. Doster, 284 S.E.2d
218 (S.C. 1981). |
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Yet most judicial references to the persistence of the
privilege after death appear to have occurred only as the
prelude to application of a well recognized exception—for
disputes among the client’s heirs and legatees. See
Frankel, supra, at 58 n.56 (95% of cases examined (380
out of 400) were testamentary disputes). Thus holdings
actually manifesting the posthumous force of the privilege
are relatively rare. See McCormick on Evidence § 94, at
348 (“the operation of the privilege has in effect been
nullified in the class of cases where it would most often
be asserted after death.”). And such-cases as do actually
apply it give little revelation of whatever reasoning may
have explained the outcome.

|
|

aiaes ool <7

The Supreme Court’s decision in Glover v. Patten, 165
3 U.S. 394 (1897), is cited for the proposition that the
i privilege survives death. See, e.g., Baldwin v. Commis-
; sioner of Internal Revenue, 125 F.2d 812, 814 (9th Cir.
1942). In fact, however, Glover is simply a typical case
that asserts the general principle of the privilege’s survival
after death, but finds it inapplicable to disputes among
persons “claiming under the client.” 165 U.S. at 407.
Even the Court’s endorsement of the privilege’s survival in
ordinary circumstances was rather tepid. It observed that
“such communications might be privileged if offered by
third persons to establish claims against an estate,” id. at
406, and quoted Russell v. Jackson, 9 Hare 387, 393, 68
Eng. Rep. 558, 560 (1851), which stated only that “the
privilege does not in all cases terminate with the death of
the party,” and belongs to “parties claiming under the

D N S P
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! The exception applies only when the parties are claiming
“through the client,” not when a party claims against the estate.
Some have justified the exception as furthering the client’s intent,
while others have explained that in a will contest, the question of
who may assert the privilege cannot be resolved without resolving
the merits of the claims, and thus it is preferable to permit neither
to assert the privilege. See 2 Christopher B. Mueller & Laird C.
Kirkpatrick, Federal Evidence § 197, at 877-78 (2d ed. 1994). As
neither justification bears on our analysis, we need not choose
between them.

T T LY TN LR
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client as against parties claiming adversely to him.” Id.,
quoted in Glover, 165 U.S. at 407. Compare Cal. Evid.
Code § 954, comment (1997) (“[TJhere is little reason
to preserve secrecy at the expense of excluding relevant
evidence after the estate is wound up and the representa-
tive is discharged.”). In short, there is little by way of
judicial holding that affirms the survival of the privilege
after death, and the framing of the posthumous privilege
as belonging to the client’s estate or personal representa-
tive both suggests that the privilege may terminate on the
winding up of the estate and reflects a pnmary focus on
civil litigation.?

Although courts often cite as axiomatic the proposition
that the privilege survives death, commentators have, with
one distinguished exception, generally supported some
-measure of post-death curtailment. The exception, Wig-
more, proclaimed that there was “no limit of time beyond
which the disclosures might not be used to the detriment
of the client or of his estate.” 8 Wigmore on Evidence
§ 2323, at 630-31 (McNaughton Rev. 1961). But others
have sharply criticized his view. The most emphatic state-
ment is that of Wright & Graham, who wrote, “One would
have to attribute a Pharaoh-like concern for immortality
‘to suppose that the typical client has much concern for
how posterity may view his communications.” 24 Charles
A. Wright & Kenneth W. Graham, Federal Practice and
Procedure: Evidence § 5498, at 484 (1986); see also
Restatement § 127, comment d (“Permitting such dis-

2 OQur dissenting colleague evidently reads the provisions allow-
ing the personal representative of the deceased to claim the privi-
lege as implying that the privilege survives death without exception
(other than the standard testamentary one). See Dissent at 8. But
the inference is far from clear. Vesting the privilee in the
personal representative is plainly consistent with its terminating at
the winding up of the estate, when its function of protecting the
decedent’s transmission of his or her property to the intended
beneficiaries, free from claims based on statements to counsel, has
run its course. Such vesting does not.remotely suggest concern
over anyone's criminal responsibility.
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closure would do little to inhibit clients from confiding in
their lawyers”)®; 1 McCormick on Evidence § 94, at 350
(4th ed. 1992) (terminating the privilege at death “could
not to any substantial degree lessen the encouragement
for free disclosure”); 2 Mueller & Kirkpatrick § 19, at 380
(“Few clients are much concerned with what will happen
sometime after the death that everyone expects but few
anticipate in an immediate or definite sense”).

Presumably depending on their confidence in their judg-
ments as to the residual chilling effect on clients commen-
tators have proposed a range of substitute rules. Some
have embraced Learned Hand’s view that the privilege
should not apply at all after death, see, e.g., ALI Proceed-
ings, 1942, quoted in 24 Wright & Graham § 5498, at
485; 1 McCormick on Evidence § 94, at 350, while the
American Law Institute has suggested a general balancing
test, proposing that

a tribunal be empowered to withhold the privilege of
a person then deceased as to a communication that
bears on a litigated issue of pivotal significance. The
tribunal could balance the interest in- confidentiality
against any exceptional need for the communication.
The tribunal also could consider limiting the proof
or sealing the record to limit disclosure.

Restatement § 127, comment d.

The justification for the attorney-client privilege has
largely been an instrumental one, resting on a belief that
it greatly facilitates—perhaps is essential to—the provi-
sion of legal advice. Such assistance “can only be safely
and readily availed of when free from the consequences
or the apprehension of disclosure.” Hunt v. Blackburn,
128 U.S. 464, 470 (1888). In addition, some have

3 Drafts of portions of the Restatement (Third) of the Law
Governing Lawyers, including § 127, have been tentatively ap-
proved by the American Law Institute’s Council and membership

~ but have not yet been finally adopted.
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spoken of privacy concerns, see Frankel, supra, at 53-54
& nn.41-45 (citing commentators), but it seems fair to
say that these have played at best a secondary role. In
any event, because the privilege obstructs the truth-finding
process, it is, we have said, to be narrowly construed. In

re Grand Jury Investigation of Ocean Transp., 604 F.2d
672, 675 (D.C. Cir. 1979).

The object, presumably, is to maximize the sum of the
benefits of confidential communications with attorneys
and those of finding the truth through our judicial proc-
esses. Even if the focus were solely on truth-seeking, dis-
pensing with the privilege altogether would presumably
have negative results. Any rule qualifying the privilege
may in at least some cases (once it is adopted) cause
some clients to confide less in their attorneys; the commu-
nication ‘that is stillborn can never be dislclosed. And
abrogation of the privilege would clearly impair the pro-
vision of legal services. Except to the extent that limits on
the privilege actually chill the hoped-for communications,
however, its application renders. judicial proceedings less
accurate.

Wright & Graham’s supposition that favoring survival
of the privilege after death requires imputing a “Pharaoh-
like concern” to clients may be a bit of an exaggeration.
But it is surely true that the risk of post-death revelation
will typically trouble the client less than pre-death revela-
tion. The question is how much less, and the answer
seems likely to depend on the context. Op one side, crim-
inal liability will have ceased altogether. Civil liability, on
the other hand, characteristically continues, and the same
impulses that drive: people to provide for their families in
life clearly create a motive to preserve their estates there-
after* In the middle are reputational concerns. To the

* The impulse would also apply to a corporation with which a
decedent has been involved, but the privilege there would character-
istically belong to the corporation. See, e.g., Diversified Industries,
Inc. v. Meredith, 572 F.2d 596, 611 n.5 (8th Cir. 1977). Thus rules
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extent that concern over reputation arises from an interest
in the sort of treatment a person will receive from others
—Tanging from mundane matters such as extension of
credit to more subtle ones such as how one will be greeted
at social events—it ends with death. But there are aspects
of after-death reputation that will concern a person while
alive—the value to surviving family of being related to
(say) an honorable and distinguished person, and the
value of . one’s posthumous reputation simpliciter (the
pure Pharaoh effect). In the sort of high-adrenalin situa-
tion likely to provoke consultation with counsel, however,
we doubt if these residual interests will be very powerful;
and against them the individual may even view history’s
claims to truth as more deserving. To the extent, then,
that any post-death restriction of the privilege can be con-
fined to the realm of criminal litigation, we should expect
the restriction’s chilling effect to fall somewhere between
modest and nil.

The costs of protecting communications after death are
high. Obviously the death removes the client as a direct
source of information; indeed, his availability has been
conventionally invoked as an explanation of why the priv-
ilege only slightly impairs access to truth. American Bar
Association’s Committee on the Improvement of the Law
of Evidence, quoted in 8 Wigmore § 2299, at 579 Thus
the fewer, and the more questionable the remaining
sources (e.g., because of witnesses’ interest or bias), the
greater the relative value of what the deceased has told
his lawyer. Although witness unavailability alone would
not justify qualification of the privilege, we think that un-
availability through death, coupled with the non-existence
of any client concern for criminal liability after death,

regarding termination of the privilege on the biological death of the
client are largely irrelevant, For a discussion of the privilege and
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creates a discrete realm (use in criminal proceedings after
death of the client) where the privilege should not auto-
matically apply. We reject a general balancing test in all
but this narrow circumstance.

In rejecting two rather ambiguous limitations for privi-
leges—the so-called “control-group” qualification of the
attorney-client privilege, Upjohn Co. v. United States, 449
U.S. 383 (1981), and a “balancing” test for the psycho-
therapist-patient privilege, Jaffee v. Redmond, 116 S. Ct.
1923 (1996)—the Supreme Court observed, “An uncer-
tain privilege, or one which purports to be certain but
results in widely varying applications by the courts, is
little better than no privilege at all.” Upjohn, 449 U.S.
at 393; Jaffee, 116 S. Ct. at 1932. Accordingly, to the
extent that the commentators may be read as urging some
sort of generalized balancing test for posthumous limita-
tions of the privilege, we disagree. We thus embrace the
arguments for such an exception only within the discrete
zone of criminal litigation. While we believe that a case-
by-case balancing is appropriate within that realm, we see
no basis for any further exception (apart of course from
the long-established exception for litigation among those
claiming under the decedent).

Even such a discrete exception, of course, complicates
what the lawyer must tell an anxious client about the con-
fidentiality of a prospective conversation. But in assessing
that incremental complication, we recognize that even
now any belief in an absolute attorney-client privilege
is illusory. See Edna S. Epstein, The Attorney-Client Priv-
ilege and the Work-Product Doctrine 3 (1997) (“Many
communications that clients and lawyers mistakenly be-
lieve are privileged in fact are not.”). First, even com-
munications made in confidence in-the search for legal
advice are unprotected if they relate to future illegality
(the “crime-fraud exception”). See Wright & Graham
§ 5501. The dissent contends that a client can be certain
whether his communications will fall under the crime-
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fraud exception, but this underestimates its slipperiness.
We have acknowledged that “there may be rare cases . . .
in which the attorney’s fraudulent or criminal intent de-
feats a claim of privilege even if the client is innocent,”
In re Sealed Case, 107 F.3d 46, 49, n.2 (D.C. Cir. 1997),
citing In re Impounded Case (Law Firm), 879 F.2d 1211,
1213-14 (3d Cir. 1989), which indeed applies the excep-
tion in the face of client innocence. And the exception
applies not only to crimes and fraud, but to other inten-
tional torts. See In re Sealed Case, 754 F.2d 395, 399
(D.C. Cir. 1985) (applies to “crime, fraud or other mis-
conduct”); see also Irving Trust Co. v. Gomez, 100
F.R.D. 273, 277 (S.D.N.Y. 1983) (communications un-
protected where client who wrongfully deprived another
of use of his bank funds reasonably should have known
that such conduct constituted “fraud or any other inten-
tional tort”); Diamond v. Stratton, 95 F.R.D. 503, 505
(S.D.N.Y. 1982) (no protection where communication in
furtherance of intentional infliction of emotional distress).

There is also the ubiquitous exception for litigation be-
tween persons claiming under the decedent—although in
many contexts (including most imaginable conversations
about the White House travel office firings) the improba-
bility of its application would be readily apparent at the
outset of the client-lawyer communication. Although this
exception is sometimes justified as reflecting the decedent’s
likely intent, see note 1 supra, it does not perfectly track
that idea; a decedent might want to provide for an illegiti-
mate child but at the same time much prefer that the
relationship go undisclosed. Further, in some states the
privilege does not survive the winding up of an estate,
Cal. Evid. Code § 954, and in others it may not do so,
see Restatement § 127, Reporter’s Note, comment c; 24
Wright & Graham § 5498, at 485.° Finally, even courts

8 The record reveals nothing of the status of the decedent's
estate in this case, and the Independent Counsel makes no claim
based on its status.
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applying the privilege to bar statements of a decedent
from a criminal trial have acknowledged that a defendant
might in some cases have a constitutional right to offer
.statements that exonerate him. John Doe Grand Jury In-
vestigation, 562 N.E.2d at 71-72 (privilege survives death
except where mandated by constitutional considerations);
State v. Doster, 284 S.E.2d 218, 220 (S.C. 1981) (court
upholds exclusion of communications, saying that the
defendant was denied not the right to establish his defense
but merely “the license to fish into privileged communica-
tions”). Compare Davis v. Alaska, 415 U.S. 308, 319
(1974) (state interest in anonymity for juvenile offender
cannot trump defendant’s right of confrontation).

While some of these exceptions are within the client’s
control, that cannot be said of all. Thus a lawyer who
tells his client that the expected communications are ab-
solutely and forever privileged is oversimplifying a bit.
(Given the likely impatience of the client with what
may seem legalistic detail, the oversimplification may be

. justifiable; we need not say.) Accordingly the incre-
mental uncertainty introduced by this exception is hardly
devastating. And admission of an exception limited to
post-death use in criminal proceedings produces none of
the murkiness that persuaded the Court in Upjohn and
Jaffee to reject the limitations proposed there.

Even in the realm of criminal proceedings (including
grand jury proceedings), this exception should apply only
to communications whose relative importance is substan-
tial. Thus, the statements must bear on a significant
aspect of the crimes at issue, and an aspect as to which
there is a scarcity of reliable evidence. Where there is an
abundance of disinterested witnesses with unimpaired op-
portunities to perceive an unimpaired memory, there
would normally be little basis for intrusion on the in-
tended confidentiality. This should limit release to con-
texts where not only is the risk of chilling effect slight but
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keeping the communications secret would be quite costly.
Cf. In re Sealed Case, 116 F.3d 550, 577 (D.C. Cir.
1997) (need shown where “it is likely that the subpoenaed
materials contain important evidence and . . . this evi-
dence, or equivalent evidence, is not practically available
from another source”).

Review by the district court in camera may play a role
in application of this exception. Where the proponent has
offered facts supporting a good faith reasonable belief that
the materials may qualify for the exception (a standard
plainly met here by the Independent Counsel), the district -
court should in its sound discretion examine the com-
munications to see whether they in fact do. See United
States v. Zolin, 491 U.S. 554, 570-72 (1989). To the
extent that the court finds an interest in confidentiality, it
can take steps to limit access to these communications in
a way that is consonant with the analysis justifying relax-
ation of the privilege.® See 2 Mueller & Kirkpatrick § 199,
at 380-81.

Work-Product Privilege

The work-product privilege created by Hickman v.
Taylor, 329 U.S. 495 (1947), may in some cases protect
more material than the attorney-client privilege, because
it “protects both the attorney-client relationship and a
complex of individual interests particular to attorneys that
their clients may not share.” In re Sealed Case, 676 F.2d
793, 809 (D.C. Cir. 1982). The “opinions, judgments,
and thought processes of counsel” are generally protected,
and the person seeking them must show extraordinary
justification. Id. at 809-10. For relevant, nonprivileged
facts, however, their being embodied in work product

S In considering the interest in confidentiality, the court may in
appropriate circumstances protect innocent third parties from dis-
closure as well. Here, of course, Federal Rule of Criminal Proce-
dure 6(e)’s provision of secrecy for grand jury proceedings gives.
additional protection. '
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merely shifts the standard presumption in favor of dis-
covery, so that they are discoverable where the person
seeking discovery satisfies the standard of Rule 26(b)(3)
of the Federal Rules of Civil Procedure, which requires
a showing of “substantial need” and “the inability to
obtain the substantial equivalent of the information . . .
from other sources without ‘undue hardship.’” Id. at 809
n.59 (identifying that language as an expression of Hick-

2., €6

man’s “adequate reasons” formula).”

The district court found that the notes were protected
by the work-product privilege because they “reflect the
mental impressions” of the attorney. In Upjohn Co. v.
United States, 449 U.S. 383 (1981), the Court observed
that “[florcing an attorney to disclose notes and memo-
randa of witnesses’ oral statements is particularly dis-
favored because it tends to reveal the attorney’s mental
processes.” Id. at 399. But the Court did not decide
whether factual elements embodied in such notes should
be accorded the virtually absolute protection that the
privilege gives to the attorney’s mental impressions. Id.
at 401. Indeed, its reasoning seems to presuppose that
such notes are analytically divisible; in refraining from
formulation of a specific test, the Court said that the
notes in question represented either communications pro-
tected by the attorney-client privilege (which was applica-
ble, in contrast to the present case) or mental impressions
protected by work-product privilege. Id.; see also United
States v. Paxson, 861 F.2d 730, 736 (D.C. Cir. 1988)
(noting that Upjohn did not formulate a test for factual
matter embodied in lawyer’s notes on conversations with

7 Because of this apparent identity between the common law
standard and that of Rule 26(b) (3), it appears to make little differ-
ence whether Federal Rule of Civil Procedure 81(a) (3) merely
makes Rule 26 applicable to the procedure of litigation over grand
jury subpoenas or also defines the substance of the privilege. See
In re Sealed Case, 676 F.2d at 808 n.49.
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witnesses and finding in the case before it no “strong
showing” of necessity).

In In re Sealed Case, 856 F.2d 268 (D.C. Cir. 1988),
a party asked Securities and Exchange Commission law-
yers on deposition for their recollections of witness inter-
views. Citing Upjohn, 449 U.S. at 401-02, we said that
“[a]s the work product sought here is based on oral state-
ments from witnesse€s, a far stronger showing is required
than the ‘substantial need’ and ‘without undue hardship’
standard applicable to discovery of work-product protected
documents and other tangible things.” Sealed Case, 856
F.2d at 273. And in Allen v. McGraw, 106 F.3d 582,
607-08 (4th Cir. 1997), the court upheld the privilege as
to the contested portion of an attorney’s memo of an inter-
view, observing that those portions “tend[ed] to indicate
the focus of [the lawyer’s] investigation, and hence, her
theories and opinions regarding this litigation.” See also
Cox v. Administrator, U.S. Steel, 17 F.3d 1386, 1422
(11th Cir. 1994).

All three of the above cases involved interviews con-
ducted as part of a litigation-related investigation. (Our
Sealed Case, 858 F.2d 268, in addition involves unre-
corded recollections of interviews and was thus not within
the coverage of Rule 26(b)(3). Accordingly, as Allen -
reasoned, the facts elicited necessarily reflected a focus
chosen by the lawyer. Here the interview was a preliminary
one initiated by the client. Although the lawyer was
surely no mere potted palm, one would expect him to
have tried to encourage a fairly wide-ranging discourse
from the client, so as to be sure that any nascent focus
on the lawyer’s part did not inhibit the -client’s
disclosures. :

Accordingly, unless the general possibility that parely
factual material may reflect the attorney’s mental proc-
esses (either in questioning or in recording) is enough to
shroud all lawyers’ notes in the super-protective envelope
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reserved by Rule 26(b)(3) for “mental impressicns.”
we think such material should be reachable when true

lawyer has not sharply focused or weeded the materials,
the ordinary Rule 26(b)(3) standard should apply.

Our brief review of the documents reveals portions con-
taining factual material that could be classified as opinion -
only on a virtually omnivorous view of the term. We can-
not therefore accept the district court’s conclusion that
they are protected in their entirety.

% * *

We reverse and remand the case to the district court to
reexamine the documents in light of this opinion. The
documents may be redacted so that the grand jury re-
ceives only those portions that are protected by neither
the attorney-client nor the work-product privilege.

So ordered.
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TATEL, Circuit Judge, dissenting: * Offered no per-
suasive reason to depart from the common law’s post-
humous protection of the attorney-client privilege and
appreciating its importance in encouraging “full and frank
communication” by clients with their lawyers, I would
affirm the distirct court’s judgment that the privilege
protects the attorney’s notes of his conversation with his
now-deceased client. I therefore need not consider
whether the notes are attorney work product.

I

Finding its first expression in the courts of Elizabethan
England, see 8 WIGMORE, EVIDENCE § 2290 (Mc-
Naughton rev. 1961), and accepted in the courts of ‘the
United States from the earliest days of the republic, see,
e.g., Chirac v. Reinicker, 24 U.S. 280, 294 (1826), the
attorney-client privilege is the oldest privilege for confi-
dential communications known to the common law. Ex-
tending well beyond protecting the interests of clients, the
privilege “encourage[s] full and frank communication
between attorneys and their clients and thereby promte[s]
broader public interests in the observance of law and
administration of justice.” Upjohn Co. v. United States,
449 U.S. 383, 389 (1981). Fully informed lawyers par-
ticipating in the legal system as officers of the court
sharpen the adversary process, thus improving the quality
of judicial decisionmaking and the development of the
law. By encouraging individuals to consult lawyers and
disclose to them candidly and fully, the attorney-client
privilege also allows the nation’s legal profession to help
individuals understand their legal obligations and facili-
tate their voluntary compliance with them. Such volun-
tary compliance is particularly important to a free society
which neither has nor should want sufficient law enforce-

¥ In order to preserve the secrecy of the grand jury proceedings,
selected portions of this dissent have been deleted from the pub-
lished opinion.
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ment resources to search out and punish every violation
of every law. See id.; see also Trammel v. United States,
445 U.S. 40, 51 (1980); In the Matter of a John Doe
Grand Jury Investigation, 562 N.E2d 69, 70 (Mass.
1990).

The attorney-client privilege recognizes that sound legal
advice does not “spring from lawyers’ heads as Athena did
from the brow of Zeus,” In re Sealed Case, 737 F.2d 94,
99 (D.C. Cir. 1984), but instead depends “upon the law-
yer’s being fully informed by the client.” Upjohn, 449
U.S. at 389. Although on occasion the attorney-client
privilege can “ha[ve] the effect of withholding relevant
information from the fact-finder,” Fisher v. United States,
425 U.S. 391, 403 (1976), courts sustain the privilege in
individual cases to accomplish its larger systemic benefits
—the greater law compliance and fairer judicial proceed-
ings resulting from the “sound legal advice [and] ad-
vocacy” the privilege promotes. Upjohn at 389.

Like the spousal, priest-penitent, and psychotherapist-
patient privileges, the attorney-client privilege is “ ‘rooted
in the imperative need for confidence and trust.’ ” Jaffee
v. Redmond, 116 S. Ct. 1923, 1928 (1996) (quoting
Trammel, 445 U.S. at 51). As the Supreme Court recog-
nized more than a century ago, the assistance of counsel
“can only be safely and readily availed of when free from
the consequences or the apprehension of disclosure.” Hunt
v. Blackburn, 128 U.S. 464, 470 (1888). Because indi-
viduals frequently seek legal counsel concerning embarras-
sing, disgraceful, or criminal conduct, “the mere possi-
bility of disclosure” of communications about such sub-
jects may “impede development of the confidential rela-
tionship,” Jaffee, 116 S. Ct. at 1928, thereby eroding the
substantial benefits to the justice system afforded by
well-informed legal counsel. Lawyers who have repre-
sented clients in sensitive matters know the key words to
full disclosure:
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I cannot represent you effectively unless I know every-
thing. I will hold all our conversations in the strictest
of confidence. Now, please tell me the whole story.

Since at least the mid-nineteenth century, the common
law has protected the attorney-client privilege after a
client’s death. See, e.g., Hart v. Thompson’s Executor, 15
La. 88, 93 (1840) (upholding privilege after client’s
death); SIMON GREENLEAF, 1 TREATISE ON THE LAW OF
EVIDENCE 310 (1850) (privilege not affected by death of
client). Other than in testamentary disputes, for which
there exists a well-established and independently justified
exception not applicable to the case before us, see, e.g.,
Glover v. Patten, 165 U.S. 394, 406-08 (1897), both
state and federal courts have consistently followed the
common law rule, whether the privilege is claimed in civil
litigation, see e.g., United States v. Osborn, 561 F.2d
1334 (9th Cir. 1977); Baldwin v. Commissioner of In-
ternal Revenue, 125 F.2d 812, 814 (9th Cir. 1942);
People v. Pena, 198 Cal. Rptr. 819, 828 (Cal. Ct. App.
1984); Lamb v. Lamb, 464 N.E.2d 873, 877 (Ind. Ct.
App. 1984); Bailey v. Chicago, Burlington & Quincy R.R.
Co., 179 N.W.2d 560, 564 (Iowa 1970), or in criminal
proceedings, see, e.g., State v. Macumber, 544 P.2d 1084,
1086 (Ariz. 1976); John Doe Grand Jury Investigation,
562 N.E.2d at 72; People v. Modzelewski, 611 N.Y.S.2d
22,23 (N.Y. App. Div. 1994); Cooper v. State, 661 P.2d
905, 907 (Okla. 1983); State v. Doster, 284 S.E.2d 218,
219 (S.C. 1981); see also 8 WIGMORE, EVIDENCE § 2323
& n.2 (citing additional cases). Incorporated in the model
codes of evidence, see id. § 2292 n.2 (quoting Uniform
Rule of Evidence § 26(1)); MobeEL CODE OF EVIDENCE,
Rule 209(c) (i) (1942), adopted by the Supreme Court’s
Advisory Committee, see 1 MICHAEL H. GRAHAM. HAND-
BoOK OF FEDERAL EVIDENCE 521 (discussing Standard
503), and codified by at least twenty state legislatures, see,
e.g., GREGORY P. JOSEPH & STEPHEN A. SALZBURG, EvI-
DENCE IN AMERICA: THE FEDERAL RULES IN THE STATES
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§24.2 (1992) (citing 19 state codes); CAL. EviD. CODE |
§ 953 (West 1995), the common law rule admits “no
exception” that outside the testamentary context, the at-
torney-client privilege survives the client’s death. RE-
STATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS
§ 127 cmt. d (Proposed Final Draft No. 1, 1996); see
also id. (citing additional authorities); EDNA S. EPSTEIN,
THE ATTORNEY-CLIENT PRIVILEGE AND THE WORK-PROD-
vet DocTRINE 234 (3d ed. 1997) (“The duration of the

privilege, once it attaches, persists unless the lawyer is
released by the client. Upon the death of the client, no
release is possible. Hence death should seal the lawyer’s |
lips forever.”).

Although rarely articulated, the rationale underlying
the common law rule makes sense. By preserving the priv-
ilege after the client’s death, the law ensures that the
privacy afforded those who confide in counsel extends to
those who would otherwise take their secrets to the grave.
The common law rule thus encourages individuals to seek
legal advice, bringing the benefit of such consultation to
themselves, the legal system, and society. See F isher, 425
U.S. at 403 (“As a practical matter, if the client knows
that damaging information could more readily be obtained
from the attorney following disclosure than from himself
in the absence of disclosure, the client would be reluctant
to confide in his lawyer and it would be difficult to obtain &
fully informed legal advice.”). As Wigmore explains:

The subjective freedom of the client, which it is the
purpose of the privilege to secure . . ., could not be
attained if the client understood that, when the rela-
tion ended or even after the client’s death, the at-
torney could be compelled to disclose the confidences,
for there is no limit of time beyond which the disclo-
sures might not be used to the detriment of the client
or of his estate.

8 WIGMORE, EVIDENCE § 2323.
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ment of the evidence’s importance, a test that neither
party to this litigation advocates and that, notwithstand-
ing protestations to the contrary, Maj. Op. at 34, repre-
Sents a dramatic departure from the common law rule.
The court cites no Cases supporting its new rule, relying
instead on views of commentators never accepted by any
court or legislature. See, e.g., 24 CHARLES ALAN WRIGHT
& KENNETH W. GRAHAM, JR., FEDERAL PRACTICE AND
PROCEDURE : EVIDENCE § 5498 (1986 & Supp. 1997);
Maj. Op. at 4-5. The court sees particular significance in
a draft revision of the Restatement (Third) of the Law
Governing Lawyers supporting a posthumous exception
to the common law rule. Maj. Op. at 5. The Restatement,
however, candidly acknowledges that “no court or legis-
lature has adopted” such an eXception. RESTATEMENT
(THIRD) OF THE Law GOVERNING LAWYERS § 127, cmt. d
(Proposed Final Draft No. 1, 1996). The court also
observes that the common law rule is most often stated in
cases involving the testamentary exception and that “hold- -
ings actually marifesting the posthumous force of the
privilege are relatively rare.” Maj. Op. at 3. These ob-

trier of fact. See, e.g., John Doe Grand Jury Investigq-
tion, 562 N.E.2d at 72 (attorney could not be compelled
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to testify about what deceased client told him prior to
committing suicide, even though the testimony might have
brought an end to murder investigation); Macumber,
544 P.2d at 1068 (trial court properly excluded testi-
mony of two attorneys that a person other than the de-
fendant had confessed to them of committing the murder
for which defendant was tried) ; see also Simon J. Frankel,
The Attorney-Client Privilege After the Death of the
Client, 6 GEO. J. LEGAL ETHICS 45, 65 (1992). But see
Cohen v. Jenkintown Cab Co., 357 A.2d 689, 693 (Pa.
Super. Ct. 1976) (where testimony sought did not contain
«gcandalous and impertinent matter which would serve to
blacken the memory” of the deceased client, and where
need for testimony is «clearly established,” court could
compel attorney to testify).

There is a very good reason why no case law supports
my colleague’s new balancing test: unless clients know
before consulting their lawyers exactly what information
the privilege protects——knowledge denied by the court’s
balancing test—few will confide candidly and fully. After
this decision, lawyers will have to add an important caveat
to what they advise their clients about confidentiality:

1 cannot represent you effectively unless I know
everything. I will hold all our conversations in the
strictest of confidence. But when you die, I could
be forced to testify—against your interests—in a
criminal investigation or trial, even of your friends
or family, if the court decides that what you tell me is
important to the prosecution. Now, please tell me the
whole story.

Because clients so advised will not know whether their
confidences will be protected, they will be less likely to
disclose " sensitive orf potentially inculpatory information.
«If the purpose of the attorney-client privilege is to be
served,” said the Supreme Court in Upjohn, “the attorney
and client must be able to predict with some degree of
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certainty whether particular discussions will be protected.”
Upjohn, 449 U.S. at 393. As the Court put it, “[a]n un-
certain privilege, or one which purports to be certain but
results in widely varying applications by the courts, is
little better than no privilege at all.” Id. Consistent with
this reasoning, federal courts uniformly hold that where

applicable, the attorney-client privilege, unlike qualified

privileges, see, e.g., In Re Sealed Case, 116 F.3d 550
(D.C. Cir. 1997) (dealing with executive privilege and
requiring specific demonstration of evidence’s importance
to grand jury investigation and unavailability from other
sources), cannot be overridden by a showing of need. See,
e.g., Admiral Ins. Co. v. United States Dist. Ct. for the
Dist. of Ariz., 881 F.2d 1486, 1494 (9th Cir. 1989) (con-
ditional protection of work product doctrine “cannot logi-
cally be extended to support an unavailability exception to
the attorney-client privilege”); In re Grand Jury Subpoena,
599 F.2d 504, 510 (2d Cir. 1979) (attorney-client privi-
lege is unqualified); MURL A. LARKIN, FEDERAL TESTI-
MONIAL PRIVILEGES § 2.01, at 2-7 to 2-8 (citing cases and
noting that “once the privilege has been held applicable,
information protected thereunder may not be the subject
of compelled disclosure regardless of the need or good
cause shown”). For the same reasons and citing Upjohn,
the Supreme Court, in the case of the psychoanalyst privi-
lege, rejected a balancing test which, like the one the
court adopts today, turned in large part on the importance
of the information sought by the prosecution: “Making the
promise of confidentiality contingent upon a trial judge’s
later evaluation of the relative importance of the patient’s

interest in privacy and the evidentiary need for disclosure

would eviscerate the effectiveness of the privilege.” Jaffee,
116 S. Ct. at 1932. ‘

My colleagues characterize the absolute nature of the
attorney-client privilege as “illusory.” Maj. Op. at 8.
Pointing to the testamentary exception and to the well-
accepted proposition that statements relating to future il-
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legality find no protection in the attorney-client privilege,
they suggest that their new exception, limited to criminal

- proceedings after the client’s death, will likewise not
weaken the privilege. Both the testamentary exception and
the exclusion of statements of future criminality, however,
differ significantly from the balancing test the court adopts
today. In those two situations, clients know up front with
certainty that the statements they make are unprotected by
the privilege. Beyond those two clear situations, clients
and their lawyers cannot predict whether a client’s state-
ment might some day relate to a criminal investigation,
much less whether a court applying my colleagues’ balanc-
ing test will subsequently decide that the information
“bear[s] on a significant aspect of the crimes at issue.”
1d. at 10. Because of this uncertainty, the court’s balanc-
ing test produces precisely the same “murkiness that per-
suaded the Court in Upjohn and Jaffee to reject the limi-
tations proposed there.” Id. at 10.

The court believes its balancing test will not damage the
attorney-client privilege because people are generally indif-
ferent to the effect posthumous disclosures of confidences
could have on their reputations. This assumption of the
unimportance of posthumous reputation, however, runs
counter to the rationale underlying the common law rule.
See Frankel, The Attorney-Client Privilege After the Death
of the Client at 61-63 & n.91. It also defies both common
sense and experience. From Andrew Carnegie’s libraries
to Henry Ford’s foundation, one need only count the
schools and universities, academic chairs and scholarships,
charitable foundations, research institutes, and sports
arenas—even Acts of Congress—bearing the names of
their founders, benefactors, or authors to understand that
human beings care deeply about how posterity will view
them. Evidence of concern for surviving friends and family
likewise abounds: people write wills, convey property, buy
life insurance, invest for their children’s education, and
make guardianship arrangements to protect the interests of
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loved ones. Prominent public officials restrict access to
their papers to protect reputations. Of course, such con-
cerns may not influence every decision to confide poten-
tially damaging information to attorneys. But because these
concerns very well may affect some decisions, particularly
by the aged, the seriously ill, the suicidal, or those with
heightened interests in their posthumous reputations, I
cannot accept the court’s assumption that the attorney-
client relationship will not suffer if the privilege is limited
after a client’s death. I agree with the Supreme Judicial
Court of Massachusetts: “to disclose information given to
[an attorney] by a client in confidence, even though such
disclosure might be limited to the period after the client’s
death, would in many instances . . . so deter the client
from ‘telling all’ as to seriously impair the attorney’s abil-
ity to function effectively.” John Doe Grand Jury Investi-
gation, 562 N.E.2d at 71.

The facts of the present case vividly illustrate the value
a person can place on reputation. As the Independent
- Counsel acknowledges, see Appellant’s Br. at 10 n.4, his
predecessor, Independent Counsel Robert - Fiske, found
that the Travel Office matter caused Foster distress and
may have contributed to his decision to take his own
life. Appellee’s Br. at 22 (citing Report of the Independ-
ent Counsel In Re Vincent W. Foster, Jr. 10-14 (June 30,
1994)). Revealing the value he placed on personal repu-
tation, Foster told law students in a commencement ad-
dress shortly before his death: “There is no victory, no
advantage, no fee, no favor which is worth even a blemish
on your reputation for intellect and integrity. . . . The
reputation you develop for intellectual and ethical integ-
rity will be your greatest asset or your worst enemy.”
Id. Foster committed suicide nine days after confiding
in his attorney. Although I concede that no single case
can prove the utility of maintaining the privilege beyond
a client’s death, this case seems a particularly inappro-
priate one in which to abrogate the common law’s post-
humous protection of the attorney-client privilege.
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The court suggests that because it limits its balancing
test to criminal cases and because criminal liability ceases
with death, its test will not chill client communications
with their lawyers. Maj. Op. at 6-7. But clients often
reveal to their lawyers much more than information
about their own criminal liability: they may disclose in-
formation that could expose friends, family, or business
associates to criminal culpability—which does not termi-
nate with the client’s death—as well as information that
could damage their own reputations. The possible release
of such information could chill the attorney-client relation-
ship just as seriously as the release of information about
the client’s own criminal liability.

The court claims that unless the privilege terminates at
the client’s death, information will be lost that could have
been sought from the client while alive. Id. at 7. The
common law rule, however, long ago determined that the
benefits the legal system gains through recognizing the
privilege posthumously outweigh whatever damage might
flow from denying information to the factfinder in a par-
ticular case. Further balancing on a case by case basis
will undermine the privilege. Moreover, if limiting the
scope of the privilege deters “full and frank” attorney-client
communication, as the common law assumes, who can say
that in the absence of the privilege information later
sought in criminal proceedings would have been shared
with counsel in the first place? As the Supreme Court ex-
plained in the psychotherapist privilege context, “[w]ith-
out a privilege, much of the desirable evidence to which
litigants . . . seek access . . . is unlikely to come into
being.” Jaffee, 116 S. Ct. at 1929; see also Salzburg,
Privileges and Professionals: Lawyers and Psychiatrists,
66 VA. L. REv. 597, 610 (1980) (“The privilege creates
a zone of privacy in which an attorney and client can cre-
ate information that did not exist before and might not
exist otherwise.”) Clients will be particularly reluctant
to share critical information with their lawyers in cases
where both the client’s death and the possibility of crim-
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inal investigation are foreseeable. Perhaps this is such
a case, for at oral argument, the deceased’s lawyer told us:

I am not sure of a lot of things in life. I am not
certain of why Mr. Foster took his own life, even
though I think it’s because of the taxing of his repu-
tation and his fear about the trial of this investiga-
tion. . . . But I am totally certain, I am totally cer-
tain of one thing . . . ¥f I had not assured Mr.
Foster that our conversation was a privileged conver-
sation, we would not have had that conversation and
there would be no notes that are the subject of the
situation today. (Emphasis added.)

Nor can I see any way to limit the Court’s “information
loss” argument to cases in which the client has died. Wit-
nesses unable to remember facts, incompetent to testify, or
beyond the court’s process likewise deny relevant infor-
mation to the factfinder. Yet neither the Independent
Counsel nor this court suggests that we abrogate the
attorney-client privilege to fill in these evidentiary gaps.
The unavailabiiity of a witness likewise does no greater
harm to the factfinding process than an available witness
who testifies inaccurately. Again, no cne would suggest
that we call upon attorneys to corroborate or correct their
clients’ every statement. The reason is simple: accepting
that some information may be lost to a factfinder, we in-
sulate the attorney-client relationship from the prospect
of these intrusions in order to promote the “‘confidence
and trust,’ ” Jaffee, 116 S. Ct. at 1928 (quoting Tram-
mel, 445 U.S. at 51), necessary for the relationship to
work and to afford society its benefits. See Admiral In-
surance Co., 881 F.2d at 1494 (“Any inequity in terms of
access to information is the price the system pays to main-
tain the integrity of the privilege.”). Neither the court
nor the Independent Counsel has offered any convincing
reason why a client’s death should be treated differently
than these other circumstances.

At the end of its discussion of the attorney-blient priv-
ilege, the court suggests that district courts could protect
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clients’ interests by ordering that their lawyers’ testimony
be kept confidential. Maj. Op. at 10. But evidence essen-
tial to the prosecution’s case at trial cannot ultimately
remain confidential. In any event, the privilege’s funda-
mental purpose is to encourage clients to share informa-
tion with their lawyers, not to maintain the information’s
confidentiality. Qualified promises of confidentiality—
“Don’t worry, if I am compelled to reveal what you tell
me, the court will make sure that no one hears it other
than the U.S. Attorney and the federal grand jury”—are
unlikely to encourage worried clients to make candid and
full disclosures to their attorneys.

oI

The court’s decision too readily dismisses the continu-
ing vitality of the common law rule in the states. “It is
appropriate to treat a consistent body of policy determina-
tions by state legislatures as reflecting both ‘reason’ and
‘experience.’” Jaffee, 116 S. Ct. at 1930 (quoting Funk
v. United States, 290 U.S. 371, 376-81 (1933)). The fact
that the common law’s posthumous recognition of the
privilege outside testamentary disputes appears to have
been embraced by every state that has codified the
privilege—and remains the law in those that have not—
counsels against casting it aside simply because the Inde-
pendent Counsel and a few commentators question its use-
fulness. That the common law rule was likewise adopted -
by the Supreme Court’s Advisory Committee, as well as
by the committees who drafted the Model Code of Evi-
dence and the Uniform Rules of Evidence, reinforces the
conclusion that “‘reason’ and ‘experience’ ” support post-
humous protection of the attorney-client privilege. Id.;
Citibank, N.A. v. Andros, 666 F.2d 1192, 1195 & n.6
(8th Cir. 1981) ( Supreme Court Proposed Federal Rule
of Evidence 503(c) useful “as a source for defining the
federal common law of attorney-client privilege”).

Because the court’s balancing test strikes a fundamental
blow to the attorney-client privilege and jeopardizes its

benefits to the legal systtm and society, I respectfully
dissent.
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- APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Filed November 21, 1997
No. 97-3006

IN RE: SEALED Cask

Consolidated with
No. 97-3007

Appeals from the United States District Court
for the District of Columbia '
(No. 95ms00446; No. 95ms00447)

BEFORE: EDWARDSs, Chief Judge; WALD, SILBERMAN,
WILLIAMS, GINSBURG, SENTELLE, HENDERSON, RAN-

On Appellees’ Suggestion
for Rehearing In Banc

e
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ORDER

Appellees’ Suggestion for Rehearing In Banc and the
response thereto have been circulated to the full court.
The taking of a vote was requested. Thereafter, a majority
of the judges of the court in regular active service did not

vote in favor of the suggestion. Upon consideration of the
foregoing, it is

ORDERED that the suggestion be denied.

A statement of Circuit Judge TATEL dissenting from the
denial of rehearing in banc, in which Circuit Judge GINs-

BURG joins with respect to the issue of attorney-client
privilege, is attached.

Circuit Judges SENTELLE and GARLAND did not par-
ticipate in this matter.

TATEL, Circuit Judge, with whom GINSBURG, Circuit
Judge, joins with respect to the issue of attorney-client
privilege, dissenting from the denia] of rehearing in banc:
. Dramatically departing from the common law rule that
protects the attorney-client privilege after a client’s death,
and threatening the vitality of that privilege, this case
raises issues of exceptional importance worthy of in banc
consideration. See FED. R. App. P. 35(a)(2). The case
especially warrants in banc review because the conse-
quences of the court’s new balancing test will extend far
beyond federal criminal cases in the District of Columbia,
Clients involved in civil or criminal proceedings anywhere
in the country have no way of knowing whether informa-
tion they share with their lawyers might someday become
relevant to a federal criminal investigation in Washington,
D.C. As the Supreme Court noted regarding the psycho-
therapist privilege, “any State’s promise of confidentiality
would have little value if the patient were aware that the
privilege would not be honored in a federal court.” Jaffee
v. Redmond, 116 S. Ct. 1923, 1930 (1996).
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As I pointed out in my dissent, the common law rule
has been incorporated ip the Uniform Rules of Evidence
and the Model Code of Evidence, adopted by the Supreme
Court’s Advisory Committee, and codified by at least
twenty state legislatures. I re Sealed Case, 124 F.3d 230,
238 (D.C. Cir. 1997) (Tatel, J., dissenting). The Inde-
pendent Counsel cites two cases that have abrogated the
privilege after a client’s death, but neither is relevant here,
In both Staze v, Gause, 489 P.24 830 (Ariz. 1971), and
State v. Kump, 301 P.2d 808 (Wyo. 1956), courts held
that an accused husband could not invoke the privilege on
- behalf of his dead wife to bar his wife’s lawyer from testi-
fying, a situation quite different from this case where the

According to the Independent Counsel, empirical sup-
port is “nonexistent” for the proposition that abrogating
the attorney-client privilege after the client’s death will
chill client communication. Opposition of the United States
to Appellees’ Petition for Rehearing With Suggestion for
Rehearing In Banc at 12. But because the Independent

opinion that “any hypothesized chilling effect would be
minimal,” id_, citing only this court’s opinion that jt “ex-
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pect[s]” its balancing test’s “chilling effect to fall some-
where between modest and nil,” Sealed Case, 124 F.3d at
233. Without convincing evidence that abrogating the
privilege will do no harm to client communications, this
court should not abandon centuries of common law.

Invoking a parade of horribles not before us, the Inde-
pendent Counsel claims -that injustice will result if courts
cannot abrogate the attorney-client privilege after the
client’s death. While in some cases the privilege will deny
information to the trier of fact, it does so in order to pro-
mote a broader and more important value—encouraging
the free flow of information from client to lawyer. The
common law long ago determined that the benefits gained
by recognizing the privilege posthumously outweigh what-
ever damage might flow from denying information to the
trier of fact in any particular case. Id. at 241 (Tatel, J.,
dissenting).

Petitioner also seeks rehearing in banc with respect to
the court’s work product ruling. Id. at 235-37. Because
drawing a precise line between fact and opinion work
product is a difficult and sensitive question with serious
implications for the attorney-client relationship, and be-
cause I think the court has drawn the line in the wrong
place, this issue also warrants in banc review.

The court’s conclusion that because the interview was
“preliminary” and “initiated” by the client, the lawyer may
not have “sharply focused or weeded” the words of the
client, id. at 236, reflects a view of the lawyer’s role very
different from my own experience. No lawyer approaches
a client’s problems with a “blank slate.” Appellee’s Petition
for Rehearing With Suggestion for Rehearing En Banc at
14. Even at a first meeting, regardless of who initiates it,
lawyers bring their own judgment, experience, and knowl-
edge of the law to conversations with clients. Of course
lawyers may want to encourage wide-ranging discussions at
first meetings,. but they do so in order to draw out and
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record information they think might be important. Unless
they take verbatim notes, the questions they ask and those
facts they write down reflect their own views about what
is important to their client’s case. Whether courts can re-
quire production of attorney work product should turn pot
on the stage of representation or who initiates a meeting,
but on whether the attorney’s notes are entirely factual,
or whether they instead represent the “opinions, judg-
ments, and thought processes of counsel.” In re Sealed
Case, 676 F.2d 793, 809 (D.C. Cir. 1982).

The notes in this case demonstrate quite clearly that
the lawyer actively exercised his judgment when interview-
ing his client. In two hours, he created only three pages
of notes. Far from taking verbatim notes, the lawyer ob-
viously wrote down what he thought was significant, omit-
ting everything else. The notes bear the markings of a
lawyer focusing the words of his client; he underlined cer-
tain words, placing both checkmarks and question marks
NeXt to certain sections. The notes clearly represent the
opinions, judgments, and thought processes of counsel.

critical meetings with clients. Not only will this damage
the ability of lawyers to Tepresent their clients but in the
end there will be no notes for grand juries to see. Similar
consequences, of course, may flow from the court’s pew
attorney-client privilege balancing test; advised that their
disclosures might be unprotected after death, clients may
simply not talk candidly. As the Supreme Court noted in
the psychotherapist privilege context, “[wlithout a privi-
lege, much of the desirable evidence to which litigants . . .
seek access . . .. is unlikely to come into being.” Jaffee,
116 S. Ct. at 1929. This court’s two new holdings—one

chilling client disclosure, the other chilling lawyer note.-
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taking—will damage the quality of legal representation %
without producing any corresponding benefits to the fact- §
finding process. |
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APPENDIX C
[Filed Jan. 7, 1997]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. No. 95-446 JGP ' f
(UNDER SEAL) !

IN RE GRAND JURY No. 95-1
Subpoena duces tecum to
SWIDLER & BERLIN

ORDER

The Memorandum Order filed in this matter on Decem-
ber 16, 1996 is corrected to reflect the following change in
the caption: “IN RE GRAND JURY NO. 95-2” in place
of “IN RE GRAND JURY NO. 95-1.”

SO ORDERED

[Jan. 4, 1997]
/s/ John Garrett Penn

JouN GARRETT PENN
Chief Judge '
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".[Filed Dec. 16, 1996]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. No. 95-446 JGP
(UNDER SEAL)

IN RE GRAND JURY No. 95-1
Subpoena duces tecum to
SWIDLER & BERLIN

MEMORANDUM ORDER

This matter comes before the Court of the Motion

To Quash Or Modify Grand Jury Subpoena. Actually,
there are two subpoenas, one issued to James Hamilton,
an attorney, and the other to Hamilton’s law firm, Swidler
& Berlin.' This litigation arises out of the so-called
- “Whitewater” investigation being conducted by Independ-
ent Counsel Kenneth Starr. As a part of that investiga-
tion, the Independent Counsel is also investigating the cir-
cumstances surrounding the death of Vincent Foster, who
served as Deputy White House Counsel. Also pending
before the Court are the Motions To Intervene, filed by
Lisa Foster, Mr. Foster’s. widow, and Sheila Anthony, Mr.

Foster’s sister. The Court will grant the motions to inter-
vene.

Very briefly, the underlying facts are as follows: On the
evening of July 20, 1993, Vincent Foster was found dead
of a gunshot wound in Fort Marcy Park, Virginia. On the
following day, the Foster family retained Hamilton and
Swidler & Berlin to represent them.* Hamilton Affidavit,

1 A separate matter and case number have been assigned for each
case.

2The family members represented include Foster’s wife, Lisa
Foster, his children, Vincent, Laura and John Brugh Foster, his
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q 3. The movants assert that “[a]fter extensive investiga-
tions, the United States Park Police, the Department of
Justice, Independent Counsel Robert Fiske,® and Senate
Banking Committee, among others, concluded that he
[Vincent Foster] had committed suicide in Fort Marcy
Park.” Hamilton Affidavit, q 1.

Hamilton states that he was retained to represent the
family because of his experience in litigation and civil,
criminal and Congressional investigations, “particularly
those involving highly-publicized matters.” He asserts that
he was not retained because of any expertise in probate,
estate or business law. In considering the pending motions,
the Court accepts those representations. He goes on to
state that “from the outset” he and the law firm antici-
pated that litigation “could well occur in various forms.”
See Hamilton Affidavit, §¢q 18-32. Hamilton states that in
the course of his representation of the family, he has
spoken to “numerous persons, conducted substantial legal
research, engaged in litigaton, and communicated our
views in writing to various government bodies.” Hamilton
Affidavit, § 17. He goes on to state that “[t]hroughout
our representation we have on many occasions made notes
of our conversations with third parties, our conversations
with our clients, our internal firm conferences and analysis
and our research, observations and analysis. These notes
embody our mental impressions, conclusions, opinions,
theories, thought processes, selection of topics of impor-
tance, and strategies. In our view, they are not only work
product, but in many instances they are core work prod-
uct.” Hamilton Affidavit, § 17. The movants contend
that counsel anticipated that “litigation could result from.
overreaching investigations,” that there might be Freedom

mother, Alice Mae Foster, his sisters, Sharon Bowman and Sheila

Anthony, and Beryl Anthony, Sheila Anthony’s husband. Hamilton
Affidavit, 1 3.

3 Mr. Fiske was succeeded as Independent Counsel by Kenneth
Starr.
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of Information Act (FOIA) litigation “regarding Mr.
Foster’s now-famous note,” that family members and their
lawyers could become witnesses in litigation and in other
proceedings, that litigation could result against family
members “if they misspoke in giving evidence,” and that
counse] anticipated “litigation by the family to protect the
family’s privacy interests, redress defamation, or remedy
misuses of Mr. Foster’s name and image.”

The movants argue that the subpoenas are unreasonable
and oppressive and should be quashed or modified because
they seek materials protected by the work product doctrine
and the attorney-client and common interest privileges.

After the motions to quash were filed, the Court re-
quired the movants to furnish the contested documents to
the Court for its in camera review. The Court also re-
quired the movants to file a privilege log identifying the
date, author, addressee and description of the documents
and the privilege claimed for each document. The mov-
ants filed a privilege log and then an amended privilege
log. The movants claim a privilege for all documents under
the work product doctrine. With respect to a few docu-
ments, they claim, in addition to work product, attorney-
client privilege, common interest privilege, or both.

As may be expected, the Independent Counsel has a
much different view of the subpoenaed documents. He
notes that the subpoenas were issued as part of Independ-
ent Counsel’s grand jury investigation into possible crim-
inal violations involving the death of Mr. Foster and to
determine whether individuals made false statements or
obstructed justice in connection with the investigation into
the firing of employees of the White House Travel Office
in May 1993. The Independent Counsel disputes the mov-
ants’ claim that the work product doctrine is applicable
under the acts in this matter based upon his contention
that the grand jury “ordinarily” has a right to obtain “all”
relevant non-privileged evidence and further because the
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documents were not prepared in anticipation of litigation.
Independent Counsel goes on to argue that even if a docu-
ment was prepared in anticipation of litigation, that alone
will not exempt it from production to the grand jury. He
argues that a balancing test must be applied to determine
whether disclosure is nevertheless warranted. Independent
Counsel also argues against invocation of attorney-client
privilege and the comman interest rule. Finally, the Inde-
pendent Counsel draws a distinction between documents
relating to conversations before the death of Vincent
Foster and those documents created after his death.

The Court will now turn to a discussion of those privi-
leges as they relate to the subject documents.

I

The most important issue raised in this document re-
quest is whether the documents sought by the Independent
Counsel are protected from production under the work
product doctrine. Any discussion of that doctrine or privi-
‘lege must begin with the decision in Hickman v. Taylor,
329 U.S. 495, 76 S.Ct. 385 (1947). There, the Supreme
Court observed:

Historically, a lawyer is an officer of the court and
is bound to work for the advancement of justice while
faithfully protecting the rightful interests of his
clients. In performing his various duties, however,
it is essential that a lawyer work with a certain degree
of privacy, free from unnecessary intrusion of oppos-
ing parties and their counsel. Proper preparation of
a clients’s case demands that he assemble information,
sift what he considers to be the relevant from the ir-
relevant facts, prepare his legal theories and plan his
strategy without undue and needless interference.
That is the historical way in which lawyers act within
the framework of our system of jurisprudence to pro-
mote justice and to protect their clients’ interests.
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This work is reflected, of course, in interviews, state-
ments, memoranda, correspondence, briefs, mental
impressions, personal beliefs, and countless other tan-
gible and intangible ways—aptly though roughly
termed by the Circuit Court of Appeals in this case
(153 F.2d 212, 223) as the “Work product of the
lawyer.” Were such materials open to opposing coun-
sel on mere demand, much of what is now put down
in writing would remain unwritten. An attorney’s
thoughts would not be his own. Inefficiency, unfair-
ness and sharp practices would inevitably develop in
the giving of legal advice and in the preparation of
cases for trial. And the interests of the clients and
the cause of justice would be poorly served.

We do not mean to say that all written materials
obtained or prepared by an adversary’s counsel with
an eye toward litigation are necessarily free from dis-
covery in all cases. Where relevant and non-privileged
facts remain hidden in an attorney’s file and where
production of those facts is essential to the prepara-
tion of one’s cases, discovery may properly be had.

329 US. at 510-11, 67 S.Ct. A 393-94 (emphasis this
Court’s). Thirty-four years later, the Supreme Court re-
affirmed the “strong public policy” underlying the work
product doctrine in United States v. Nobles, 422 U.S.
225, 95 S.Ct. 2160 (1975). Upjohn Company v. United
States, 449 U.S. 383, 398, 101 S.Ct. 677, 686 (1981).

The Court of Appeals for this Circuit has made clear
that the work product doctrine applies to matters pending
before a federal grand jury. In re Sealed Case, 308 U.S.
App.D.C. 69, 29 F.3d 715 (1994). Moreover, that case
is instructive because the court noted:

In rejecting the appellant’s assertion of the privi-
_lege, the district court indicated that the privilege was
inapplicable because no grand jury investigation had
commenced at the time. We disagree. The work

FOIA # none (URTS 16306) Docld: 70105074 Page 72



39a

product privilege protects any material obtained or
prepared by a lawyer “in the course of his legal
duties, provided that the work was done with an eye
toward litigation.” Even though the grand jury in-
vestigation had not begun when the Lawyer met with
the appellant and prepared his file, he may well have
had an eye toward litigation.

308 U.S.App.D.C. at 72, 29 F.3d at 718 (citations
omitted, emphasis this Court’s). The court went on to
state: “In determining whether the materials in the Law-
yer’s files arre protected by the work product privilege,
‘the testing question is whether, in light of the nature of
the document and the factual situation in the particular
case, the document can fairly be said to have been pre-
pared or obtained because of the prospect of litigation.”
Id. (citation omitted).

Although the movants resisted the preparation of a privi-
lege log, the Court required them to submit a privilege
log to the Court and Independent Counsel. After review-
ing the privilege log, Independent Counsel advised the
Court and the movants that the “the log has enabled us
to cull out documents that we do not need or that are, in
our view privileged. We thus are able to focus our argu-
ment to this Court on particular classes of documents.”

IT

Before addressing the documents now identified by the
Independent Counsel based on the privilege log, the Court
finds that all of the documents were prepared in anticipa-
tion of or with an eye toward litigation. This finding is
based upon the affidavit of Mr. Hamilton and the Court’s
in camera review of the documents. The Court also ob-
serves that general experience in matters of this nature
cannot help but lead all but the most unsophisticated per-
son to conclude that there would be an investigation into
the facts and circumstances of Mr. Foster’s death and that
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an eager media would seek to obtain materials which the
family may wish to hold private. Moreover, political
reality makes very clear that the matter would be subject

" to grand jury investigation, Congressional hearings and
intense public scrutiny. It can hardly be doubted that, as
Mr. Hamilton has stated, the material was collected with
an eye toward litigation in one form or another.

After reviewing the privilege log, the Independent
Counsel identified specific documents he wanted produced.
The Court concludes that, with respect to those docu-
ments not so identified, the Independent Counsel has with-
drawn his request for their production. As has the Inde-
pendent Counsel, the Court will identify the documents by
their “Bates” number or numbers. The Court will now
discuss the documents in the order identified by Independ-
ent Counsel in his opposition to the motion.

Documents 2774-2883.

Independent Counsel has requested Documents 2774-
2882. Document 2774-2802 is the White House Travel
Office Management Review which contains handwritten
notes and notations in the form of comments and under
linings made by James Hamilton. Movants assert a work
product privilege and describe the document as: “Hand-
written notes on 7/2/93 White House Travel Office Man-
agement Review Report made in anticipation of meeting
with Vincent Foster concerning possible representation.”
The Court finds that this document, as described in the
privilege log, should be exempt from disclosure to the
grand jury. It contains notes and underlining which repre-
sent the mental impressions of the attorney. Although this
document was prepared before Mr. Foster’s death, the
Court concludes that Foster was consulting Hamilton as an
attorney and possibly to represent him. Finally in apply-
ing the balancing test for this document, the Court finds
nothing in the document which would suggest that the
grand jury’s need for the document outweighs the privilege.
This document need not be produced.
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* %K * %
[Two paragraphs of this opinion at this point are still
under seal. They have no impact on this case. We have
lodged with the Clerk 10 unredacted copies of this
opinion. ]

* * %k %

With respect to Hamilton’s meeting with Foster on July
11, 1993, the Independent Counsel seeks documents 2774-
2882. Document 2774-2802 is the White House Travel
Office Management Review which contains some hand-
written notations in the form of comments and underlining
made by James Hamilton. The Court finds that the mov-
ants have properly asserted work product with respect to
this group of documents. Certainly there was a concern
about the implications of certain actions and decisions of
the White House Counsel and Mr, Hamilton reviewed the
documents with this in mind, The notations and under-
lined portions of the document is evidence of Hamilton
mental impressions.

Documents 490492, 528-30, 569-7].

These documents are described in the privilege log as
“[h]andwritten notes regarding conversation with Vincent
Foster about possible representation.” Movants claim work
product and the attorney-client privilege. The three docu-
ments appear to be copies of the same document. Hamil-
tion is the author of the notes, The Court concludes that
the notes are privileged. They were made at a time when
Hamilton met with Foster to discuss possible representa-
tion of Foster, It appears clear that Foster spoke with

Hamilton as an attorney and a review of the notes sup-

ports that finding. Moreover, one of the first notations’

on the document is the word: “Privileged,” so it is ob-
vious that the parties, Hamilton and Foster, viewed this
as a privileged conversation and the notes of that conver-
sation as privileged, both under the attorney-client privi-
lege and as work product. These notes and others that
are discussed are a demonstration of why “it is essential
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that a lawyer work with a certain degree of privacy, free
from unnecessary intrusion by opposing parties and their
counsel.” Hickman v. Taylor, 329 U.S. at 510, 67 S.Ct.
at 393. The written notes reflect the mental impressions
of the lawyer and there is nothing in the record which
suggests that any need by the grand jury trumps the privi--
leges. The documents need not be produced.
%k % t %

[12 paragraphs of this opinion at this point are still under
seal. They have no impact on this case. We have lodged
with the Clerk 10 unredacted copies of this opinion.]

* * * %

In sum, the Court concludes that the documents are
privileged for the reasons stated above and further, that
in applying a balancing test, the need of the grand jury
does not outweigh the privileges asserted.

The Court has reviewed the remaining documents, in-
cluding those no longer requested by the Independent
Counsel, and concludes that they are privileged for the
reasons stated in the privilege log.

It is hereby

ORDERED that the motions to intervene filed by Lisa
Foster and Sheila Anthony are granted, and it is further

ORDERED that the motion to quash or modify grand
jury subpoena is denied in part and granted in part; the
motion to quash the subpoena is denied, and the motion
to modify is granted in that, consistent with this Memoran-
dum Order, Swidler & Berlin is not required to produce
the documents described in the privilege log.

[Dec. 16, 1996]
: /s/ John Garrett Penn

JoHN GARRETT PENN
Chief Judge
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APPENDIX D
[Filed Jan. 7, 1997]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. No. 95-447 JGP
(UNDER SEAL)

IN RE GrRAND JURY No. 95-2
Subpoena duces tecum to
JAMES HAMILTON

ORDER
The Memorandum Order filed in this matter on De-
cember 16, 1996 is corrected to reflect the following

change in the caption: “IN RE GRAND JURY NO.
95-2” in place of “IN RE GRAND JURY NO. 95-1.”

SO ORDERED

[Jan. 4, 1997]

/s/ John Garrett Penn
JOHN GARRETT PENN
Chief Judge
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[Filed Dec. 16, 1996]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Misc. No. 95-447 IGP
(UNDER SEAL)

IN RE GRAND Jury No. 95-1
Subpoena duces tecum to
- JAMES HAMILTON

MEMORANDUM ORDER

This matter comes before the Court on the Motion To
Quash Or Modify Grand Jury Subpoena. Actually, there
are two subpoenas, one issued to James Hamilton, an
attorney, and the other to Hamilton’s law firm, Swidler &
Berlin.' This litigation arises out of the so-called “White-
water” investigation being conducted by Independent
Counsel Kenneth Starr. As a part of that investigation,
the Independent Counse] is also investigating the circum- -
Stances surrounding the death of Vincent Foster, who
served as Deputy White House Counsel. Also pending
before the Court are the Motions To Intervene, filed by
Lisa Foster, Mr. Foster’s widow, and Sheila Anthony,

Mr. Foster’s sister. The Court will grant the motions to
intervene.

Very briefly, the underlying facts are as follows: On
the evening of July 20, 1993, Vincent Foster was found
dead of a gunshot wound in Fort Marcy Park, Virginia.
On the following day, the Foster family retained Hamilton

1 A separate matter and case number have been assigned for each
case.
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and Swidler & Berlin to represent them.? Hamilton Aﬂi-
davit, § 3. The movants assert that “[a]fter extensive
investigations, the United States Park Police, the' Depart-
ment of Justice, Independent Counsel Robert Fisks ®, and
the Senate Banking Committee, among others, concluded
that he [Vincent Foster] had committed suicide in Fort
Marcy Park.” Hamilton Affidavit, q 1.

Hamilton states that he was retained to represent the
family because of his experience in litigation and civil,
criminal and Congressional investigations, “particularly
those involving highly-publicized matters.” He asserts
that he was not retained because of any expertise in
probate, estate or business law. In considering the pend-
ing motions, the Court accepts those representations. He
goes on to state that “from the outset” he and the law
firm anticipated that litigation “could well occur in vari-
ous forms.” See Hamilton Affidavit, 4 18-32. Hamilton
states that in the course of his representation of the family,
he has spoken to “numerous persons, conducted substan-
tial legal research, engaged in litigation, and communi-
‘cated our views in writing to various government bodies.”
Hamilton Affidavit, §17. He goes on to state that
“[t]houghout our representation we have on many occa-
sions made notes of our conservations with third parties,
our conservations with our clients, our internal firm con-
ferences and analysis and our research, observations and
analysis. These notes embody our mental impressions,
conclusions, opinions, theories, thought processes, selec-
tion of topics of importance, and strategies. In our view,

2 The family members represented include Foster’s wife, Lisa
Foster, his children, Vincent, Laura and John Brugh Foster, his
mother, Alice Mae Foster, his sisters, Sharon Bowman and Sheila
Anthony, and Beryl Anthony, Sheila Anthony’s husband. Hamilton
Affidavit, { 3. ‘

8 Mr. Fiske was succeeded as Independent Counsel by Kenneth
Starr.
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they are not only work product, but in many instances
they are core work product.” Hamilton Affidavit, q 17.
The movants contend that counsel anticipated that “litiga-
tion could result from overreaching investigations,” that
there might be Freedom of Information Act (FOIA) liti-
gation “regarding Mr. Foster’s now-famous note,” that
family members and their lawyers could become witnesses
in litigation and in other proceedings, that litigation could
result against family members “if they misspoke in giving
evidence,” and that counsel anticipated “litigation by the
family to protect the family’s privacy interests, redress

defamation, or remedy misuses of Mr. Foster’s name and
image.” - :

The movants argue that the subpoenas are unreason-
able and oppressive and should be quashed or modified
because they seek materials protected by the work product

doctrine and the attorney-client and common interest
privileges.

After the motions to quash were filed, the Court re-
quired the movants to furnish the contested documents to
the Court for its in camera review. The Court also re-
quired the movants to file a privilege log identifying the
date, author, addressee and description of the documents
and the privilege claimed for each document. The mov-
ants filed a privelege log and then an amended privilege
log. . The movants claim a privilege for all documents
under the work product doctrine. With respect to a few
documents, they claim, in addition to work product, at-
torney-client privilege, common interest privilege, or both.

As may be expected, the Independent Counsel has a
much different view of the subpoenaed documents. He
notes that the subpoenas were issued as part of Independ-
ent Counsel’s grand jury investigation into possible crimi-
nal violations involving the death of Mr. Foster and to
determine whether individuals made false statements or
obstructed justice in connection with the investigation into
the firing of employees of the White House Travel Office
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in May 1993. The Independent Counsel disputes the mov-
ants’ claim that the work products doctrine is applicable
under the facts in this matter based upon his contention
that the grand jury “ordinarily” has a right to obtain “all”
relevant non-privileged evidence and further because the
documents were not prepared in anticipation of litigation.
Independent Council goes on to argue that even if a docu-
ment was prepared in anticipation of litigation, that alone
will not exempt it from production to the grand jury. He
argues that a balancing test must be applied to determine
whether disclosure is nevertheless warranted. Independent
Counsel also argues against invocation of attorney-client
privilege and the common interest rule. Finally, the In-
dependent Counsel draws a distinction between documents
relating to conversations before the death of Vincent
Foster and those documents created after his death.

The Court will now turn to a discussion of those priv-
ileges as they relate to the subject documents.

I

The most important issue raised in this document re-
quest is whether the documents sought by the Independent
Counsel are protected from production under the work
product doctrine. Any discussion of that doctrine or priv-
ilege must begin with the decision in Hickman v. Taylor,
329 U.S. 495, 76 S.Ct. 385 (1947). There, the Supreme
Court observed:

Historically, a lawyer is an officer of the court and
is bound to work for the advancement of justice
while faithfully protecting the rightful interests of
his clients. In performing his various duties, how-
ever, it is essential that a lawyer work with a certain
degree of privacy, free from unnecessary intrusion of
opposing parties and their counsel. Proper prepara-
tion of a client’s case demands that he assemble
information, sift what he considers to be the relevant
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from the irrelevant facts, prepare his legal theories
and plan his strategy without undue and needless
interference. That is the historical way in which
lawyers act within the framework of our system of
jurisprudence to promote justice and to protect their
clients’ interests. This work is reflected, of course, in
interviews, statements, memoranda, correspondence,
briefs, mental impressions, personal beliefs, and count-
less other tangible and intangible ways—aptly though
roughly termed by the Circuit Court of Appeals in
this case (153 F.2d 212, 223) as the “Work product
of the lawyer.” Were such materials open to oppos-
ing counsel on mere demand, much of what is now
put down in writing would remain unwritten. An
attorney’s thoughts would not be his own. Ineffi-
ciency, unfairness and sharp practices would inevi-
tably develop in the giving of legal advice and in the
preparation of cases for trial. And the interests of
the clients and the cause of justice would be poorly
served.

We do not mean to say that all written materials

obtained or prepared by an adversary’s counsel with
an eye toward litigation are necessarily free from
discovery in all cases. Where relevant and non-
privileged facts remain hidden in an attorney’s file
and where production of those facts is essential to the

preparation of one’s cases, discovery may properly
be had.

329 US. at 510-11, 67 S.Ct. A 393-94 (emphasis this
Court’s). Thirty-four years later, the Supreme Court re-
affirmed the “strong public policy” underlying the work
product doctrine in United States v. Nobles, 422 U.S.
225, 95 S.Ct. 2160 (1975). Upjohn Company v. United
States, 449 U.S. 383, 398, 101 S.Ct. 677, 686 (1981).

The Court of Appeals for this Circuit has made clear
that the work product doctrine applies to matters pending
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before a federal grand jury. In re Sealed Case, 308 U.S.
- App.D.C. 69, 29 F.3d 715 ( 1994). Moreover, that case
is instructive because the court noted:

In rejecting the appellant’s assertion of the privi-
lege, the district court indicated that the privilege
was inapplicable because no grand jury investigation
had commenced at the time. We disagree. The work
product privilege protects any material obtained or
prepared by a lawyer “in the course of his legal du-
ties, provided that the work was done with an eye
toward litigation.” Even though the grand jury in-
vestigation had not begun when the Lawyer met with
the appellant and prepared his file, he may well have
had an eye toward litigation. '

308 U.S.App.D.C. at 72, 29 F.3d at 718 (citations
omitted, emphasis this Court’s). The court went on to
state: “In determining whether the materials in the Law-
yer's files are protected by the work product privilege,
‘the testing question is whether, in light of the nature of
the document and the factual situation in thé particular
case, the document can fairly be said to have been pre-
pared or obtained because of the prospect of litigation.”
Id (citation omitted).

Although the movants resisted the preparation of a
privilege log, the Court required them to submit a privi-
lege log to the Court and Independent Counsel. After
reviewing the privilege log, Independent Counsel advised
the Court and the movants that the “the log has enabled
us to cull out documents that we do not need or that are,
in our view privileged. We thus are able to focus our
argument to this Court on particular classes of documents.”

II

Before addressing the documents now identified by the
Independent Counsel based on the privilege log, the Court
finds that all of the documents were prepared in anticipa-
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tion of or with an eye toward litigation. This finding is
based upon the affidavit of Mr. Hamilton and the Court’s
in camera review of the documents. The Court also ob-
serves that general experience in matters of this nature
cannot help but lead all but the most unsophisticated per-
son to conclude that there would be an investigation into
the facts and circumstances of Mr. Foster’s death and that
an eager media would seek to obtain materials which the
family may wish to hold private. Moreover, political
reality makes very clear that the matter would be subject
to grand jury investigation, Congressional hearings and
intense public scrutiny. It can hardly be doubted that, as
Mr. Hamilton has stated, the material was collected with
an eye toward litigation in one form or another.

After reviewing the privilege log, the Independent Coun-
sel identified specific documents he wanted produced. The
Court concludes that, with respect to those documents not
so identified, the Independent Counsel has withdrawn his
request for their production. As has the Independent
Counsel, the Court will identify the documents by their
“Bates” number or numbers. The Court will now discuss
the documents in the order identified by Independent
Counsel in his opposition to the motion.

Documents 2774-2883.

Independent Counsel has requested Documents 2774-
2882. Document 2774-2802 is the White House Travel
Office Management Review which contains handwritten
notes and notations in the form of comments. and under
linings made by James Hamilton. Movants assert a work
product privilege and describe the document as “Hand-
written notes on 7/2/93 White. House travel Office Man-
agement Review Report made in anticipation of meeting
with Vincent Foster concerning possible representation.”
The Court finds that this document, as described in the
privilege log, should be exempt from disclosure to the
grand jury. It contains notes and underlining which rep-
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resent the mental impressions of the attorney. Although
this document was prepared before Mr. Foster's death, the
Court concludes that Foster was consulting Hamilton as
an attorney and possibly to represent him. Finally in
applying the balancing test for this document, the Court
finds nothing in the document which would suggest that
the grand jury’s need for the document outweighs the
privilege. This document need not be produced.

* * * *

[Two paragraphs of this opinion at this point are still
under seal. They have no impact on this case. We have
lodged with the Clerk 10 unredacted .copies of this
opinion.]
* * % * 5 ~

With respect to Hamilton’s meeting with Foster on July
11, 1993, the Independent Counsel seeks documents 2774-
2882. Document 2774-2802 is the White House Travel
Office Management Review which contains some hand-
written notations in the form of comments and underlining
made by James Hamilton. The Court finds that the mov-
ants have properly asserted work product with respect to
this group of documents. Certainly there was a concern
about the implications of certain actions and decisions of
the White House Counsel and Mr. Hamilton reviewed the
documents with this in mind. The notations and under-
lined portions of the document is evidence of Hamilton
mental impressions.

Documents 490-492, 528-30, 569-71.

These documents are described in the privilege log as
“[h]andwritten notes regarding conversation with Vincent
Foster about possible representation.” Movants claim
work product and the attorney-client privilege. The three
documents appear to be copies ‘of the same document.
Hamilton is the author of the notes. The Court concludes
that the notes are privileged. They were made at a time
when Hamilton met with Foster to discuss possible repre-
sentation of Foster. It appears clear that Foster spoke
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with Hamilton as an attorney and a review of the notes
supports that finding. Moreover, one of the first notations
on the document is the word: “Privileged,” so it is obvi-
ous that the parties, Hamilton and Foster, viewed this as
a privileged conversation and the notes of that conversa-
tion as privileged, both under the attorney-client privilege
and as work product. These notes and others that are
discussed are a demonstration of why “it is essential that
a lawyer work with a certain degree of privacy, free from
unnecessary intrusion by opposing parties and their coun-
sel.” Hickman v. Taylor, 329 U.S. at 510, 67 S.Ct. at
393. The written notes reflect the mental impressions of
the lawyer and there is nothing in the record which sug-
gests that any need by the grand jury trumps the privi-
leges. The documents need not be produced.

* * * *
{12 paragraphs of this opinion at this point are still under
seal. They have no impact on this case. We have lodged
with the Clerk 10 unredacted copies of this opinion.]
%k % £ %

In sum, the Court concludes that the documents are
privileged for the reasons stated above and further, that
in applying a balancing test, the need of the grand jury
does not outweigh the privileges asserted.

The Court has reviewed the remaining documents, in-
cluding those no longer requested by the Independent
Counsel, and concludes that they are privileged for the
reasons stated in the privilege log.

It is hereby

ORDERED that the motions to intervene filed by Lisa
Foster and Sheila Anthony are granted, and it is further

ORDERED that the motion to quash or modify grand
jury subpoena is denied in part and granted in part; the
motion to quash the subpoena is denied, and the motion
to modify is granted in that, consistent with this Memo-
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randum Order, Swidler & Berlin is not required to produce
the documents described in the privilege log.

/s/ John Garrett Penn
JOHN GARRETT PENN
Chief Jud
[Dec. 16, 1996] e
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APPENDIX E

RULES OF CIVIL PROCEDURE

Rule 26. General Provisions Governing Discovery; Duty
of Disclosure

* * * *

(b) Discovery Scope and Limits. Unless otherwise lim-
ited by order of the court in accordance with these rules,
the scope of discovery is as follows:

% % x %

(3) Trial Preparation: Materials. Subject to the
provisions of subdivision (b)(4) of this rule, a party
may obtain discovery of documents and tangible
things otherwise discoverable under subdivision (b)(1)
of this rule and prepared in anticipation of litigation
or for trial by or for another party or by or for that
other party’s representative (including the other
party’s attorney, consultant, surety, indemnitor, in-
surer, or agent) only upon a showing that the party
seeking discovery has substantial need of the mate-
rials in the preparation of the party’s case and that
the party is unable without undue hardship to obtain
the substantial equivalent of the materials by other
means. In ordering discovery of such materials when
the required showing has been made, the court shall
protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the
litigation.

A party may obtain without the required showing a state-
ment concerning the action or its subject matter previ-
ously made by that party. Upon request, a person not a
party may obtain without the required showing a state-
ment concerning the action or its subject matter previ-
ously made by that person. If the request is refused, the
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person may move for a court order. The provisions of
Rule 37(a)(4) apply to the award of expenses incurred
in relation to the motion. For purposes of this paragraph,
a statement previously made is (A) a written statement
signed or otherwise adopted or approved by the person
making it, or (B) a stenographic, mechanical, electrical,
or other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement by the
person making it and contemporaneously recorded.

* * % *
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APPENDIX F
RULES OF EVIDENCE

Rule 501. General Rule

Except as otherwise required by the Constitution of the
United States or provided by Act of Congress or in rules
prescribed by the Supreme Court pursuant to statutory au-
thority, the privilege of a witness, person, government,
State, or political subdivision thereof shall be governed by
the principles of the common law as they may be inter-
preted by the courts of the United States in the light of
reason and experience. However, in civil actions and pro-
ceedings, with respect to an element of a claim or defense
as to which State law supplies the rule of decision, the
privilege of a witness, person, government, State, or polit-
ical subdivision thereof shall be determined in accordance
with State law.

(Pub.L. 93-595, § 1, Jan. 2, 1975, 88 Stat. 1933.)
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QUESTIONS PRESENTED

1. Whether the attorney-client privilege under
Fed. R. Evid. 501 authorizes disclosure of informa-
tion “whose relative importance is substantial” in
federal criminal proceedings after the client’s death.

2. Whether the work product doctrine authorizes
disclosure of an attorney’s notes of an interview with
a witness who is deceased and therefore unavailable.

(1)
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PARTIES TO THE PROCEEDING

The parties to the proceeding are the United States,
represented in this criminal investigation by the In-
dependent Counsel in re: Madison Guaranty Savings
& Loan Association, see 28 U.S.C. § 594 (a); James
Hamilton; and the law firm Swidler & Berlin.
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IN THE ~
Supreme Gourt of the United States

OCTOBER TERM, 1997

No. 97-1192 -

SWIDLER & BERLIN AND JAMES HAMILTON,

Petitioners,
V.

UNITED STATES OF AMERICA,
Respondent.

On Petition for a Writ of Certiorari to the
United States Court of Appeals
for the District of Columbia Circuit

BRIEF FOR THE UNITED STATES
IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals and a redacted
version of the dissent are reported at 124 F.3d 230
and printed in full in Petitioners’ Appendix (Pet.
App. 1a-26a). The court’s order on petition for re-
hearing is reported at 129 F.3d 637 (Pet. App. 27a-
32a). The district court’s two substantively identical
opinions (one for each of the two subpoenas at issue)
are unreported (Pet. App. 34a-42a and 442a-53a).
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JURISDICTION

The judgment of the court of appeals was entered
on August 29, 1997. The court denied a petition for
rehearing on November 21, 1997. The jurisdiction of
this Court is invoked under 28 U.S.C. § 1254(1).

STATEMENT

1. On August 5, 1994, pursuant to the application
of Attorney General Reno under 28 U.S.C. § 592 (c),
the United States Court of Appeals for the District
of Columbia Circuit, Division for the Purpose of
Appointing Independent Counsels (Special Division), -
appointed Kenneth W. Starr as Independent Counsel
to represent the United States in investigating par-
ticular matters regarding President and Mrs. Clinton,
Whitewater Development Corp., and Madison Guar-
anty Savings & Loan. In re Madison Guaranty Sav-
ings & Loan Association (D.C. Cir. Spec. Div. Aug. 5,
1994). In March and April 1996, acting under 28
U.B.C. §§ 593(c) (1) and 594 (e), the Attorney Gen-
eral and the Special Division authorized the Office of
the Independent Counsel to investigate whether par-
ticular individuals had made false statements or
committed other federal crimes during various gov-
ernment investigations of the firings of White House
Travel Office employees.

2. On May 19, 1998, the White House fired seven
employees of the White House Travel Office. In re-
sponse to criticism of the firings, the White House
conducted an internal management review, issued a
report, and reprimanded four White House officers
and employees. On July 2, 1998, the Supplemental
Appropriations Act of 1993, Pub. L. 103-50, was
enacted, which required the General Accounting Office
to review the firings.
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3. On Sunday, July 11, 1993, James Hamilton,
an attorney with the Washington, D.C., law firm of
Swidler & Berlin, met with Deputy White House
Counsel Vincent W. Foster, Jr. Mr. Foster, a former
partner of Hillary Rodham Clinton’s at the Rose Law
Firm in Little Rock, Arkansas, had been involved in
the process leading up to the Travel Officefirings,
although he had not been reprimanded. The July 11
conversation related to Mr. Hamilton’s possible repre-
sentation of Mr. Foster with respect to congressional
or other investigations of the Travel Office matter.
At the meeting, Mr. Hamilton took three pages of
notes, which are at issue in this case. Pet. App. 31a.

On July 20, 1993, nine days after meeting with
Mr. Hamilton, Mr. Foster was found dead in Fort
Marcy Park in suburban Virginia. A series of official
investigations ensued, all of which have concluded
that Mr. Foster had killed himself by gunshot in
Fort Marcy Park.

4. There is no dispute that Mr. Foster would have
been an important witness in this Office’s investiga-
tion of whether particular individuals made false
statements or committed other federal crimes during
investigations of the Travel Office firings. Because
Mr. Foster is deceased, this Office has attempted,
consistent with traditional and standard law enforce-
ment practice, to obtain evidence of Mr. Foster’s
knowledge of the matter through any oral statements
or writings he may have made. The notes taken by
Mr. Hamilton during his meeting with Mr. Foster on
July 11, 1993, regarding the Travel Office matter are
highly relevant to this Office’s investigttion.

5. On December 4, 1995, at a time when this Office
was investigating Mr. Foster’s death, the grand jury
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subpoenaed Mr. Hamilton’s notes and other docu-
ments. Petitioners (Mr. Hamilton and his law firm,
Swidler & Berlin) moved to quash or modify the
subpoena. On order of the district court, Mr. Hamil-
ton produced a privilege log on July 9, 1996. On July
16, 1996, this Office identified and sought various
documents listed on that log, including the notes of
the 1993 conversation with Mr. Foster. In resisting
the subpoena, Mr. Hamilton argued, first, that the
notes were protected by the attorney-client privilege,
which he contended applies even after the client’s

death; and, second, that they were protected by the
work product doctrine. | .

On December 16, 1996, the district court granted
Mr. Hamilton’s motion in relevant part without spe-
cifically addressing whether attorney-client privilege
survives the death of the client. The court found the

notes protected by the attorney-client privilege and
- work product doctrine.

- 6. This Office appealed, and the court of appeals
reversed. The court noted that in the vast majority
of cases addressing the issue—particularly those con-
cerning testator’s intent in a will dispute—courts
have held the privilege inapplicable. Pet. App. 3a.
The court also emphasized that most commentators
have “supported some measure of post-death curtail-
ment” of the privilege. Pet. App. 4a. The court
pointed out that Wright & Graham have emphat-
ically rejected the suggestion that the privilege
should continue to apply after death. So, too, Mec-
Cormick has argued that the privilege should not
apply after death. The court also cited Mueller &
Kirkpatrick, who likewise concluded that the privilege
should not apply after death. Pet. App. 4a-5a. The
court cited Learned Hand’s argument that privilege
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should not apply after death. Finally, the court
pointed out that the American Law Institute, in the
latest draft of the Restatement (Third) of the Law
Governing Lawyers, had rejected a perpetual privi-
lege. The court noted that the ALI had suggested
“a general balancing test” under which “a tribunal
be empowered to withhold the privilege of a person
then deceased.” Pet. App. 5a.

. The court concluded: “The costs of protecting com-
munications after death are high. Obviously the
death removes the client as a direct source of infor-
mation; indeed, his availability has been convention-
ally invoked as an explanation of why the privilege
only slightly impairs access to truth.” Pet. App. 7a.
On the other side of the balance, the court found that
“the risk of post-death relevation will typically trouble
the client less” and that a post-death restriction of
the privilege to the realm of criminal litigation will
likely cause a chilling effect “fall[ing] somewhere
between modest and nil.” Pet. App. 6a-7a. The court
also noted that the individual “may even view his-
tory’s claims to truth as more deserving.” Pet. App.
7a. Because criminal liability ceases at death, the
court concluded that modifying the privilege solely
in the realm of criminal litigation, and leaving it
unaffected in civil litigation, would exert little if any
chilling effect on attorney-client communications. Id.
Following the approach advocated by the Restatement,
the court thus defined a narrow, sharply bounded
exception, limited (i) to criminal proceedings and
(ii) to statements of particular importance: “the
statements must bear on a significant aspect of the
crimes at issue, and an aspect as to which there is a
scarcity of reliable evidence.” Pet. App. 10a. The
court remanded the case to the district court for appli-
cation of this test to the notes at issue here.
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Turning to the issue of work product, the court
distinguished factual information contained in an
attorney’s notes of an interview with an unavailable
witness from the attorney’s own evaluations. The
court stated that “[o]ur brief review of the docu-
ments reveals portions containing factual material”
and therefore rejected the distriet court’s conclusion.
Pet. App. 14a.

Judge Tatel dissented solely on the question of
attorney-client privilege, and “therefore [did] not
consider whether the notes are attorney work prod-
uct.” Pet. App. 15a. The court of appeals denied .
petitioners’ suggestion for rehearing en banc. Pet.
App. 27a.

ARGUMENT

The decision of the court of appeals is correct and
does not conflict with any decision of this Court or
of any other court of appeals. Indeed, the decision of
the court of appeals is the first federal decision ad-
dressing the question. The panel’s decision comports
with the vast majority of decided cases addressing
the general question of whether attorney-client priv-
ilege fully survives the client’s death. It closely
tracks the virtually unanimous views advocated by
the ALI, by commentators such as McCormick, Wright
& Graham Wolfram, Mueller & Kirkpatrick, and by
legal lumlnarles such as Learned Hand

Given the novelty of the issue in the federal courts
of appeals, and the court of appeals’ decision to care-
fully follow the body of law and commentary, review
here is unwarranted, especially inasmuch as the case
arises in the mldst of an ongomg grand jury
investigation.
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Preliminarily, we take note of an important pru-
dential consideration: This Court’s review would
further delay an important grand jury investigation
which touches on vital matters of public concern.
The grand jury subpoena was issued over 26 months
ago, yet there still has not been a final judicial reso-
lution. Delay of this magnitude seriously impedes
a grand jury investigation. This Court’s review—on
a narrow issue of first impression with no cireuit split
—would cause further lengthy delays. Because “ex-
tended litigation” impedes the “orderly progress of
an investigation,” United States v. Calandra, 414
U.S. 338, 849 (1974), and “frustrate[s] the public’s
interest in the fair and expeditious administration of
the criminal laws,” United States v. R. Enterprises,
Inc., 498 U.S. 292, 299 (1991), federal courts attempt
to avoid the “protracted interruption of grand jury
proceedings,” Calandra, 414 U.S. at 350.

The dictates of this Court’s Rule 10 are clearly not
met. There is no circuit split. The decision below
does not conflict with any decision of the Supreme
Court or any other federal court. Indeed, the deci-
sion is the first federal case addressing whether the
attorney-client privilege applies in federal criminal
proceedings after the client’s death. As the dearth
of case law suggests, the issue is exceedingly narrow,
and the court of appeals’ resolution of it will have no
effect on attorney-client privilege in civil litigation.
The novelty and the narrowness of the issue counsel
hesitation before this Court exercises its discretionary
certiorari jurisdiction.

1. Before this case, no federal court had ever had
occasion to rule on whether the attorney-client priv-
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ilege applies in federal criminal proceedings after the
client’s death. In attempting to manufacture an inter-
circuit conflict, petitioners claim that the decision
conflicts with two Ninth Circuit decisions. Pet. 10.
Both of those decisions, however, are civil cases. The
court of appeals in this case stated explicitly that its
decision applies solely to criminal cases: “We reject
a general balancing test in all but this narrow cir-
cumstance”’—namely, “use in criminal proceedings
after death of the client.” Pet. App. 8a.

9. The court’s decision accords with the vast ma-
jority of cases addressing whether the attorney-client
privilege survives death outside the context of a fed-
eral criminal investigation. The question has arisen
most frequently in state decisions. Almost all of the
cases have involved disputes over a will. Pet. App.
3a (95% of cases raising the issue have been testa-
mentary disputes). In these testamentary cases, state
and federal courts have consistently held that the
privilege does mot survive death. See id. The opera-
tion of the attorney-client privilege thus has been
“nullified in the class of cases where it would most
often be asserted after death.” McCormick on Evi-
dence § 94, at 348 (4th ed. 1992) ; see also 2 Mueller
& Kirkpatrick, Federal Evidence § 197, at 380 (2d
ed. 1994) (privilege “inapplicable” in cases where
the communications “are most likely to be sought”).
The court’s conclusion that the privilege does not
automatically apply after the client’s death in crim-
inal proceedings follows a fortiori from the vast body
of case law holding that the privilege does not apply
after death in testamentary disputes. As this Court
has stated, the need for evidence is “particularly
applicable to grand jury proceedings.” Branzburg v.
Hayes, 408 U.S. 665, 688 (1972). That conclusion
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follows as well from the deeply rooted principle that
an evidentiary privilege, which “obstructs the truth-
finding process,” must be “narrowly construed.” Pet.
App. 6a. Because the attorney-client privilege “has
the effect of withholding relevant information from
the factfinder, it applies only where necessary to
achieve its purpose.” Fisher v. United States, 425
U.S. 391, 403 (1976) (emphasis added). Given that
courts have consistently found that it is not necessary
to apply the privilege after death in testamentary
cases, it logically follows that it is not necessary to
apply the privilege after death in criminal cases—cir-
cumstances which arise less frequently and present a
far more compelling need for evidence. :

In the state courts, only a handful of criminal
cases have addressed this issue, with several conclud-
ing that the privilege does not apply after death. In
State v. Gause, 489 P.2d 830 (Ariz. 1971), for ex-

1 Petitioners suggest that any privilege must apply uni-
formly in all proceedings (civil and criminal), Pet. 11, but
that argument flies in the face of settled law. Many privileges
are applied in a context-specific manner and carry less weight
in criminal proceedings than in other settings. They include,
for example, the Executive privilege for Presidential commu-
nications, United States v. Nizon, 418 U.S. 683, 712 n.19
(1974) ; the governmental privilege for deliberative processes;
the qualified reporter’s privilege; and the informer’s privilege.

Petitioners’ separate suggestion that privileges must be
recognized to the same extent in state and federal court, Pet..
10, is likewise contrary to Supreme Court precedent. See
United States v. Gillock, 445 U.S. 360, 368 (1980) (state
evidentiary privilege “which Gillock could assert in a criminal
prosecution in state court does not compel an analogous privi-
lege in a federal prosecution”) ; Trammel v. United States,
445 U.S. 40, 49 (1980) (declining to recognize adverse spousal
testimony privilege although 24 states did S0).

FOIA # none (URTS 16306) Docld: 70105074 Page 105




10

ample, the defendant was found guilty of murdering
his wife and was sentenced to death. The Arizona
Supreme Court held that the attorney-client privilege
did not require exclusion of statements made by.the
wife to her attorney before her death. A similar
scenario was presented in State v. Kump, 301 P.2d
808 (Wyo. 1956). The Wyoming Supreme Court held
the statements admissible, stating that “[w]e can
conceive of no public policy which would exclude the
communications such as are involved in this case.” ?
Id. at 815. Of the few civil cases outside the testa-
mentary context, the only case with meaningful analy-
sis concluded that the privilege does not survive death.
Cohen v. Jenkintown Cab Co., 357 A.2d 689 (Pa.
Super. Ct. 1976).

In sum, the cases that have actually decided this
privilege issue overwhelmingly accord with the deci-
sion of the court of appeals. See Pet. App. 3a; see
also - Frankel, The Attorney-Client Privilege After
the Death of the Client, 6 Geo. J. Leg. Ethics 45, 58
n.65 (1992) (95% of cases arise in testamentary
context, where privilege does not apply after death).

2In the three other state supreme court cases that have -
decided the issue, the courts held that the privilege applies
~ after death, although there were dissents in two of those
cases. See In re John Doe Grand Jury Investigation, 562
N.E.2d 69, 72 (Mass. 1990) (Nolan, J., dissenting), advocat-
ing “limited exception to the privilege . . . where the interests
of the client are so insignificant and the interests of justice
in obtaining the information so compelling”); State .
Macumber, 544 P.2d 1084, 1088 (Ariz. 1976) (Holahan, J.
and Cameron, C.J., dissenting) (“When the client died there
was no chance of prosecution for other crimes . ... Opposed
to the property interest of the deceased client is the vital
interest of the accused in this case in defending himself
against the charge of first degree murder.”).
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The court of appeals correctly found that ‘“there is
little by way of judicial holding that affirms the sur-
vival of the privilege after death.” Pet. App. 4a.
Moreover, the “relatively rare” cases that ‘“do actually
apply it give little revelation of whatever reasoning
may have explained the outcome.” Pet. App. 3a; see
also Frankel at 57 n.63 (“only a few judicial opm-
ions offer[] any extensive discussion’).?

3. The court of appeals decision follows the ap-
proach advocated by the American Law Institute
and the vast majority of commentators. The Restate-
ment of the Law Governing Lawyers states that al-
lowing posthumous disclosure “would do little to in-
hibit clients from confiding in their lawyers.” Re-
statement (Third) of the Law Governing Lawyers
§ 127 comment d (March 29, 1996). MecCormick
opposed continuation of the privilege after death,
stating: “[T]o hold that in all cases death terminates
the privilege . . . could not in any substantial degree
lessen the encouragement for free disclosure which

8 Petitioners suggest that several evidence codes have held
the privilege applies after death in perpetuity. Pet. 138-14.
That is incorrect, as the court of appeals explained. Pet. App.
4a n.2, 9a. To begin with, most codes addressing the issue
contain a rule that the attorney-client privilege does not apply
in testamentary disputes, the very situation in which the issue
most often arises. Some state and model codes also indicate
that the privilege may be asserted by the personal representa-
tive of the client, but as the court stated, “the framing of the
posthumous privilege as belonging to the client’s estate or
personal representative both suggests that the privilege may
terminate on the winding up of the estate and reflects a
primary focus on civil litigation.” Pet. App. 4a. These provi-
sions thus say nothing about the appropriate rule in criminal
proceedings in which, unlike in civil proceedings, neither the
client nor the client’s estate is subject to liability.
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is the purpose of the privilege.” McCormick § 94, at
850. Learned Hand also opposed the privilege after
death, saying that “a communicant who dies can have
no more interests except in a remote way.” 19 ALI
Proceedings, 1942, at 143. The views of Mueller &
Kirkpatrick are similar: “Few clients are much con-
cerned with what will happen sometime after the
death that everyone expects but few anticipate in an
immediate or definite sense.” 2 Mueller & Kirk-
patrick, Federal Evidence § 197, at 380. Wright &
Graham concur, stating that “the typical client”
would not have “much concern for how posterity may .
view his communications.” 24 Wright & Graham,
Federal Practice and Procedure § 5498, at 484
(1986). Wolfram also noted the oddity of holding
that the privilege does not continue in testamentary
cases but that it does in other cases. Wolfram, Mod-
ern Legal Ethics § 6.3.4, at 256 (1986).

4. The court of appeals decision carefully analyzes
and accommodates the competing policy goals of (i)
obtaining relevant evidence and (ii) protecting the
traditional common-law privileged relationship. On
the one hand, application of the privilege after the
client’s death would have far more serious conse-
quences than application of the privilege before death.
After a client’s death, there will be “a loss of erucial
information because the client is no longer available
to be asked what he knows.” 24 Wright & Graham
§ 5498, at 484; see also Wolfram at 256 (application
after death “in effect gives an expanded scope to the
privilege”). As the court of appeals reasoned, the
death of the client thus not only eliminates a vital
source of information; it also negates a longstanding
justification for the attorney-client privilege: that
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the client can be questioned directly about the rele-
vant factual events. Pet. App. 7a.

On the other side of the ledger, the federal attorney-
client privilege—which is not a constitutional com-
mand but a creature of federal rule—assures the
client that certain communications to his attorney
cannot be used in federal criminal or civil proceed-
ings. Upjohn Co. v. United States, 449 U.S. 383,
389 (1981). The privilege thus tends to encourage
full and frank communications from client to attorney
and thereby furthers the policy of ensuring that clients
receive effective legal advice. The court’s decision
does not dilute that policy, however, because the
client no longer faces criminal liability after his
death, when the communications would be disclosed.
See Pet. App. 6a (“criminal liability will have ceased
altogether’’).

Petitioners respond that a client may be less forth-
coming in communications to his attorney, even if
assured that they cannot be used against him to im-
pose criminal or civil liability, because of a fear that
posthumous disclosure of his communications would
adversely affect his reputation or interests of others
about whom the client cares. Pet. 8, 15. This argu-
ment suffers from a fundamental flaw: The client’s
interest in his own reputation and in protecting
friends and associates from liability cannot justify
nondisclosure of information after death because it
does not justify nondisclosure of information before
death. When the client is alive, he must testify truth-
fully as to all facts—regardless of how harmful those
facts are to his reputation or to the interests of
others. See United States v. Nobles, 422 U.S. 225,
233 n.7 (1975) (“Testimony demanded of a witness
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may be very private indeed”).* And the client who
testifies must disclose the same factual information
that he disclosed to his attorney; the attorney cannot
stand pat if the client commits perjury.® After the
client’s death, the attorney simply would disclose
the same factual information that the client himself
would have disclosed had the client been alive. Given
this reality, petitioners’ argument based on reputation
and protecting others has no more force with respect
to post-death application of the privilege than it does
with respect to the client’s duty to testify truthfully
when he is alive.

Moreover, the courts have rejected petitioners’ chill-
ing-effect argument in testamentary cases—the very
situation where the communications disclosed are the
most sensitive and personal imaginable. “Estate plan-
ning . . . may be based on considerations one would
prefer never to reveal.” Hitt v. Stephens, 675 N.E.2d
275, 279 (I1l. App. 1997). For example, as the court
noted here, “a decedent might want to provide for an

illegitimate child but at the same time much prefer

4 The client can assert the Fifth Amendment privilege but
only to protect himself from compelled self-incrimination, not
to protect himself from embarrassment or to protect others.
Moreover, the client who interposes the Fifth Amendment
privilege can be immunized and then must testify truthfully
as to all relevant facts.

5 See D.C. Rules of Professional Conduct 3.3(a) (4), (b);
Model Rules of Professional Conduct 8.3(a)-(b) & comment 6
to Rule 3.3 (“an advocate must disclose the existence of the
client’s deception to the court or to the other party” except
when client is criminal defendant). By communicating a
particular version of facts to his attorney, the client essen-
tially commits himself to that same version of facts if he
subsequently testifies.
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that the relationship go undisclosed.” Pet. App. 9a.
The will-contest situation thus is “the one occasion
above all others when a client is likely to be moved to
silence in conversations with a lawyer if the client
becomes aware that disclosures can be made after the
client’s death.” Wolfram at 256 (emphasis added).
Yet the courts have consistently held that the need
to settle disputes over wills trumps any such interest
in reputation or privacy, and that the attorney-client
privilege does not apply after death in such cases.®

Furthermore, empirical support for petitioners’
argument is nonexistent. See Frankel at 61 (avail-
able empirical evidence “tells us little”); c¢f. Branz-
burg, 408 U.S. at 693-694 (rejecting First Amend-
ment privilege claims where “[e]stimates of the in-
hibiting effect of such subpoenas . . . are widely
divergent and to a great extent speculative”). Peti-
tioners’ many suggestions that Mr. Foster would
have wanted to conceal the truth of this matter are
speculative at best. As the court of appeals stated,
Mr. Foster, like others, might “view history’s claims
to truth as more deserving.” Pet. App. 7a. More-
over, because the court’s decision is limited to the
criminal context, cases where the situation will arise
are so rare—as reflected in the fact that this is the
first federal case ever litigated—that any hypothe-
sized chilling effect would be minimal. See id. (“To
the extent, then, that any post-death restriction of the

¢ Petitioners attempt to explain those cases by suggesting
that testators actually intended for attorney-client communi-
cations to be disclosed after death. Pet. 11. They are wrong.
The court below and the commentators have correctly re-
jected that post hoc rationalization, for it is, in fact, highly
unlikely that all testators actually intend that such commu-
nications be disclosed. See Pet. App. 9a; Wolfram at 256.
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privilege can be confined to the realm of criminal
litigation, we should expect the restriction’s chilling
effect to fall somewhere between modest and nil.”’);
cf. Nixon, 418 U.S. at 712 (“we cannot conclude that
advisers [to the President] will be moved to temper
the candor of their remarks by the infrequent occa-
sions of disclosure” in criminal proceedings). Even
if there were a marginal chilling effect in certain
cases, this Court has consistently concluded that a
marginal chilling effect on a protected constitutional
or common-law privilege is outweighed by the in-
terest in obtaining relevant evidence for criminal
proceedings.’

5. The implications of petitioners’ position war-
rant brief mention. Those implications are best un-
derstood by examining the kinds of situations where
the issue can arise and has arisen.

Suppose, for example, that a crime has occurred
‘and that there are two suspects, one of whom is now
deceased but had previously communicated to an
attorney. That suspect’s communications to the at-
torney could exculpate the still-living suspect. Under
petitioners’ approach, courts could not compel dis-
closure of that information-——despite the manifest
injustice that could result. See State v. Macumber,
544 P.2d 1084 (presenting those facts).

7" See Nixon, 418 U.S. at 712 (rejecting Executive privilege
claim although Court acknowledges that the President and his
advisers need to communicate confidentially); Branzburg,
408 U.S. at 693 (rejecting First Amendment privilege claim
although “argument that the flow of news will be diminished
. . . is not irrational”) ; see also University of Pennsylvania
v. EEOC, 493 U.S. 182, 193 (1990) (rejecting First Amend-
ment privilege claim although accepting that “confidentiality
is important to proper functioning of the peer review
process”).
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Similarly, a now-deceased witness might have ob-
served the commission of a crime and discussed it
with his attorney. Again, the information provided
by the witness could exculpate or inculpate another
person, but petitioners’ absolutist approach nonethe-
less could prevent disclosure. Cf. Cohen v. Jenkintown
Cab Co., 357 A.2d 689 (presenting similar scenario
in civil context). :

Or a wife battered by her husband might recount
to her attorney the husband’s threats to her life.
Under petitioners’ approach, if the wife were then
found beaten to death, the courts could not require
disclosure of the information she had communicated
to the attorney, despite the manifest injustice that
could result. See State v. Gause, 489 P.2d 830; State
v. Kump, 301 P.2d 808 (addressing issue on those
facts).

No policy reason justifies these predictable results
flowing from petitioners’ desired culture of permanent
secrecy. These examples of the severe harm that
petitioners’ proposed secrecy rule would generate
illustrate powerfully why the vast majority of courts,
the ALI, and respected commentators have rejected
it.®

II

Petitioners also seek review on the work product

issue. The court of appeals concluded that an attor- |

8 Petitioners now, for the first time, apparently are willing
to carve out exceptions ad hoec for various of these situations
to make their drastic position more palatable. Pet. 11-12.
But the many exceptions that petitioners allow do no more
than expose the hollowness of their legal theory. The only
coherent rationale justifying petitioners’ tolerance of numer-
ous “exceptions” is that they are not this case. That hardly
is a persuasive position.
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ney’s notes of an interview with a deceased witness
are not protected from disclosure under all circum-
stances. The federal courts of appeals that have ad-
dressed the issue have reached the same conclusion.
See In re John Doe Corp., 675 F.2d 482, 492 (2d Cir.
1982); In re Grand Jury Investigation, 599 F.2d
1224 (3d Cir. 1979) (requiring production of at-
torney memoranda of interview with deceased em-
ployee). Likewise, the Restatement provides that
courts may order production of “notes in redacted
form” when the “notes of an interview contain[]
both the recollections of the witness and the thoughts
of the lawyer who made the notes.” Restatement
§ 138 comment c. Petitioners cite not a single case
reaching the contrary conclusion, and their argument
has no support in law or policy.

CONCLUSION

For the foregoing reasons, the petition for a writ
of certiorari should be denied.

Respectfully submitted,

KENNETH W. STARR *
Independent Counsel

STEPHEN BATES

Associate Independent Counsel
Office of the Independent Counsel
1001 Pennsylvania Avenue, N.W.
Suite 490 North

Washington, D.C. 20004

(202) 514-8688

* Counsel of Record
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Introduction

Defending the Court of Appeals decision, Independent
Counsel asserts, as did that court (over Judge Tatel’s com-
pelling dissent), that the new rule it announced will not
chill attorney-client communications. Four major attorney
organizations that have filed amicus briefs—the American
Bar Association, the American College of Trial Lawyers,
The National Association of Criminal Defense Lawyers,
and the American Corporate Counsel Association—
strongly disagree. These organizations rely not on the
views of commentators—as does the Court of Appeals’
majority and Independent Counsel—but on the innumer-
able experiences of thousands of their members, which
confirm that the majority’s new rule would have a pro-
nounced chilling effect.

The National Hospice Organization also has filed an
amicus brief. The members of this organization reason—
as does the ABA’s Commission on Legal Problems of the
Elderly, which supports the ABA’s brief—that the major-
ity’s opinion effectively discriminates against persons who,
anticipating death, wish to consult a lawyer in confidence
about criminal matters. -

The reason and experience these knowledgeable groups
bring to the issue are significant. Federal Rule of Evi-
dence 501 mandates that application of the attorney-client
privilege “shall be governed by the principles of the com-
mon law as they may be interpreted in the light of reason
and experience.” Except for a brief citation in “Questions
Presented,” Independent Counsel ignores this rule. This
disregard is not surprising, because the position Independ-
ent Counsel supports wars with the experience of sea-
soned, practicing lawyers. It also conflicts with the reason
and experience reflected in virtually all non-testamentary
state decisions on the issue, and the twenty-six state stat-
utes which recognize that the privilege survives death.
None of these decisions or statutes makes any distinction
between civil and criminal matters. As this Court said in
Jaffee v. Redmond, 116 S.Ct. 1923, 1930 (1996), “it is

FOIA # none (URTS 16306) Docld: 70105074 Page 119




2

appropriate to treat a consistent body of policy determina-
tions by state legislatures as reflecting both ‘reason’ and

9

‘experience’.

Independent Counsel ignores this passage from Jaffee—
indeed, he does not even cite the case—just as he over-
looks Jaffee’s emphasis on the importance of uniformity
between federal and state decisions on privileges issues.’
He further disregards Jaffee’s admonition that “[m]aking
the promise of confidentiality contingent upon a trial
judge’s later evaluation of the relative importance of [a
person’s] interest in privacy and the evidentiary need for
disclosure would eviscerate the effectiveness of the privi-
lege.” Id. at 1932. This, of course, is precisely the effect
of the after-the-fact balancing test announced by the Court
of Appeals’ majority, which also is condemned by the
observation in Upjohn Co. v. United States, 449 U.S. 383,
393 (1981) that “[a]ln uncertain privilege . . . is little
better than no privilege at all.”

Attorney-Client Issue

1. Independent Counsel argues that the issue of post-
humous disclosure of client communications in criminal
cases is “novel[]” and “narrow.” Br. at 7. But the issue
is not that “novel.” Seven states have held that the priv-
ilege survives death in criminal cases.? A federal court
of appeals (in two cases) and at least 13 state courts
have held in civil cases that the privilege survives death,
with no suggestion that criminal cases require a con-
trary rule.® Nor is the issue “novel” in the commentaries,
which all concede that under the common-law rule—
whatever its wisdom (an issue on which commentators

1 Otherwise “any State’s promise of confidentiality would have
little value.” Jaffee, 116 S.Ct. at 1930.

2 The cases are cited in the Petition at 10 n.4.

3 The cases are cited in the Petition at 10 ns.5 and 6. And there
are dicta to this effect in other cases, including federal cases. See
Petition at 13 n.12.
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split)—the privilege survives death, with no hint that
criminal cases are different.

However, the case is “novel” in the sense that, contrary
to this Court’s admonitions, the lower court adopted a
balancing test for an “absolute” privilege. It is especially
novel because no one (not even the commentators on
which Independent Counsel relies) ever has suggested,
prior to this case, that it would be rational to bar disclo-
sure of privileged conversations in civil cases after the
client’s death, but not in criminal cases where the poten-
tial consequences are much more severe. And the case is
“novel” because the court below has created a new and
irrational exception to a well-established rule. Because
the rule is important to our legal system and the proposed
exception has no rational basis, such “novelty” should
argue for, not bar, review.

Nor is the decision below “narrow,” even if limited to
criminal cases. Innumerable attorney-client discussions
involving potential criminal implications occur daily. The
decision below affects those conversations, particularly
where ‘the client is elderly, ill, or otherwise anticipates
death in the near future. Under the decision below, for
example, persons who are elderly or seriously ill cannot
talk to an attorney in confidence about a child whom they
suspect may be dealing in drugs. A decision having an
immediate and significant impact on a broad range of
everyday occurrences is not “narrow.” '

2. Echoing the majority (Pet. App. 6a), Independent
Counsel says that, after the client dies, “neither the client
nor the client’s estate is subject to liability” in a criminal
proceeding. Br. at 11 n.3. That statement is wrong, for a
client’s estate may be decimated as a result of criminal
proceedings after his or her death. For example, a child’s
drug activities could lead to civil forfeiture of estate prop-
erty. See, United States v. One Parcel of Property at 31-
33 York St., 930 F.2d 139 (2d Cir. 1991); ¢f. Bennis v.
Michigan, 516 U.S. 442 (1996). Moreover, disclosure
could cause investigation, prosecution, or conviction of an-
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heir of the deceased client, which could result in fines or
attorney fees that deplete the portion of the estate left to
that heir.

3. Independent Counsel relies heavily on the views of
certain commentators that the privilege should not survive
- the client’s death. But even the commentators supporting
Independent Counsel’s view concede that the case law is
otherwise. McCormick on Evidence, § 94, at 348 (4th
ed. 1992) (“The accepted theory is that the protection
afforded by the privilege will in general survive the death
of the client.”); Restatement (Third) of the Law Govern-
ing Lawyers § 127 comment ¢ (March 29, 1996) (“The
privilege survives the death of the client. A lawyer for a
client who has died has a continuing obligation to assert
the privilege.”);* Wolfram, Modern Legal Ethics § 6.3.4,
at 256 (1986) (“In general, courts hold that the death
of the client does not end the privilege”); 24 Wright &
Graham, Federal Practice and Procedure § 5498 at 483
(1986) (conceding that the “common law rule” is as
stated by Wigmore—that the privilege, “being intended
to secure a confidence on the client’s part that no dis-
closure will be made . . . does not cease . . . upon the
death of the client.”); 2 Mueller & Kirkpatrick, Federal
Evidence § 199 at 379 (2d ed. 1994) (“It is generally
held that the privilege is not terminated even by the death
of the client, although this view has been sharply criticized
by commentators.”) Moreover, none of these commenta-
tors supports the view that there should be one rule for
civil cases and another for criminal cases.

Other prominent commentators recognize that the privi-
lege survives death and make no call for changing the rule.
Hazard and Hodes, The Law of Lawyering, § 1.6:101
at 131 (1998); Weinstein’s Federal Evidence, § 503.32

* After describing the testamentary exception, the Reporter’s
Note states that, where it does not apply, the cases “routinely hold
that the privilege survives.” Restatement, supra, § 127 Reporter’s
Note.
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at 503-96 (2d ed. 1997). Some argue forcefully that the
rule should not be changed.®

4. Independent Counsel argues that posthumous dis-
closure in criminal cases follows a fortiori from the ac-
cepted rule of disclosure in testamentary cases.® But testa-
mentary disclosure is premised on the purpose of the
testimony, which is to implement the client’s intent.
Glover v. Patten, 165 U.S. 394, 408 (1897); United
States v. Osborn, 561 F.2d 1334, 1340 n.11 (9th Cir.
1977); Hitt v. Stephens, 6715 N.E.2d 275, 278 (Ill. App.
1997). The theory underlying this limited exception is
that “if the decedent could be asked, he would want to
waive the privilege so that the lawyer could dispose of
the property according to his wishes.” Hazard and Hodes,
supra, § 1.6:101 at 131 n.5.7. To be sure, disclosure in
this context may lead to embarrassment or wounded feel-
ings, but the courts have presumed that the client would
have wanted his or her testamentary intent fulfilled, even
at the cost of hurtful disclosure.

By contrast, disclosure in criminal proceedings about
the client’s family, friends or associates is not designed to
implement the client’s intent, and may have more drastic
consequences than mere embarrassment or hurt feelings.
In that situation, a court cannot presume that, if the
“decedent could be asked, he would want to waive the
privilege.” Hazard and Hodes, supra. Accordingly, dis-
closure in criminal proceedings does not follow a fortiori
from disclosure in testamentary disputes. Indeed, because
the consequence of disclosure in criminal proceedings may

5See, 8 Wigmore, Ewvidence § 2323 (McNaughton rev. 1961) ;
Epstein, The Attorney-Client Privilege and the Work-Product Doc-
trine (3d ed. 1997), at 284; Frankel, The Attorney-Client Privilege
After the Death of the Client, 6 Geo. J. Legal Ethics, 45, 78-79
(1992).

¢ Independent Counsel says repeatedly that the “vast majority”’
of cases hold that the privilege does not survive death. (E.g.,
Br. at 6) This is so only if the testator cases are counted; remove
them and only one, largely ignored state court case holds this.
Cohen v. Jenkintown Cab Co., 357 A.2d 689 (Pa. Super. 1976).
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be so much more injurious than in civil proceedings, non-

disclosure follows a fortiori from the rule that posthumous
disclosure is not allowed in civil cases.

5. Citing State v. Gause 489 P.2d 830 (Ariz. 1971)
and State v. Kump, 301 P.2d 808 (Wyo. 1956), In-
dependent Counsel suggests (Br. at 9) that these two
cases hold, as a general proposition, that “the privilege
does not apply after death.” This is not so; thosé cases
held that, in the circumstances involved, a husband ac-
cused of murdering his wife could not assert her attorney-
client privilege where he either had a conflict of interest
or lacked authority.” Here Independent Counsel does not
question the authority of Mr. Hamilton (who also repre-
sents the Foster family) to assert the privilege. In so
doing, Mr. Hamilton is not only carrying out the intent
of Mr. Foster and his family, but also is fulfilling his ethi-
cal obligation to protect confidential client disclosures.®

The Gause and Kump cases are significant (as is the
Magraw case cited in n.7) because they demonstrate that
courts will find acceptable means to deal with unjust
situations without doing harm to the attorney-client privi-
lege. So also, in the circumstance when a criminal defend-
ant’s constitutional right to a fair trial is affected by appli-
cation of the privilege, a court might find a limited solu-
tion.” But this is not this case. Here a prosecutor, not a
criminal defendant, seeks to violate the privilege.’® The

"See State v. Gause, supra, 489 P.2d at 834: “Where such a
conflict of interest existed . . . the privilege could not be claimed.”
See also District Attorney v. Magraw, 628 N.E.2d 24 (Mass. 1994)

(where husband accused of murdering his wife is her executor and .

refuses to waive her attorney-client and psychotherapist-patient

privileges, district attorney may petition the probate court to re--

move him on ground that he cannot make a disinterested waiver
decision).

8 See Restatement (Third) of the Law Governing Lawyers (March
29, 1996) § 127 comment c: “A lawyer for a client who has died has
a continuing obligation to assert the privilege.”

9 See Petition at 12.

19 To allow a prosecutor to do so in the name of a grand jury’s
constitutional right to investigate would throw open the flood gates.
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Court can decide this case without reaching the issue of a
defendant’s constitutional rights. A ruling here for Peti-
tioners will not produce the parade of horribles conjured
up by Independent Counsel. But real harm looms to the.
privilege—and to the administration of justice that de-
pends on lawyers’ obtaining the unvarnished truth from
their clients—if the lower court decision is allowed to.
stand. R

6. Independent Counsel disputes that the new rule will:
make clients less willing to confide in their attorneys. His:
reasoning is curious; he states that the client’s interest in
his reputation and in protecting his family ‘and associates’
cannot justify non-disclosure after ‘death because it does
not justify non-disclosure before death. This is so, he sdys,
because the living client must testify truthfully (perhaps
under grant of immunity) and the lawyer must disclose
his client’s deception if he does not.

This argument attacks the basic concept of the privi-
lege—that it permits the client to impart information to
his attorney in confidence. By suggesting that the informa-
tion provided to attorneys necessarily will be disclosed,
even if the client lives, Independent Counsel in effect con-
tends that the privilege is meaningless.

But he is wrong. The fact is that the contents of attor-
ney-client communications normally will be kept confiden-
tial. While the client must testify truthfully about under-
lying facts, he is not required to reveal the content of his
conversation with his attorney. Any seasoned practicing
lawyer knows that clients impart many matters to their
attorneys besides “facts”—e.g., their fears, doubts, specu-
lations, emotions, theories, intentions, and the like. Such
thoughts may never be revealed in testimony, and it gen-
erally is accepted that the lawyer must hold them con-
fidential, whether the client lives or dies.

Moreover, while immunity is possible, there may be-
numerous reasons it will not be given by the government.
And while an attorney in some circumstances must dis-

FOIA # none (URTS 16306) Docld: 70105074 Page 125




8

close a client’s deception, this will happen rarely and even
then disclosure will be limited.**

7. Independent Counsel argues that there is no “em-
pirical support” for Petitioners’ chilling effect argument
(and then goes on to assert, with no support other than
the opinion below, that changing the rule would have only
a “minimal” effect on client candor). Br. at 15. Judge
Tatel’s response to this argument is conclusive: “because
the Independent Counsel himself urges overturning the
common law rule, and because that rule rests on the
proposition that preserving the attorney-client privilege
after the client’s death is necessary to promote client dis-
closure, the Independent Counsel bears the responsibility
of producing evidence to the contrary.” Pet. App. 29a.%2

In Upjohn, this Court, without citing “empirical sup-
port,” drew on “reason and experience” to conclude that
a proposed restriction on the privilege as applied to cor-
porations would chill client candor, thus “discouraging
the communication of relevant information” to the attor-
ney and making it more difficult for the attorney “to
formulate sound advice.” 449 U.S. at 391-93. “Reason
and experience” (the standard embodied in Rule 501)
support the same conclusion here. Experience (including
the experience of amici’s many thousands of members)
teaches that possible violations of the law, by friends and
associates as well as the client, are a frequent subject of

11 See Model Rules of Professional Conduct, Rule 8.3 anno.:
“Within the bounds of the Rule prohibiting any affirmative misrep-
resentations, a lawyer need not disclose all the weaknesses in the

client’s case, nor must the lawyer correct every error of opposing
counsel or the court.”

12 In Branzburg v. Hayes, 408 U.S. 665 (1972), the argument was
that the First Amendment required a news reporter’s privilege
because of an impermissible chilling effect, but the Court cited the
lack of empirical evidence in declining to create such a privilege.
408 U.S. at 693-94. Similarly, a court should decline to denigrate a
well-recognized privilege supported by reason and experience in the
absence of compelling empirical evidence that the premise underly-
ing the privilege is seriously flawed.
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attorney-client conversations. Similar experience also
teaches that people care about what happens after they
die, because they, for example, write wills, establish trusts,
endow chairs, establish foundations, buy life insurance and
burial plots, and write memoirs. And while most people
may not “anticipate [death] in an immediate or definite
sense,” ** experience teaches that many elderly, severely ill
or suicidal people do. Such people have a right to seek
confidential legal advice. “Reason and experience” sup-
port the conclusion that they would not speak to an
attorney in confidence if told their statements would be
available to a prosecutor after death.

.Work-Product Issue

As to the work product issue, Independent Counsel does
not even attempt to justify the court of appeals’ extraor-
dinary holding that an attorney’s notes of an initial inter-
view are producible “under the ordinary Rule 26(b) (3)
standard” because they must be presumed not to contain
opinion work product, whose production demands a much
higher standard. Pet. App. 13a-14a. Independent Coun-
sel’s reticence is understandable because there is a clear
conflict between the majority’s position that notes of an
initial interview with a client may never constitute opinion
work product and the large number of cases—including
Upjohn and Hickman, which Independent Counsel does
not even cite in this regard—which declare that attorney
notes are entitled to heightened protection and may never
be produced or only produced in the rarest of circum-
stances. This conflict counsels review by this Court, par-
ticularly because the ramifications of the majority’s hold-
ing are harmful to the practice of law.

Independent Counsel does rely on two court of appeals
decisions, but neither is pertinent. One case held that the
government had made a sufficient showing of necessity, in
light of the witness’s death and other factors, to meet the
higher standard of necessity applicable to opinion work

13 See Independent Counsel Brief at 12, quoting 2 Mueller &
Kirkpatrick, Federal Evidence § 197, at 380.
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product. In re Grand Jury Investigation, 599 F.2d 1224,

1230-32 (3d Cir. 1979). The other case merely reflects
a factual determination by the court (not based on a
_presumption) that the interview notes did not reflect the
attorney’s opinions. In re John Doe Corp., 675 F.2d 482,
493 (2d Cir. 1982).

~ Independent Counsel also cites the Restatement’s posi-
tion that factual portions of interview notes may be pro-
duced, where redaction is feasible. Restatement, supra,
§ 138 comment c. Moreover, the court of appeals directed
redaction of those portions of the notes that are “protected
by . . . the work-product privilege.” Pet. App. 14a. But
this does not salvage the majority’s opinion. Even if only
the “facts” selected by Mr. Hamilton to record are
‘produced upon an ordinary showing of need, that result
still runs counter to the numerous opinions of this Court
and other federal courts holding that such a product of
an attorney’s thought processes is entitled to heightened
protection.**
Conclusion

The Petition for Certiorari should be granted.®®

Respectfully submitted,

JAMES HAMILTON *
ROBERT V. ZENER
SWIDLER & BERLIN, CHARTERED
3000 X Street, N.W., Suite 300
Washington, D.C. 20007
Counsel for Petitioners
- Swidler & Berlin and

James Hamilton

February 27, 1998 * Counsel of Record

14 Petition at 18-19.

16 Independent Counsel contends that this Court should deny
certiorari to speed the conclusion of his investigations. It appears,
however, that his investigations will not end until long after this
Court, if it determines to review this case, decides it. Petitioners
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- UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Sealed Case, Nos. 95-446 and 95-447

CHRONOLOGICAL LIST OF
RELEVANT DOCKET ENTRIES

Date Proceedings

December 4, 1995 Grand Jury Subpoenas to James Hamilton
and Swidler & Berlin

December 18,1995 Motions to Quash or Modify Grand Jury
Subpoenas; Memorandum in Support of
Motions; Affidavit of Sheila Anthony;
Affidavit of James Hamilton

December 26,1995 Motion of Independent Counsel to Compel
Production of Documents and a Privilege
Log; Memorandum in Support of Motion

February 5,1996 Memorandum in Opposition to Independ-
ent Counsel’s Motion to Compel a Privi-
lege Log and Production of Documents

February 12,1996 Independent Counsel’s Reply to Opposi-
tion to Motion to Compel Production of
Documents and Privilege Log

February 20,1996 Sur-Reply to Independent Counsel’s Reply
to Opposition to Motion to Compel Pro-
duction of Documents and Privilege Log

June 21, 1996 Order: that by July 1, 1996 all documents
responsive to subpoena, except those
which are privileged, shall be produced to
Independent Counsel; and all documents
for which privilege is asserted shall be
submitted to the Court for in camera
review
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July 12, 1996 Amended Privilege Log

July 16, 1996

July 26, 1996

December 16, 1996

January 15, 1997
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UNITED STATES COURT OF APPEALS FOR THE -
DISTRICT OF COLUMBIA CIRCUIT

In re Sealed Case, Nos. 97-3006 and 97-3007

CHRON OLOGIC‘AL LIST OF
RE‘LEVANT DOCKET ENTRIES
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' Proceedings

January 27,1997 Case docketed; Order consolidating cases

March 28, 1997

April 28, 1997

May 12, 1997

June 13, 1997

June 19, 1997

June 20, 1997

August 29, 1997

October 8, 1997

October 27, 1997

and setting briefing schedule

Brief of Appellant United States; Appel-
lant’s Appendix

Brief of Appellees Swidler & Berlin and
James Hamilton

Reply Brief of Appellant United States

Letter filed by Appellant advising of addi-
tional authorities re attorney-client privi-
lege

Letter filed by Appellee submitting James
Hamilton’s notes of July 11, 1993 for in
camera Review

Oral Argume_nt held before Judges Wald,
Williams and Tatel

Judgement and Opinion reversing and re-
manding case to United States District
Court; Dissenting Opinion of Judge Tatel

Appellees’ Petition for Rehearing With
Suggestion for Rehearing En Banc

Appellant’s Response to Petition for Re-
hearing and Suggestion for Rehearing En
Banc
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Date Proceedings

November 21, 1997 Order Denying Petition for Rehearing;
Order Denying Suggestion for Rehearing
En Banc; Dissenting Opinion of Judges
Tatel and Ginsburg

January 12,1998  Order unsealing certain record documents,
provided certain redactions are made

April 23, 1998 Order granting Appellant’s motion to un-
seal a portion of the record and granting
Appellees’ alternative request contained in
response to Appellant’s motion
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Excerpt from Affidavit of James Hamilton executed
December 18, 1995 in Sealed Case, U.S. District Court
for the District of Columbia, Nos. 95-446 and 95-447.

[The portion of the affidavit printed below has been un-
sealed in accordance with the Order of the United States
Court of Appeals for the District of Columbia Circuit
issued April 23, 1998 in In re Sealed Case, No. 97-3006.
The remainder of the affidavit remains under seal.]

34. On July 11, 1993, Mr. Foster conferred with me
regarding the possibility of my being retained by the White
House, or perhaps him if I did not represent the White
House, in connection with certain matters that had occurred .
at the White House. He made clear at the outset that
this was a “privileged” conversation. From the very be-
ginning of the conversation I understood that T was being
considered for retention regarding the investigations Mr.
Foster anticipated and any ensuing litigation, which also
was probable. In fact, litigation regarding the matter we
discussed has occurred. I have notes on this conversation,
which contain information provided by Mr. Foster, as well
as my mental impressions, observations, conclusions, and
plans for action. These notes are my work product and
are properly characterized as core work product.
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6.

Excerpt from Affidavit of James Hamilton executed
July 25, 1996 in Sealed Case, U.S. District Court
for the District of Columbia, Nos. 95-446 and 95-447.

[The portion of the affidavit printed below has been un-
sealed in accordance with the Order of the United States
Court of Appeals for the District of Columbia Circuit -~
issued April 23, 1998 in In re Sealed Case, No. 97-3006.
The remainder of the affidavit remains under seal.]

7. During my privileged meeting with Mr, Foster on
July 11, 1993, I discussed with him his need for personal

representation as well as my possible representation of the
White House.
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QUESTIONS PRESENTED

1. Whether, when a client dies, the attorney-client
privilege in a criminal proceeding is no longer absolute,
but is subject to a balancing test that requires the attorney
to produce evidence of privileged communications with
the client if they “bear on a significant aspect” of the case
“as to which there is a scarcity of reliable evidence.”

2. Whether, as a matter of law, an attorn€y’s hand-
written notes taken during an initial interview with a client
do not receive the virtually absolute work product protec-
tion otherwise afforded to an attorney’s “mental impres-
sions,” because at this stage the lawyer “has not sharply
focused or weeded the materials” and exercised prof&e-
sional judgment as to what to record.

i)
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PARTIES TO THE PROCEEDING

The petitioners are Swidler & Berlin and James Hamil-
ton. The parties to the proceeding in the Court of Ap-
peals were Swidler & Berlin, James Hamilton and the
- United States of America.
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OPINIONS BELOW

The majority opinion of the court of appeals. and a
redacted version of the dissenting opinion are reported at
124 F.3d 230 and are printed in full text at Pet. App.
la-26a.* The court’s order on petition for rehearing, and
the opinion dissenting from denial of rehearing (Pet.
App. 27a-32a), are reported at 129 F.3d at 637. The
district court issued a separate opinion for cach of the

two subpoenas involved. The opinions, which are iden-

1 After the opinions were published, the court of appeals entered
an order unsealing, among other things, the redacted portions of
Judge Tatel's dissent. Order dated January 12, 1998, D.C. Cir. No.
97-3006. Consequently, the appendix to the petition for certiorar:
(hereinafter Pet. App.), which was filed after the unsealing order,
contains an unredacted version of Judge Tatel’s dissent.
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tical éxcept for docket numbers and captions, are not
reported and are printed (with redactions not relevant
here) at Pet. App. 32a-42a and 43a-53a.

JURISDICTION

The court of appeals entered its judgment on August
29, 1997. The court entered an order denying a timely
petition for rehearing on November 21, 1997. The peti-
tion for certiorari was filed December 31, 1997. The
petition was granted March 30, 1998. On April 6, 1998
the Court expedited consideration of this case. The juris-
diction of this Court rests on 28 U.S.C. 1254(1).

RULES INVOLVED

Rule 501 of the Federal Rules of Evidence and Rule
26(b) (3) of the Federal Rules of Civil Procedure appear
at Pet. App. 54a-56a.

STATEMENT

On July 11, 1993, in the midst of intense public contro-
versy about the White House Travel Office, White House
Deputy Counsel Vincent Foster met with Washington,
D.C., attorney James Hamilton to discuss his and the
White House’s possible needs for legal representation.
In anticipation of the meeting, Mr. Hamilton read and
made notes on a report issued by the White House on the
Travel Office matter. Pet. App. 40a. He and Mr. Foster
then spoke for two hours, during which Mr. Hamilton
took three pages of handwritten notes. Pet. App. 3la.
Before the conversation began, Mr. Foster sought and
received assurances from Mr. Hamilton that the conver-
sation was privileged. Pet. App. 25a. This is confirmed
by Mr. Hamilton’s December 18, 1995 Affidavit, which
recounted that Mr. Foster “made clear at the outset that
this was a ‘privileged’ conversation.” JA 5. Indeed, one
of the first entries in the notes is the word “Privileged,”
reflecting this exchange between them. Pet, App. 41a.
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- Mr. Hamilton’s Affidavit also states that, in addition
to including information provided by Mr. Foster that Mr.
Hamilton saw fit to record, the notes contain his “mental
impressions, observations, conclusions, and plans for ac-
tion.” JA 5. And as Juidge Tatel said, “[t]he notes bear the
marking of a lawyer focusing the words of his client; he
underlined certain words, placing both check marks and
question marks next to certain sections.” Pet. App. 31a.

Nine days after the meeting, Mr. Foster committed
suicide in Fort Marcy Park in Virginia. Over two years
later, on December 4, 1995, a federal grand jury, at the
request of Independent Counsel, issued subpoenas to Mr.
Hamilton and his law firm, Swidler & Berlin, seeking Mr.
Hamilton’s notes.

Mr. Hamilton and his firm moved to quash or modify
the subpoenas. The district court (Chief Judge Penn)
inspected the notes in camera. He found that “Hamilton
met with Foster to discuss possible representation of
Foster,” “that Foster spoke with Hamilton as an attorney
and [that] a review of the notes supports that finding.”
Pet App. 41a. He held that “one of the first notations
on the [notes] is the word: ‘Privileged,” so it is obvious
that the parties, Hamilton and Foster, viewed this as a
privileged conversation.” Pet. App. 41a. He also found
that the notes were prepared in anticipation of litigation
and “reflect the mental impressions of the lawyer.” Pet.
App. 42a. The district court concluded that both the
attorney-client and work product privileges barred dis-
closure. Pet. App. 41a, 42a. o

The Court of Appeals for the District of Columbia
reversed. Recognizing that “[t]he parties agree that the
communications at issue would be covered by the
[attorney-client] privilege if the client were still alive,”
the court concluded that “the client’s death calls for a
qualification of the privilege.” Pet. App. 2a. The “quali-
fication” created by the court would permit “post-death
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use [of the otherwise privileged communication] in crim-
inal proceedings” where the prosecutor convinces the trial
court that the “relative importance [of the communica-
tion] is substantial.” Pet. App. 10a. The court declared
that the prosecutor is entitled to obtain privileged com-
munications that “bear on a significant aspect of the crimes
at issue, and an aspect as to which there is a scarcity
of reliable evidence.” Pet. App. 10a. On the other hand,
“[w]here there is an abundance of disinterested witnesses
with unimpaired opportunities to perceive and unim-
paired memory, there would normally be little basis for
intrusion on the intended confidentiality.” Id. Independ-
ent Counsel in his briefs had not argued for such a bal-
ancing process.

The court of appeals reasoned that the prospect of post-
death revelation in the criminal context will trouble a
client less than in the civil context, because after death
“criminal liability will have ceased altogether” while civil
liability “characteristically continues.” Pet. App. 6a. The
court recognized that a concern for survivors might
stir a desire to protect the client’s estate from civil lia-
bility, but did not discuss whether the same concern might
foster an interest in protecting the living from criminal
‘penalties. Pet. App. 6a. The court also “doubt[ed]” that
the client’s concerns for post-death reputation would be
“very powerful; and against them the individual may even
view history’s claims to truth as more deserving.” Pet.
App. 7a. The court added that, “[t]o the extent . . . that
any post-death restriction of the privilege can be confined
to the realm of criminal litigation, we should expect the
restriction’s’ chilling effect to fall somewhere between
modest and nil.” Pet. App. 7a.

As to the other side of the balance, the court concluded
that the client’s death heightens the prosecutor’s need for
otherwise privileged communications. The court con-
cluded that “unavai<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>