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Memorandum Office of the Independent Counsel

To: All Attorneys — pae 8/31/98

rom  Brett M. Kavanaugh

s "Possible Grounds for an Impeachment" Section
(aka Charging Section; aka Specifications Section)

Attached is a new draft of the "grounds" section -- a name hatched by a small group at
John Harvards last night. Those on the reading/editing teams should read it and give me
comments as soon as possible (by Monday night, if possible!!).

Based on the obvious need for it as well as some comments, I have done a front-to-back
review to tighten it substantially, make it as internally consistent and coherent as possible, and
(hopefully) make it persuasive and usable as a stand-alone document. (The one section left as
before is the Willey count, so it is not attached to this memo.) The draft clearly is still a little
rough in places. In addition, we just finished putting in changes right before circulating, so
pardon any obvious typos. Finally, there are still a number of footnote and cite-checking-type
things and formatting that need to be cleaned up. But we'll make it if everyone on the team
moves quickly.

i RR is working on the abuse of power count, and I plan to turn substantial attention
to that today (Monday) as well. I would hope we could have something to everyone by Tuesday
morning, but I need to consult with RR about that. Continued ideas about that are welcome.

2. This draft contains more analysis and argumentation than earlier iterations. That
has been necessitated by, inter alia, Clinton's grand jury testimony. I want to avoid adverbs in the
draft, but I am not there yet. If we could make this entire referral free of words ending in -ly, that
would be a good thing. Please feel free to strike such words.

3, I separated what was count 3 into two separate counts. It simply was not logical
as a single count, as some have pointed out to me.

4. Should the narrative section go before the "grounds"? Does that decision depend
on what the executive summary looks like?

5. Willey. I still vote it out, especially (and I know I am a broken record) if
Arkansas/825/Susan/WH Counsel abuse is not included, as seems likely. David Hale has
convicted a sitting Governor, the Governor's two partners in a bankruptcy scheme, and the two
former business partners of the President. Kathleen Willey hasn't convicted squat, nor could she.
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Looting an S&L in the 1980's versus a he-said/she-said. An issue (Whitewater) that has nearly
felled the President several times in the last six and 2 years versus an issue (Willey) that the
President savaged and destroyed in 24 hours, never to be heard from again. Bottom line: We
look unhinged to include Willey and include nothing from Madison/Arkansas/825/Susan/WH
obstruction.

6. On the order of counts, a lot of tinkering could be done. Let me know.

=z Carefully consider the retrieval of gifts section. How best to do that? We cannot
really say that Clinton encouraged the return because ML does not say. It is not quite there yet.

8. Does the use of the term conspiracy work? I like it because it is correct and it is a
weighty term. I tried to capture it, while taking Jay's suggestion into account.

9. IS IT TOO GRAPHIC?
10. SHOULD IT BE MORE GRAPHIC (kidding)?
11.  How's the tone, particularly in analysis sections?

12. Are we missing "grounds" that we should be including?
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There is Substantial and Credible Information that
President Clinton Committed Acts that
May Constitute Grounds for an Impeachment

Introduction

President Clinton's actions in connection with Monica S.
Lewinsky may constitute grounds for an impeachment. Substantial
and credible information obtained by the Office of Independent
Counsel (0IC) reveals a systematic effort by President Clinton to
conceal evidence about Ms. Lewinsky in a sexual harassment
lawsuit, Jones v. Clinton, in which thé President was a |
defendant. The 0OIC's investigation has revealed the following:

T There is substantial and credible information that
President Clinton lied under oath in his civil case
when he denied a sexual affair, a sexual relationship,
or sexual relations with Monica Lewinsky.

25 There is substantial and credible information that
President Clinton lied under oath to the grand jury
about his sexual relationship with Ms. Lewinsky.

3. There is substantial and credible information that
President Clinton lied and provided misleading
testimony during in his civil deposition about the
nature of his relationship with Ms. Lewinsky.

4. There is substantial and credible information that the
President and Monica Lewinsky had a mutual
understanding -- a conspiracy to obstruct justice, in
criminal law terms -- that each would lie under oath in
the Jones case and that Ms. Lewinsky would conceal
gifts from the President that had been subpoenaed by
Ms. Jones' attorneys.l:giC Lewinsky transferred some of
those gifts to Presiden linton's secretary, Be
Currie, who stored them in her home under her begij

5. There is substantial and credible information that the

President obstructed justice and tampered with a
potential witness by attempting to influence the
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[8.

testimony of Betty currie in the days after his civil
deposition.

There is substantial and credible information that
president Clinton endeavored to obstruct justice during
the grand jury investigation. He refused to testify
for seven months and simultaneously lied to senior
White House aides with knowledge that they would relay
the President's false statements to the grand jury and
thereby deceive the grand JUTY s

There is substantial and credible information that the

President abused his constitutional authority by having
a secret sexual relationship with a White House intern,
misleading the American people about that relationship,
and then refusing to testify for seven months.

Willey]
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(1)

(2)

(3)

(4)

(5)

(6)

There is substantial and credible information that
President Clinton lied under oath in six sworn
statements he made as a defendant in Jones v, Clinton
in denying sexual activity with Monica Lewinsky.

He denied that he had a "sexual relationship" with
Monica Lewinsky.

He denied that he had a ngexual affair" with Monica
Lewinsky.

He denied that he had "sexual relations" with Monica
Lewinsky.

He denied that he engaged in or caused contact with the
genitalia of "any person” with an intent to arouse or
gratify (in particular, oral sex performed on him by
Monica Lewinsky) .

He denied that he had contact with the breasts of
Monica Lewinsky with an intent to arouse or gratify.
He denied that he made contact with the genitalia of
Monica Lewinsky with an intent to arouse or gratify.

There also is substantial and credible information that the
President allowed his private attorney, while in the President's
presence and acting as the President's agent, to make a false
statement to the United States District Judge presiding at his
deposition. In particular, the President's attorney stated to
Judge Susan Webber Wright that "there is absolutely no sex of any
kind in any manner, shape or form" between the President and Ms.

Lewinsky.

Intr ion

On May 6, 1994, paula Corbin Jones filed a federal civil

rights lawsuit against president Clinton claiming, among other

things, that the President had sexually harassed her. The

lawsuit was based on an incident that, according to Ms. Jones,

occurred on May 8, 1991, in a suite at the Excelsior Hotel in

Little Rock. According to Ms. Jomnes, who was then an Arkansas

state employee, Governor Cclinton made an unwelcome sexual advance

FOIA # none (URTS 16305) Docld: 70105128 Page 6



on her by asking her to perform oral sex on him.

Throughout the discovery process, Judge Susan Webber Wright
ruled, over the President's objections, that Ms. Jones' lawyers
could seek information about women with whom President Clinton
had worked and allegedly had sexual activity. Judge Wright's
rulings followed the prevailing law in sexual harassment cases:
The defendant's sexual relationships with others in the
workplace, including consensual relationships, are a standard
subject of inquiry during the discovery process. Moreover, Judge
Wright stated that she was following a "meticulous standard of
materiality" in her rulings allowing such questioning. |

At a hearing on January 12, 1998, Judge Wright required Ms.
Jones to list potential trial witnesses. Ms. Jones' list
included a "Jane Doe" named Monica Lewinsky, as well aé other
"Jane Does" (the "Jane Does" were primarily certain women who had
worked with or had some other employment connection to President
Clinton). Ms. Jones intended to call Monica Lewinsky as a
"similar act" witness in support of her claim.’

On January 17, 1998, Ms. Jones' lawyers deposed President
Clinton. United States District Judge Susan Webber Wright
presided over the deposition. At the time of the President's
deposition, the President and his attorneys knew, based on the
witness list and the January 12 hearing, that the President was

likely to receive questions about Ms. Lewinsky and the other

! For a discussion of the procedural background to the

Jones case, see Appendix, Tab _ .

4
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"Jane Does." And the attorneys for Ms. Jones did in fact ask the
President numerous questions about several "Jane Does," including
Ms. Lewinsky. |

At the outset of the deposition, the President swore an oath
to tell the truth. Federal criﬁinal law requires a witness
testifying under oath to provide truthful answers. The failure
to do so is a crime punishable by imprisonment and fine.® Ms.
Jones' attorneys emphasized this point to the President at the
outset of his deposition, stating to the President: "And your
testimony is subject to the penalty of perjury; do you understand

that, sir?" The President responded, "I do."’

A. Eviden h Presi lin Li Durin h
Civil Case
. 18 Presiden lin L n r h Moni
Lewinsky

During pretrial discovery, Paula Jones' attorneys served the
President with written interrogatories. One stated in relevant
part as follows:

Please state the name, address, and telephone

number of each and every [federal employee]
with whom you had sexual relations when you

 Section 1621 of Title 18 (perjury) imposes a penalty of
imprisonment of not more than five years and a maximum fine of
$250,000 for lying under oath in a court proceeding.

® Clinton 1/17/98 Depo. at 19. Under the federal perjury
statutes, it is a crime to knowingly make a false, material
statement under oath, including in any ancillary court
proceeding. An "ancillary proceeding" includes a deposition in a

civil case. United States v. McAfee, 8 F.3d 1010 (5th Cir.
1993); United States v. Scott, 682 F.2d 695, 698 (8th Cir. 1982).
5
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[were . . . President of the United States.’
For purposes of this interrogatory, the term "sexual relations"
was undefined. On December 23, 1997, under penalty of perjury,
President Clinton, through his attorneys, answered this
interrogatory: "None."®

At the January 17, 1998, deposition of the President, Ms.

Jones' attorneys asked the President specific questions about his
possible sexual activity with Monica Lewinsky. The attorneys
used various terms in their questions, including "sexual affair,"
"sexual relationship," and "sexual relations." The terms "sexual
affair" and "sexual relationship" were not further defined. The
term "sexual relations" was further defined for purposes of the
deposition:

For the purposes of this deposition, a person

engages in "sexual relations" when the person

knowingly engages in or causes . . . contact

with the genitalia, anus, groin, breast,

inner thigh, or buttocks of any person with

an intent to arouse or gratify the sexual

desire of any person. . . . "Contact" means

intentional touching, either directly or

through clothing.®

When asked about his possible sexual activity with Ms.

Lewinsky, President Clinton testified:

o) Did you have an extramarital sexual affair

 See Plaintiff's Second Set of Interrogatories, No. 10.

Judge Wright limited the scope of this question so that it
covered only women who were state or federal employees at the
relevant times.

> See President Clinton's Supplemental Responses to
Plaintiff's Second Set of Interrogatories (Dec. 23, 1997).

® Clinton 1/17/98 Depo., Exh. 1.

6
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with Monica Lewinsky?
WJC: No.

Q: If she told someone that she had a
sexual affair with you beginning in
November of 1995, would that be a
lie?

WJC: It's certainly not the truth. It
would not be the truth.

Q I think I used the term "sexual
affair." And so the record is
completely clear, have you ever had
sexual relations with Monica
Lewinsky, as that term is defined
in Deposition Exhibit 1, as
modified by the Court?

Mr. Bennett: I object
because I don't
know that he
can remember --

Judge Wright: Well, it's real
short. He can -- I
will permit the
question and you may

. show the witness
definition number
one.

WJC: I have never had sexual felations
with Monica Lewinsky. I've never
had an affair with her.®

President Clinton reiterated his denial of a sexual relationship
with Ms. Lewinsky under questioning from his own attorney:

O In paragraph eight of [Ms. Lewinsky's]
affidavit, she says this, "I have never had a
sexual relationship with the President, he
did not propose that we have a sexual
relationship, he did not offer me employment
or other benefits in exchange for a sexual

" Robert S. Bennett, counsel for President Clinton.

8

Clinton 1/17/98 Depo. at 78.

7
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relationship, he did not deny me employment
or other benefits for rejecting a sexual
relationship." 1Is that-a true and accurate
statement as far as you know it?

WJC: That is absolutely true.’
2. Monica Lewingky's Testimony

Monica Lewinsky testified under oath before the grand jury
that beginning in November 1995, when she was a White House
intern, she'had a lengthy and involved relationship with the
President. The relationship included substantial sexual
activity. She testified in detail about 10 sexual encounters
that involved genital contact and about two others that involved
kissing but no direct genital contact. As explained in the .
narrative section of thisvreferral, White House records
corroborate Ms. Lewinsky's story to the extent that she was in
the White House during each of these encounters, [one not?] and
the President's movement logs confirm that he was in the Oval
Office area during each of the encounters.

We describe the ten encounters here because they are
necessary in assessing whether the President lied under oath --
both in his civil deposition (where he denied any sexual
relationship at all) and in his grand jury testimony (where he
denied any sexual contact with Ms. Lewinsky's breasts or
genitalia). In reading the following descriptions, the

President's denials under oath in his deposiﬁion and - to the grand

° Clinton 1/17/98 Depo. at 204. The full text of Ms.
Lewinsky's affidavit is set forth in the Appendix, Exhibit

8
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jury should be kept firmly in mind. Unfortunately, the nature of
the President's denials requires that the contrary evidence be
set forth in graphic, even disconcerting, detail.

(i) Ms. Lewinsky testified that her first sexual contact
with the President occurred on the evening of Wednesday, November
15, 1995, while she was still an intern at the White House. Two
times that evening, the President invited Ms. Lewinsky to meet
him in the Oval Office.!® On the first occasion, the President
and Ms. Lewinsky had their first romantic kiss. On the second,
she performed oral sex on the President in the Oval Office
study.’ During this encounter, the President touched Ms.
Lewinsky's naked breasts with his hands and his mouth.”® 1In
addition, the President put his hand down Ms.>Lewinsky's pants
and stimulated her genital aréa causing her to have an orgasm."

(ii) Ms. Lewinsky testified that she met with the President
again two days later on Friday, November 17, 1995. During that
encounter, Ms. Lewinsky stated, she performed oral sex on the
President in the private bathroom outside the Oval Office study.
The President initiated the oral sex by unzipping his pants and

exposing his genitals. Ms. Lewinsky understood the President's

' Lewinsky 8/26/98 Depo. at 7.

' Ms. Lewinsky stated that the hallway outside the Oval

Office study was more suitable because it had no windows.
Lewinsky GJ at

' Lewinsky 8/26/98 Depo. at 8.
" Lewinsky 8/26/98 Depo. at 8, 21.

9
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actions to be a signal that he wanted oral sex performed on

¥ The President also fondled Ms. Lewinsky's naked breasts

him.
with his hands and mouth.®
(iii) Ms. Lewinsky testified that she met with the

President on New Year's Eve, Sunday, December 31, 1995, when the

President invited her to the Oval Office.!® Once there, the
President_lifted Ms. Lewinéky's sweater and fondled her naked
breasts with his hands and with his mouth. She stated that she
performed oral sex on the President in the hallway outside the
Oval Office study.'!” After the sexual encounter, she saw the
President masturbating into the bathroom sink.'*

(iv) Monica Lewinsky testified that she performed oral sex
on the President in the bathroom outside the Oval Office study
during the late afternoon on Sunday, January .7, 1996. ‘This
President arranged this encounter by calling Ms. Lewinsky at home
and invited her to visit that day in the White House.” On that
occasion, the President and Ms. Lewinsky went into the bathroom
adjacent to the hallway to the back study, and the President
fondled her naked breasts with his hands and mouth. Although the

President stated that he wanted to touch her genitals, she

Lewinsky 8/26/98 Depo. at 14.
= Td. ak 20.
' Lewinsky 8/26/98 Depo. at 16.
14, ae 1%.
¥ 1d. at 18.
= 5. 8k 28,

10
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stopped him.”® Ms. Lewinsky orally stimulated the President's
anus with her mouth and also performed oral sex on the

President .’

(v) Ms. Lewinsky testified that she and the President had a
sexual encounter on the afternodn of Sunday, January 21, 1996,
after the President invited her to the Oval Office.” This was
shortly after their first phone sex encounter, which occurred on
January 16, 1996. A couple engages in phone sex when one or both
parties masturbate while one or both parties talk in a sexually
explicit manner) The President lifted Ms. Lewinsky's top and
fondled her naked breasts.”> When the President unzippedvhis
pants and exposed his genitals, she performed oral sex on the
President in the hallway outside the Oval Office study.?*

(vi) Ms. Lewinsky testified that she and the President had
sexual contact in the Oval Office study and in the hallway
outside the study on the afternoon of Sunday, February 4, 1996.
This encounter was initiated by the President calling Ms.
Lewinsky and then agreeing to allow Ms. Lewinsky to visit him.

At this encounter, the President removed Ms. Lewinsky's dress and
bra and touched her naked breasts with his mouth and hands. He

also stimulated her genitals, causing her to have an orgasm. The

= 14, at 19.
“ Td. at 20.
= TId. ak 22.
= 1d. at 25.
4 Id. at 26.

13
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President also indicated through his actions that he wanted Ms;
Lewinsky to orally stimulate his anus, which she did. Ms.
Lewinsky also performed oral sex on the President.”

(vii) Ms. Lewinsky testified that she and the President had
sexual contact in the hallway outside the Oval Office study
during the late afternoon on Sunday, March 31, 1996. The
President arranged this encounter by calling Ms. Lewinsky and
inviting her to the Oval Office. This encounter did not include
oral sex. Instead, the President fondled Ms. Lewinsky's naked
breasts with his hands and mouth and fondled her genitals
directly by pulling her underwear out of the way. The Pfesident
also inserted a cigar into Ms. Lewinsky's vagina, and then put
the cigar in his mouth and said "Tastes good."**

(viii) Ms. Lewinsky testified that she and the President
had sexual contact on Easter Sunday, April 7, 1996, in the
hallway outside the Oval Office study and in the study itself.”’
This encounter was initiated when the President called Ms.
Lewinsky at home, and she asked to come see him. On that
occasion, the President touched Ms. Lewinsky's breasts, both
through clothing and directly on her skin. After the President
8

unzipped his own pants, Ms. Lewinsky performed oral sex on him.?

(ix) Ms. Lewinsky testified that the next time she engaged

* 1d. at 30-31.
% 1d. at 37-38.

Lewinsky 8/6/98 GJ at 94-95.
1d. at 40-41.

12
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in oral sex with the President was nearly a year later, on
Friday, February 28, 1997, in the early evening. (They had
engaged in "phone sex" a number of times in the interim,
according to Ms. Lewinsky, a situation where the President would
masturbate while Ms. Lewinsky would talk in a sexual manner on
the phone.) The president initiated this encounter by having
Betty Currie call Ms. Lewinsky, and invite her to the White House
to attend a radio address. After the address, Ms. Lewinsky and
the President started kissing by the bathroom when the President
unbuttoned her dress and fondled her breasts, first with her bra
on, and then directly. He touched her'genitals only thrbugh her
tights on this occasion. Ms. Lewinsky performed oral sex on the
President.?’

(x) Ms. Lewinsky testified that she and the President had
sexual contact again on the afternoon of March 29, 1997, in the
Oval Office study. Ms.‘Lewinsky arranged that encounter by
.Ainitiating conversations with Ms. Currie who in turn checked with
the President.’ On that occasion, the President unbuttoned Ms.
Lewinsky's blouse and touched her breasts but not directly on the
skin. The President also put his hands down Ms. Lewihsky's pants
and stimulated her genitals causing her to have several orgasms.
Ms. Lewinsky performed oral sex on the President. In addition,

this encounter included brief, direct genital contact.®’

= 14. ak 47,
* 1d. at 49.
! Lewinsky 8/6/98 GJ at 21.

13
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(xi) Ms. Lewinsky testified that she met with President
Clinton on the morning of Saturday, August 16, 1997. They
kissed. Although Ms. Lewinsky touched the President's genitals
through his clothing, he rebuffed her efforts to perform oral
sex. No other sexual acts occurred during that encounter.™ Ms.
Lewinsky testified that the encounter took place in the Oval
Office study.

(xii) On December 28, 1997, the President and Ms. Lewinsky
met in the Oval Office, where they engaged in "passionate"
kissing but no other sexual contact.®

3. Phone Sex

Ms. Lewinsky testified that she and the President often
communicated by telephone.34 The President left messages on Ms.
Lewinsky's home answering machine on at least four occasions, and
Ms. Lewinsky provided tapes of those messages to the OIC.” Ms.
Lewinsky testified that in some of her phone conversations with
the President, they engaged in phone sex.’® She stated that she

and the President engaged in phone sex at least 15 times.”

: %d. at B3,

Id. at 53.

cite

cite
cite

" Lewinsky 8/6/98 GJ at 24. The summary chart of contacts

between the President and Ms. Lewinsky, which is based on
information provided by Ms. Lewinsky, lists 17 separate phone sex

calls. Id. at 27-28.

14
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4. Physical Evi n Moni Lewingky's D

Ms. Lewinsky produced to OIC investigators a dress that she
believed might contain the President's semen from the encounter
on February 28, 1997.°° At the request of the OIC, the FBI
Laboratory examined the dress and found semen stains. At that
point, the OIC requested a DNA sample from the President. The
OIC and FBI technicians took blood from the President on August
__, 1998. The FBI Laboratory then determined that the semen on
Ms. Lewinsky's dress was, in fact, the President's semen.’

5. T im M Lewinsky' rien r lati hi
with the Presiden ' '

While the relationship with the President was ongoing,
Monica Lewinsky told several friends, family members, and
acquaintances some contemporaneous details about the
relationship.

1. Catherine Allday Davis

Catherine Allday Davis, a college friend of Monica

Lewinsky,‘® testified that Ms. Lewinsky told her in late 13935 or

*® Ms. Lewinsky stated that she did not save the dress as a
memento. Rather, as she explained, she does not clean dresses
until she is ready to wear them again, and she outgrew the blue
dress by the time she planned to wear it again. The upshot was
that, at the time this criminal investigation began, Ms. Lewinsky
possessed the uncleaned dress. And at that point, the dress was
probative evidence of a crime -- namely, that both Ms. Lewinsky
and the President had lied under oath in denying a sexual
relationship with each other.

**  Report.

© pavis 3/17/98 GJ at 9-10. Ms. Davis talked to Ms.
Lewinsky by telephone an average of once a week until April 1997,

15
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early 1996 about Monica's sexual relationship with the
President.’’ According to Ms. Davis, Monica told her that the
relationship included mutual kissing and hugging, as well as oral
sex performed by Monica on the President. She also stated that
the President touched Monica "on her breasts and on her
vagina."* Ms. Davis also described an incident in which the
President inserted a cigar into Ms. Lewinsky's vagina.®® Ms.
Davis further stated that Monica informed her that she had "phone‘

sex" with the President five to ten times in 1996 or 1997.%
2. Neysa Erbland

Neysa Erbland, a high school friend of Monica Lewinsky,*
testified that Ms. Lewinsky told her at some point in 1995 that
she was having an affair with President Clinton.*® Ms. Erbland
said that she was told that the sexual relationship beéan when
Monica was an intern.‘" Ms. Lewinsky stated to Ms. Erbland that

the sexual contact included oral sex, kissing, and fondling one

when Ms. Davis moved to Tokyo; thereafter she and Ms. Lewinsky
remained in touch through e-mail. Id. at 14, 27.

* Davis 3/17/98 GJ at 19.

“ ‘Davis 3/17/98 GJ at 20.

* Davis 3/17/98 GJ at 169.

* Davis 3/17/98 GJ at 37.

“ Erbland GJ, Feb. 12, 1998, at 9. Ms. Erbland testified
that she spoke on the phone with Ms. Lewinsky at least once a
month. Id. at 18-19.

% Brbland 2/12/98 GJ at 31.

* Erbland 2/12/98 GJ at 27.

16

FOIA # none (URTS 16305) Docld: 70105128 Page 19



another.*® On occasion, as Ms. Erbland described it, the

4

President put his face in Ms. Lewinsky's naked chest. Ms.
Erbland also described a particulaf incident that Ms. Lewinsky
had recounted: "He did manual stimulation on her and there was
one time that she did tell me of -- he took a cigar from his desk
-- and inserted [it] inside of her in a sexual way."® Ms.
Erbland also understood from Ms. Lewinsky that she and the

5152

President engaged in phone sex, normally after midnight.
3. Natalie Rose Ungvari

Monica Lewinsky told another high school friend, Natalie

> of her sexual relationship with the President.

Rose Ungvari,
Ms. Ungvari recalled that Ms. Lewinsky said she performed oral

sex on the President and that he fondled her breasts.”® Ms.

‘“ Erbland GJ, Feb. 12, 1998, at 26 ("She told me that she
had given him a blow job and that she had had all of her clothes
off, but that he only had his shirt off and that she had given
him oral sex and they kissed and fondled each other and that they
didn't have sex. That was kind of a little bit of a letdown for
her."); id. at 29 ("He put his face in her chest. And, you know,
just oral sex on her part, you know, to him.").

* Erbland 2/12/98 GJ at 29.

*  Td. at 45,

* Erbland GJ, Feb. 12, 1998, at 39 ("They were like phone
sex conversations. They would, you know, talk about what they
wanted to do to each other sexually.").

** Erbland GJ, Feb. 12, 1998, at 39.

* Ms. Ungvari spoke with Monica Lewinsky on the telephone

an average of once a week, and visited her in Washington in
October 1995 and March 1996. Ungvari GJ at 9-11, 14-15.

“ Ungvari 3/19/98 GJ at 23-24.

17
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Lewinsky first informed Ms. Ungvari of the sexual relationshipvon
November 23, 1995, while Ms. Lewinsky was still an intern. Ms.
Ungvari specifically remembers the date because it was her
birthday. Ms. Lewinsky told Ms. Ungvari that the President
sometimes telephoned Ms. Lewinsky late at night and would ask her
to talk while he masturbated.”

4, Ashl Rain

Ashley Raines, a friend of Ms. Lewinsky who worked in the
White House Office and Policy Development Operations and Special
Liaison,® testified that Ms. Lewinsky told her of the sexual
relationship she had with the President. Ms. Raines testified
that Ms. Lewinsky told her that the sexual relationship with the
President began around the time of the government furlough in
late 1995.°" Ms. Raines understood that the President and Ms.
Lewinsky engaged in kissing and oral sex, usually in the
President's study.” Ms. Lewinsky also told Ms. Raines that she
and the President had engaged in phone sex on several
occasions.”’

5. Andrew Bleiler

In late 1995, Monica Lewinsky first told Andrew Bleiler, a

> Ungvari 3/19/98 GJ at 81.
56 Raines 1/29/98 GJ at 11. Ms. Raines considers Monica
Lewinsky a "close friend." 1Id. at 19.

57

Raines 1/29/98 GJ at 35-36, 38.

58

Raines 1/29/98 GJ at 30, 43, 48.
°®  Raines 1/29/98 GJ at 51.

18
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former boyfriend, about an affair she was having with a White
House official who he later learned [when?] was the President.®’
Bleiler stated that Ms. Lewinsky told her that the relationship
did not include sexual intercourse, but did include oral sex.

She also described an incident where a cigar was inserted into
Ms. Lewinsky's vagina, and sexual activity in which the President
touched Ms. Lewinsky's genitals and caused her to have an
orgasm. °!

6. Lin ri

Linda Tripp worked with Monica Lewinsky at the Pentagon.
Ms. Lewinsky told Ms. Tripp that she had a sexual relationship
with President Clinton.® Ms. Tripp stated that Ms. Lewinsky
first told her about the relationship in September or October
1996. At that time, Ms. Lewinsky told Ms. Tripp that the firét
sexual encounter with the President had occurred on November 15,
1995, when Ms. Lewinsky performed oral sex on the President. Ms.
Lewinsky told Ms. Tripp that the sexual relationship generally
included oral sex performed on the President, the President's
fondling of Ms. Lewinsky's breasts, the President's manual
touching and manipulation of Ms. Lewinsky's vagina, aﬁd phone sex

in which the President masturbated.®

60

Andrew Bleiler 302 at 3.

°* Bleiler 1/28/98 302 at 3.
2 Tripp 7/2/98 GJ at 104.
Tripp 7/2/98 GJ at 100-105.
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7. D rah Finerman

Monica Lewinsky's aunt, Deborah Finerman, testified that
Monica told her about her sexual relationship with President
Clinton.® Ms. Finerman testified that one point Ms. Lewinsky
described a particular sexual encounter with the President that
concluded with his masturbating into a sink.®® Ms. Finerman knew
that kissing was involved, but otherwise she did not ask and was
not told other specifics of the sexual activity between the
President and Monica.®® Ms. Finerman also said that Ms. Lewinsky
would sometimes get "phone calls in the middle of the night" from

the President.®’

8. Dale Young

Dale Young, a family friend of Monica Lewinsky and Marcia
Lewis (Monica's mother), testified that Ms. Lewinsky told her
that she had engaged in oral sex with President Clinton.* Ms.
Young understood that these encounters took place in a private

room off of the Oval Office.®

9. Kathleen Estep

64

Finerman 3/18/98 Depo. at 30-33.

®* Finerman 3/18/98 Depo. at 31. Ms. Finerman indicated

that "it was something I didn't want to talk about," and Ms.
Lewinsky "sort of clammed up" thereafter. Id. at 35.

®®  Finerman 3/18/98 Depo. at 33.

®  Finerman 3/18/98 Depo. at 26-27.
*  Young 6/23/98 GJ at 37-38.
® Young 6/23/98 GJ at 50.
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Kathleen Estep, a licensed certified Social Worker,’® had
three counseling sessions with Ms. Lewinsky in November 1996.7"
Based on her limited interaction with Ms. Lewinsky, Ms. Estep
stated that she considered Ms. Lewinsky to be credible.”” During
their second session, Ms. Lewinsky told Ms. Estep about her
sexual relationship with President Clinton.’® Ms. Lewinsky told
Ms. Estep that the physical part of the relationship involved
kissing, Ms. Lewinsky performing oral sex on the President, and
the President fondling her breasts.’®

6. Anal £

D > I o )

To summarize: The detailed testimony of Ms. Lewinsky, the
corroborating testimony of the many persons to whom she made
prior consistent statements in describing her sexual affair with
the President, and the evidence of the President's semen on Ms.
Lewinsky's dress establish that the following sexual activity
occurred between Ms. Lewinsky and the President. They had 10
sexual encounters that included direct genital contact, as well

as two others that included kissing, over a period from November

° Estep 8/23/98 Statement at 1. In order to be considered
a licensed certified social worker, Ms. Estep had to obtain a
Master's degree, conduct 3,000 hours of supervised therapy, and
pass a licensing exam. !

i

Estep 8/23/98 Statement at 1, 4.

792

° Estep 8/23/98 Statement at 3. Ms. Estep also thought
that Ms. Lewinsky had her “feet in reality.” Id.

" Estep 8/23/98 Statement at 2.
'* Estep 8/23/98 Statement at 2.

21

FOIA # none (URTS 16305) Docld: 70105128 Page 24



15, 1995, through December 28, 1997. On nine occasions, Ms.
Lewinsky performed oral sex on the President. On two of those
nine occasions, Ms. Lewinsky also made oral contact with the
President's anus (one of those two times at his behest). On all
nine occasions, the President touched and kissed Ms. Lewinsky's
naked breasts. On three occasions, the President also touched
her genitalia to the extent that Ms. Lewinsky had orgasm. On one
occasion, the President inserted a cigar into her wvagina to
stimulate her. The President and Ms. Lewinsky also had phone sex
on at least 15 occasions.

The President, however, testified under oath in thevcivil
case -- both in the deposition and in a written answer to an
interrogatory -- that he did not have a "sexual relationship" or
"sexual affair" or "sexual relations" with Ms. Lewinsky and that
he did not touch Ms. Lewinsky's breasts or genitalia.

Notwithstanding the overwhelming evidence to the contrary,
the President does not now concede that he lied under oath in the
civil case. For four of the six false statements that the
President made during the civil case, the President's defense is
semantic_—— that the terms used in the Jones deposition to cover
sexual activity did not cover, he claims, the sexual activity in
which he engaged with Ms. Lewinsky. For his other two false
statements, the President's defense is factual -- namely, he

disputes Ms. Lewinsky's account that he ever touched her breasts
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or genitalia during sexual activity.’

First, in his sworn civil deposition, the President denied a

"sexual affair" with Ms. Lewinsky (the term was not further
defined). The President's apparent defense to lying under oath
on this point rests on his definition of "sexual affair" --
namely, that it requires sexual intercourse. Under the
President's apparent semantic defense, a man could regularly
engage in oral sex and kissing with a woman, yet not have a
sexual affair with her.

Second, in his civil depoéition, the President also denied a
"sexual relationship" with Ms. Lewinsky (the term was not further
defined). The President's defense to lying under oath on this
point similarly rests on his definition of "sexual relationship"
--.namely, that it requires sexual intercourse. Once again,
under the President's theory, a man could regularly engage in
oral sex and kissing with a woman, yet not have a "sexual
relationship" with her.

The President's defense on this point is further undercut by
the fact that the President's own lawyer at the same deposition,
addressing Judge Wright, equated the term "sexual relationship"
to "sex of any kind in any manner, shape or form" in discussing
Ms. Lewinsky's affidavit (in which she had denied a sexual
relationship). The President's lawyer used that interpretation

when asking Judge Wright to terminate the questioning to prevent

> He provided his defenses during his August 1998 grand

jury appearance, which will be analyzed in a separate section.
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any questions regarding Monica Lewinsky. As revealed by the
videotape of the deposition, the President was present and
looking at his attorney when he offered that statement. The
President nonetheless gave no indication whatsoever that he
disagreed with his attorney's straightforward interpretation of
the term "sexual relationship" to mean "sex of any kind in any
manner, shape, or form."

Third, in an answer to an interrogatory submitted before his
deposition, the President denied having "sexual relations" with
Ms. Lewinsky (the term was not further defined). Yet again, the
President's apparent defense to lying under oath on thislpoint
rests on his defiﬁition of "sexual relations" -- that it, too,
requires sexual intercourse. According to President Clinton, he
believed that oral sex -- even repeated oral sex over a period of
moﬁths or years -- does not constitute sexual relations.

Fourth, in his civil deposition, the President falsely

denied committing any acts that fell within the specific
definition of "sexual relations" in effect for purposes of that
questioning. Under that definition, sexual relations occur "when
the person knowingly engages in or causes contact with the
genitalia, anus, groin, breast, inner thigh, or buttocks of any
person with an intent to arouse or gratify the sexual desiie of
any person."’® Thus, the President denied either knowingly

engaging in contact or knowingly causing contact with the

¢ (Clinton 1/17/98 Depo., Exh. 1.
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genitalia or anus of "any person" with an intent to arouse or
gratify the sexual desire of "any person."

Ms. Lewinsky testified, however, that she performed oral sex
on the President on nine occasions. The President has never
denied receiving oral sex from Ms. Lewinsky. Rather, with
respect to oral sex performed on him by Ms. Lewinsky, the
President's sole apparent defense to the allegation of lying
under oath at the deposition focuses on his interpretation of
"any person" in the definition. The President said that by
receiving oral sex, he would not "engage in" contact with the
genitalia, anus, groin, breast, inner thigh, or buttocks.of "any
person" because "any person" really means "any other person."
And the President further stated before the grand jury: "I[I]f
the deponent is the person who has oral sex performed on him,
then the contact is with -- wi in
with the lips of another person."”

Thus, under the President's theory of the definition that he
purports to have followed at his deposition, when two people are
engaged in oral sex, one person would be having sexual relations,

but the other person would not be having sexual relations.’

7 Clinton 8/17/98 GJ, at 151 (emphasis added) .
®  The definition used at his deposition also covers acts
in which the deponent "cause[d] contact" with the genitalia or
anus of "any person." The President said that this aspect of the
definition still does not cover his receiving oral sex although
he may have caused contact with his genitalia by having sexual
activity with Ms. Lewinsky in which she performed oral sex on
him. The President said that the word "cause" "implies forcing
to me" and "forcible abusive behavior." And thus the President
says that because his activity with Ms. Lewinsky did not include
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Fifth, by denying any acts that might fall within the
specific definition of sexual relations at his civil deposition,
the President denied engaging in or causing contact with the
breasts of Ms. Lewinsky with an intent to arouse or gratify
anyone's sexual desire. 1In contrast to his defenses to the four
preceding specifications of lying under oath, the President's
defense to lying under oath in this instance is purely factual.

As discussed above in great detail, Ms. Lewinsky testified
that on each of the nine occasions that she had oral sex with the
President, he touched and kissed her bare breasts. Her testimony
on this point is quite credible. She had little motive ﬁo lie or
exaggerate on this issue, as the nature of the sexual activity
only became relevant due to the President's August 17, 1998
semantic defense regarding oral sex. Ms. Lewinsky stated
repeatedly that she does not want to hurt the President. Her
testimony on the nature of the President's touching of her body
is also corroborated by prior consistent statements to various
friends.

By contrast, the scenario that the President's testimony
envisions casts substantial doubt on the President's statement
that he did not touch Ms. Lewinsky's breasts. The President's
apparent "hands-off" scenario -- in which he received oral sex on
nine occasions from Ms. Lewinsky but never made direct contact

with Ms. Lewinsky's breasts -- is not altogether plausible.

any nonconsensual behavior, he did not lie under oath in denying
that he "caused" contact with the genitalia of any person.
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Moreover, the President had extraordinary moral, personal,
political, and legal motives to lie in the Jones deposition: He
did not want to admit that he committed extramarital sex acts
with a young intern in the Oval Office area of the White House.

Also, the President presumably believed that he could lie
under oath without risk because Ms. Lewinsky had already filed a
false affidavit denying a sexual relationship with the President.
Indeed, that was the whole point of their mutual understanding
that each would lie (explained more fully below). So the
President could have expected that, without any consequences, a
lie at his civil deposition about his sexual relationship with
Monica Lewinsky would never be successfully challenged.

Sixth, in his civil deposition, the President also denied
knowingly engaging in or causing contact with the genitalia of
Ms. Lewinsky with an intent to arouse or gratify anyone's sexual
desire. The President's defense to lying under oath on this
point is also factual, that he did not engage in direct contact
with Ms. Lewinsky's genitalia with an intent to arouse or gratify
anyone's sexual desire.

Ms. Lewinsky testified in detail contradicting the
President, stating that he touched her genitals on three
occasions and used his hand to stimulate her, causing her to have
orgasms. She also testified that, on one occasion, he inserted a
cigar into her vagina to stimulate her. Her near-contemporaneous
statements to her friends and confidants corroborate that

testimony. [detail]
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B. Evidence that President Knowingly Allowed His Attormney
to Make a False Statement at the Deposition

1. Eviden

At President Clinton's deposition, his attorney made a false
statement to Judge Wright that had the possible effect of
deceiving Judge Wright and Ms. Jones' attorneys in an important
way. In President Clinton's presence, President Clinton's
counsel objected to questions about Ms. Lewinsky. As a basis,
the President's attorney pointed to Ms. Lewinsky's affidavit,
which denied a "sexual relationship" with the President. The
President's attorney stated that Ms. Lewinsky's affidavit thus
showed that "there is absolutely no sex of any kind in any
manner, shape, or form, with President Clinton" -- equating the
term "sexual relationship" with "sex of any kind in any manner,

shape, or form."
2. Analysis

At his grand jury appearance, the President was asked why he
would allow his attorney -- in the President's presence and on
his behalf -- to make a false statement to a United States
District Judge. The President offered several responses.

First, the President argued that he was not paying attention

when Mr. Bennett said that there is "absolutely no sex of ény

kind in any manner, shape or form." The President further
stated: "That moment, that whole argument just passed me by. I
was a witness." That suggestion is difficult to square with the

videotape of the deposition, however, which shows that the
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President was looking at his private counsel when his counsel
made this statement.

Alternatively, the President éontended that when Mr. Bennett
said that "there ig absolutely no sex of any kind," Mr. Bennett
was speaking only in the present tense and thus was making a
literally true statement. The President further stated: "It
depends on what the meaning of the word 'is' is, "’ and that
"actually, in the present tense that is an accurate statement . "*°
Before the grand jury, counsel for the OIC then asked the
President: "Do you mean today that because you were not engaging
in sexual activity with Ms. Lewinsky during the depositién that
the statement of Mr. Bennett might be literally true?"®’ The
President responded: "No, sir. I'mean that at the time of the
deposition, it had been -- that was well beyond any point of
improper contact between me and Ms. Lewinsky. So that anyone
speaking in the present tense, saying there is not an improper
relationship, would be telling the truth if that person said
there was not, in the present tense; the present tense
encompassing many months. That's what I meant by that."® Of
course, such a detailed parsing of the words is entirely at odds
with the President's assertion that the "whole argument passed me

by_ n

’® Clinton 8/17/98 GJ at 59.
¥ Clinton 8/17/98 GJ at 20.
. 94, at 1.

2 74, at 61-62.
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The statement of the President's counsel was flatly
erroneous and was intended to prevent questioning of any kind
about Ms. Lewinsky. In other words, it was an improper endeavor
to obstruct justice.?” The President's defense of his own
failure to correct his lawyer's statement is unpersuasive.
Indeed, when asked several times whether the President has any
reasonable duty to prevent his attorney from making a false '
statement to the federal judge, the President stated only: "Mr.
Bennett was representing me. I wasn't representing him."* That
is a truism, and a witness may not always be responsible for all
false statements made by his attorney. But it is hard té fathom
that the President of the United States, consistent with his
constitutional duty to faithfully execute the laws, can be
complicit in a blatant lie to a federal judge. A question asked
of-the President during his August 1998 grand jury appearance
well captures that sentiment: "You are the President of the
United States and your attorney tells a United States District
Judge that there is no sex of any kind in any manner, shape, or
form, whatsoever. And you feel no obligation to do anything
about that at that deposition, Mr. President?"

Conclusion

There is substantial and credible information that the

82 We assume that the President's counsel, unlike the

President, was not aware of the true nature of the sexual
relationship between his client and Monica Lewinsky when he made
this statement.

8 (Clinton 8/17/98 GJ at 30.
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President lied under oath in six separate statements as a
defendant in a sexual harassment suit and that the President
allowed his attorney, in his presence, to make a false statement
to the United States District Judge presiding over the

deposition.
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II. There is substantial and credible information that
President Clinton lied under ocath to the grand jury
about his sexual relationship with Monica Lewinsky.

A. Background

In January 1998, upon application of the Attorney General,
the United States Court of Appeals expanded the OIC's
jurisdiction ﬁo investigate, among other matters, the President's
possible obstruction of justice in the Jones case. The
investigation was triggered by an allegation that Monica Lewinsky
had a sexual relationship with the President, that she had filed
a false affidavit to the contrary in the Jones case, and that she
had been influenced to do so by the President's assistance, .
through Vernon Jordan and others, in finding her a job. After
the President denied any sexual relationship with Monica Lewinsky
in his January 17 deposition and otherwise minimized his
relationship with her, those statements became additional
subjects of the OIC investigation.

A threshold factual question was whether the President and
Monica Lewinsky in fact had a sexual relationship. If they did,
the President would have committed perjury in his civil
deposition and interrogatory answer and Monica Lewinsky would
have committed perjury in her civil affidavit. The answer to
that preliminary factual question also could alter the
interpretation of several possibly obstructionist acts by the
President -- the employment assistance for Ms. Lewinsky, the

concealment of gifts belonging to Ms. Lewinsky, the discussion
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between the President and Ms. Lewinsky of her testimony or
affidavit, the President's post-deposition communications with
Betty Currie, and the President's emphatic denials to his aides
who were to be called before the grand jury.

During the investigation, the OIC gathered an enormous body
of information that established that the President and Monica
Lewinsky did, in fact, have a sexual relationship. That
information is outlined in the first section above. 1In
particular, the President's semen stain on Ms. Lewinsky's dress,
the detailed and credible testimony of Ms. Lewinsky regarding the
10 sexual encounters, the tape fecordings in 1997 where éhe
described that relationship, and the testimony of friends to whom
she made near-contemporaneous statements about the relationship
all pointed to a single conclﬁsion -- that she and the President
did have a sexual relationship.

B. The President's Grand Jury Testimony

The President waé largely aware of that extensive body of
evidence before he testified to the grand jury on August 17,
1998. Of particular importance, the President knew that his
semen might be on Ms. Lewinsky's dress because the OIC had asked
him for a blood sample and had assured his counsel that there was
a substantial predicate for the request.

The President had three choices in his testimony to the
grand jury. First, the President could stick to his previous
testimony in his civil case and deny any sexual relationship.

But he knew that the contrary evidence was overwhelming,
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particularly if his semen were in fact on Ms. Lewinsky's dress.
Second, the President could admit a sexual relationship. But he
then would be simultaneously admitting that he lied under oath in
the Jones case. Third, the President could assert the Fifth
Amendment privilege against self-incrimination.

Confronting those three options, the President attempted to
avoid the_choice altogetherl In the end, however, he simply
compounded his false statements in the civil case by lying again
under oath to the grand jury. When testifying to the grand jury,
the President admitted to an undefined inappropriate "intimate"
relationship with Monica Lewinsky. He maintained, howevér, that
he had not committed perjury in the Jones case when he denied
having a sexual relationship, sexual affair, and sexual relations
with her.®® The President stated that he believed (and believes)
that his various statements in the Jones case denying a sexual
relationship, sexual affair, and sexual relations were
accurate.®®

The President was asked whether Monica Lewinsky performed
oral sex on him and, if she had, whether he had committed perjury
in his civil deposition by denying a sexual relationship, sexual
affair, or sexual relations with her. As to the undefined terms
"sexual affair" and "sexual relationship" and the undefined term
"sexual relations," the President responded that those terms

necessarily include intercourse, that he had not committed

® (Clinton 8/17/98 GJ at 9-10.
86

Clinton 8/17/98 GJ at 9-10.
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intercourse with Ms. Lewinsky, and that he thus had not committed
perjury in denying a sexual relationship, sexual affair, or
sexual relations.?’ '

As to the more specific definition of "sexual relations,"
the President answered that he did not believe oral sex was
covered by the definition of "sexual relations" used in the Jones
deposition. He thus contended that he had not committed perjury
on that question in the Jones deposition -- even assuming that
Monica Lewinsky performed oral sex on him.

Q: [I]ls oral sex performed on you within that

definition as you understood it, the
definition in the Jones --

A: As I understood it, it was not."

Of course, it was not enough in the grand jury for the
President simply to advance his purported definitional defense as
to oral sex. There was also the question of his contact with her
breasts or genitalia, which the President conceded was covered by
the Jones definition. Because the President used that
definitional defense with oral sex, the OIC also had to ask him
whether he had touched Ms. Lewinsky's bare breasts or her
genitalia -- because if he did, then he still committed perjury
during the Jones case, regardless of the validity of his oral-sex
definitional defense.

The President denied to the grand jury that he had engaged

in such activity and said, in effect, that Monica Lewinsky was

' elinton B/1i7/98 €7 at 23-24.
® (Clinton 8/17/98 GJ at 93.
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lying.

A:

The quéstion is, 1f Monica Lewinsky says that while you
were in the Oval Office area, you touched her breasts,
would she by lying?

That is not my recollection. My recollection is that I
did not have sexual relations with Ms. Lewinsky and I'm
staying on my former statement about that. . . . My,

my statement is that I did not have sexual relations as
defined by that.

If she says that you kissed her breasts, would she by
lying?

I'm going to revert to my former statement on that.
Okay. If Monica Lewinsky says that while you were in
the Oval Office area you touched her genitalia, would
she be lying? And that calls for a yes, no, or
reverting to your former statement.

I will revert to my former statement.®’

The President elaborated that he considered kissing or

touching breasts or genitalia during sexual activity to be

covered by the Jones definition, and that he was specifically

denying that he had ever engaged in such conduct.

Q:

So touching, in your view then and now -- the person
being deposed touching or kissing the breast of another
person would fall within the definition.

That's correct, sir.

And you testified that you didn't have sexual relations
with Monica Lewinsky in the Jones deposition, under
that definition, correct?

That's correct, sir.

If the person being deposed touched the genitalia of
another person, would that be -- and with the intent to
arouse the sexual desire, arouse or gratify, as defined
in definition (1), would that be, under your
understanding then and now --

Clinton 8/17/98 GJ at 109-110.
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A: Yes, sir.

Q: Sexual relations.

A: Yes, sir.

Q: Yes it would?

A: Yes it would. If you had a direct contact with any of
these places in the body, if you had direct contact
with intent to arouse or gratify, that would fall
within the definition.

Q: So you didn't do any of those three things --

A: You --

Q: -- with Monica Lewinsky.

A: You are free to infer that my testimony is that I did
not have sexual relations, as I understood this term to
be defined.

Q Incl n T r

ing h 2

A: T ' r e

C. Analysis

President Clinton'svtestimony to the grand jury raises two
problems of false statements. First, the President testified to
the grand jury that, at the Jones deposition, he truly believed
that he was telling the truth and nothing but the truth -- in
particular, that he truly believed repeated oral sex Was not
covered by any of the terms and definitions for sexual activity
used at the Jones deposition. The President's testimony to the
grand jury is simply not credible: At the Jones deposition, it

is our judgment that the President could not truly have believed

® linton 8/17/98 GT at 94-96.
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that he was telling the truth and nothing but the truth in
denying a sexual relationship, sexual relations, or a sexual
affair with Monica Lewinsky.

Second, and even putting aside that definitional defense as
to oral sex, the President still lied under oath to the grand
jury about his relationship with Ms. Lewinsky. The President's
grand jury testimony directly contradicts Ms. Lewinsky's grand
jury testimony on the question whether the President touched Ms.
Lewinsky's breasts or genitalia during their sexual activity.

Given the nature of the issue, there can be no plausible
contention that one or the other has a lack of memory or is
mistaken. In this case, on this issue, either Monica Lewinsky
lied to the grand jury, or President Clinton lied to the grand
jury. It is our judgment that, under any rational view of the
evidence, the President lied to the grand jury.

First, Ms. Lewinsky's testimony on these encounters is
detailed and specific. She describes nine incidents of sexual
activity in which the President touched and kissed her breasts.
She testified that in three of those encounters, the President
touched her genitalia, causing her to have orgasm on two
occasions. She testified to one incident involving a cigar.

Second, Ms. Lewinsky has stated repeatedly that she does not
want to hurt the President by her testimony,lso she has little
motive to exaggerate these facts. Moreover, it clearly was
painful for her to testify to the details of her relationship

with the President.
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Third, she is corroborated in important detail by the
testimony of many of her friends and confidants. Many testified
that Monica had said nearly contemporaneougly that the President
had touched her breasts and genitalia during sexual activity.

Fourth, the factual scenario that the President's testimony
describes is simply not plausible. The President's apparent
"hands-off" defense -- in which he received oral sex on nine
occasions from Ms. Lewinsky but never made direct contact with
Ms. Lewinsky's breasts -- is incredulous. As Ms. Lewinsky
herself stated, it suggests that they had some kind of "sexual
contract -- that all I did was‘perform oral sex on him ahd that

n’’  But as the narrative

that's all this relationship was.
explains, the nature of the relationship, including the sexual
relationship, was far more than that.

Fifth, in the grand jury, the President had an extraordinary
motive to lie about this fact. The President clearly sought to
deny any acts that would show that he committed perjury in his
civil case, including touching Ms. Lewinsky's breasts or
genitalia.

Sixth, the President refused to answer specific questions at
the grand jury about what activity he did engage in (as opposed
to what activity he did not engage in). Even though he stated at
the Jones deposition that he was quite willing to answer specific

questions, he refused to do so to the grand jury. Ms. Lewinsky

answered specific questions to the grand jury. The President

' Lewinsky 8/20/98 GJ at 54.
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himself had offered to answer specific questions at his Jones
deposition. His failure in the grand jury to answer specific
follow-up questions strongly implies that he could not do so in a
credible manner.

For all these reasons, there is substantial and credible
information that the President lied to the grand jury about his

sexual relationship with Monica Lewinsky.
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ITI. There is substantial and credible information that President
Clinton lied and provided misleading testimony during his
civil deposition when answering additional questions about
his relationship with Monica tewinsky.

During President Clinton's deposition in the Jones case, Ms.
Jones' attorneys asked the President many other detailed
questions about the nature of his relationship with Ms. Lewinsky,
apart from whether the relationship was sexual.’® These
questions included (i) whether and how many times the President
had been alone with Ms. Lewinsky in the White House, and (ii)
whether he and Ms. Lewinsky exchanged gifts.?®

There is substantial and credible information that ﬁhe
President lied under oath about all of these subjects. The
President's false statement about the central fact of his
relationship with Ms. Lewinsky -- that it was sexual -- led him
to make all sorts of other false statements at the deposition,
including about these issues.

A. There is substantial and credible information
that President Clinton lied under oath in his

= Throughout the Jones case, Ms. Jones's attorneys
attempted to obtain information about the true nature of any
relationship that President Clinton had with any woman other than
his wife. The district court judge overseeing the Jones case,
Judge Susan Webber Wright, ruled that Ms. Jones was entitled to
discover this information with regards to women who were current
or former federal employees, and that such information might be
admissible at trial. These rulings entitled Ms. Jones to obtain
truthful information regarding the nature of President Clinton's
relationship with the Monica Lewinsky, a federal employee at the
time.

* Ms. Jones's attorneys also served President Clinton with
a document request that sought “any communications, meetings or
visits involving” President Clinton and Ms. Lewinsky.

41

FOIA # none (URTS 16305) Docld: 70105128 Page 44



civil deposition when he testified that he
could not specifically recall instances in
which he was alone with Monica Lewinsky.

1. The President's testimony

President Clinton was asked at his deposition whether he had
ever been alone with Ms. Lewinsky, at any time, in the White
House. He testified as follows:

Q: . . . At any time were you and Monica
Lewinsky together alone in the Oval Office?

WJC: I don't recall, but as I said, when she

worked at the legislative affairs office,
they always had somebody there on the
weekends. I typically worked some on the
weekends. Sometimes they'd bring me things
on the weekends. She -- it seems to me ghe
] ] h = ters 1
weekends. In that case, whatever time she
would be in there, drop it off, exchange a
few words and go, she was there. I don't
have any specific recollections of what the
issues were, what was going on, but when the
Congress is there, we're working all the
time, and typically I would do some work on
one of the days of the weekends in the
afternoon.

Q: So I understand, your testimony is that it
was possible, then, that you were alone with
her, but you have no specific recollection of
that ever happening?

WJC: Yes, that's correct. It's possible that she,
in,_whil w w in T
something to me and that at the time she

brought it to me, she was the only person

there. That's possible.”™
The President also was asked whether he had ever been alone

with Ms. Lewinsky in the hallway that runs from the Oval Office,

** Clinton 1/17/98 Depo. at 52-53 (emphasis added) .
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past the study, to the dining room and kitchen area.””

9]0 At any time were you and Monica Lewinsky
alone in the hallway between the Oval
Office and this kitchen area?

WJC: I don't believe so, unless we were
walkin% back to the dining room with the

pizza. I just, I don't remember. I
don't believ% we were alone in the
hallway, no.-

The President was then asked about any times he may have

been alone in any room with Ms. Lewinsky:

Q: At any time have you and Monica Lewinsky ever
been alone together in any room of the White
House?

WJC: I think I testified to that earlier. I think
that there is a, it is -- I have no specific
recollection, but it seems to me that she was
on duty on a couple of occasions working for
the legislative affairs office and brought me
some things to sign, something on the

weekend. That's --.1 have a general memory
of that."®®
2 Evidence That Contradicts the President's

Testimony in the Jones Deposition.
In the seven months of this investigation preceding the
President's testimony to the grand jury on August 17, the OIC

gathered substantial and credible information that the President

9

° Ms. Lewinsky testified that many of her sexual encounters
with the President occurred in this hallway. Lewinsky 8/20/96 GJ
atclb=17.

** The President had earlier testified that during the
government shutdown in November 1995, Ms. Lewinsky was working as
an intern in the Chief of Staff's Office, and had brought the
President and some others some pizza. Id. at 58.

” 14, at 58-59.
98

Clinton 1/17/98 Depo. at 59.
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lied under oath in his statements under oath about being alone
with Monica Lewinsky.
First, Monica Lewinsky testified before the grand jury that

she was alone with the President on numerous occasions’ and in

100

numerous areas, including the Oval Office, Nancy Hernreich's

' the President's private study,'” the private bathroom

office, '’
across from the study,'® and the hallway that leads from the Oval
Office to the private dining room.'™ Ms. Lewinsky confirmed that

she and the President were alone when they engaged in sexual

contacts.'®”

[add fact that Clinton used cover story in depo]
Second, Betty Currie testified that President Clinton and
Ms. Lewinsky were alone together in the Oval Office area a number

° She specifically remembered three of the occasions

of times.®
when the President and Ms. Lewinsky were alone together -

February 28, 1997, early December 1997,'°® and December 28,

* Lewinsky 8/6/98 GJ at 20, 52.
19 Lewinsky 8/26/98 Depo. at 21-22.
' Lewinsky 8/6/98 GJ at 76.
% Lewinsky 8/26/98 Depo. at 27-31.

' Lewinsky 8/6/98 GJ at 35.

% Lewinsky 8/26/98 Depo. at 6-7, 26, 35.

' Lewinsky 8/6/98 GJ at 20.

¢ Currie 2/17/98 GJ 32-33. See also Currie 5/6/98 GJ at
98. The Oval Office area includes the study, dining room,
kitchen, bathroom, and hallway connecting the area. Seé Appendix,
Exhibit _ (diagram of Oval Office area).

"7 Currie 2/17/98 GJ at 34-35 (recalling that after the
President's radio address, the President told Ms. Lewinsky he
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1997 1%

Third, six current or former members of the Secret Service

testified that the President and Ms. Lewinsky were alone in the

0

Ooval Office — Robert Ferguson,''® Lou Fox,''' William Bordley,'*

Nelson Garabito,'*® Gary Byrne,'* and John Muskett.'’

Fourth, White House steward Glen Maes testified that on some

wanted to show her his collection of political buttons. The
President and Ms. Lewinsky went into the Oval Office study for 15
to 20 minutes while Ms. Currie waited nearby, in the pantry or
the dining room) .

1% Currie 2/17/98 GJ 37-38 (testifying that Ms. Lewinsky
came to the White House and met with the President alone for
approximately 15 or 20 minutes). See algo Currie 5/14/98 GJ at
116.

9 Currie 2/17/98 GJ at 35-38 (testifying that Ms. Lewinsky
and the President were in the Oval Office for " [plerhaps 30
minutes."). Again, Ms. Currie testified that she believes no one
else was present. See algo Currie 5/6/98 GJ at 103-105.

"% Ferguson 7/17/98 GJ, at 14-16, 20-21, 27-29, 35, 43
(alone for at least 10 to 15 minutes); Ferguson 7/23/98 GJ at 20-
2.0

' Fox GJ 34-37 (alone for at least forty minutes).

' Bordley 8/13/98 GJ at 9, 11-13, 15-16, 20-29 (alone for
approximately 30 to 35 minutes).

¥ Garabire 7/30/98 GF &t 17, 19-20, 23,6 25-26, 30-32
(alone for at least five to ten minutes) .

4 Byrne 7/30/98 GJ at 7-12, 29-32 (alone for at least 15
to 25 minutes) .

1° Muskett 7/21/98 GJ at 9-13, 25-28, 83, 91-92 (alone on
Easter Sunday 1996); GJ Exhibit JFM-3 (Uniformed Division roster

dated April 7, 1996, showing Muskett on duty outside the Oval
Offiece from 2:30 p.ni. to 11:00 p.m.) .
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11 the President came out of

weekend day after Christmas 1997,
the Oval office, saw Ms. Lewinsky with a gift, and escorted her
into the Oval Office. Mr. Maes testified that the President and
Ms. Lewinsky were alone together for approximately eight minutes,
117

and then Ms. Lewinsky left.

3. The President’s Admissions Before the Grand Jury

On August 17, 1998, the President testified to the grand
jury and began his testimony before the grand jury by reading a
statement that explicitly admitted that he had been alone with

Ms. Lewinsky:

When I was alone with Ms. Lewingky on certain
f 7 ] 996 S on £ ]

1997, I engaged in conduct that was wrong.''®

The President admitted being alone with her on multiple
occasions, although he could not pinpoint the precise number.'*’

Perhaps most important, the President admitted that he was alone

with Ms. Lewinsky on December 28, 1997, fewer n w
before his deposition in the Jones case.'®

4. Analysis

'  According to White House records, Monica Lewinsky's last

visit to' the White House occurred on Sunday, December 28, 1997.

"7 [cite ] (Q. . . . As far as you know, was anybody in
the Oval Office, other than the President and Monica Lewinsky?
A. No. Q. And how can you be sure of that? A. Because I had
just came out of there not too long ago.)

'®  Clinton 8/17/98 GJ at 10 (emphasis added) .

119

Clinton 8/17/98 GJ at 93, 94.
120

Clinton 8/17/98 GJ at 34.
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The President's testimony in his civil deposition about
whether he was alone with ms. Lewinsky was knowingly false.
Indeed, the President admitted to ﬁhe grand jury that he had been
alone with Ms. Lewinsky. As a result, even apart from the
question whether he committed pérjury during the Jones case about
his sexual relationship with Ms. Lewinsky, the President clearly
lied under oath in his deposition when he said that he did not
recall being alone with Ms. Lewinsky.

The President had a clear motive to lie on this point. He
no doubt knew that it would look unusual for a President to have
been alone with a female intern or low-level staffer on éo many
occasions. Such an admission also might prompt Ms. Jones'
attorneys to depose Ms. Lewinsky apd ask specific questions of
her about being alone with the President. It also might raise
questions publicly if and when the President's deposition became
public.

So merely lying about their sexual relationship at the
civil deposition was insufficient to avoid raising further
questions. The Presidént also had to lie about being alone with
Ms. Lewinsky -- or at least feign lack of memory as to any
specific occurrences. And the President thus did lie under oath
in his deposition in answering questions about being alone with
Ms. Lewinsky.

B. Evidence that the President Provided False and
Misleading Testimony at his Deposition in the Jones
Case About Gifts and Messages Exchanged with Monica
Lewinsky
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1. President's Testimony about Gifts from the
President to Monica Lewinsky

During his deposition in the Jones case, Ms. Jones's
attorneys asked President Clinton several questions about whether
he had given gifts to Monica Lewinsky.

Q: Well, have you ever given any gifts
to Monica Lewinsky?

WJC: I n! ¥ D w_wh
they were?

0 A hat pin?

WJC: I n' I ! B
certainly, I could have.

Q: A book about Walt Whitman?

WJC: I give -- let me just say, I give
people a lot of gifts, and when
people are around I give a lot of
things I have at the White House
away, so I could have given her a
gift, but I don't remember a
specific gift.

Q: Do you remember giving her a gold
broach?
WJC: No.™

2. Evidence that Contradicts the President's Testimony
(1) Three weeks before the President's deposion, on December
28, 1997, President Clinton gave Ms. Lewinsky a number of gifts.
They included a large Rockettes blanket from New York, a pin of
the New York skyline, a “marble-like” bear's head from Vancouver,
a pair of joke sunglasses, a small bag of cherry chocolates, a

canvas bag from The Black Dog, and a stuffed animal wearing a t-

121 elinton 1/17/98 Depo. at 75-76.
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shirt from The Black Dog.'”* When he testified to the grand jury,
President Clinton admitted to giving Monica Lewinsky all of those
gifts except for the stuffed animal and the box of chocolates.'”
Ms. Lewinsky produced the Rockettes blanket, the marble bear
head, the Black Dog canvas bag, the Black Dog stuffed animal, and
the joke sunglasses to this Office on July 29, 1998.%

(ii) The evidence also demonstrates that the President gave
Ms. Lewinsky a hat pin as a belated Christmas gift on February
28, 1997.'” The President and Ms. Lewinsky discussed the hatpin
on December 28, 1997, after Ms. Lewinsky received a subpoena
calling for her to produce all gifts that the President had given

® According to Ms. Lewinsky, in

her, including, any hat pins.*
her meeting with the President on December 28, "I mentioned that
I had been concerned about the hat pin being on the subpoena and

he said that that had sort of concerned him also and asked me if

I had told anyone that he had given me this hat pin and I said

‘Nno. n 127

122 Lewinsky 8/6/98 GJ at 150-51. Lewinsky GJ Exhibit 7.
¥ Clinton 8/17/98 GJ at 34-35.
FBI Receipt for Property received, 7/29/98

12°>  Lewinsky 8/6/98 GJ at 26-27; GJ Exhibit 7.

?¢  Lewinsky 8/6/98 GJ at 151-52. "Please produce each and
every gift including, but not limited to, any and all dresses,

accessories, and jewelry, and/or hat pins given to you by, or on
behalf of, Defendant Clinton." 92--DC-00000018.

"’ Lewinsky 8/6/98 GJ at 151-52. See also Lewinsky 2/ /98
Statement at 6-7; Currie 5/6/98 GJ at 142 (relating incident
where the President shows the hat pin to Ms. Currie in front of
Ms. Lewinsky) . After the criminal investigation started, Ms.
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(iii) Ms. Lewinsky testified that the President gave her
some additional gifts, such as a broach,'*® the book Leaves of

2 an Annie Lennox compact disk,® and a

Grass by Walt Whitman,'
cigar with the Presidential seal.'’’

3 President's testimony about gifts from Monica
Lewinsky to the President

When asked whether Monica Lewinsky had ever given him gifts,

President Clinton testified as follows:

Q: Has Monica Lewinsky ever given you any gifts?
WJC: Once or twice. I think she's given me a book or two.
Q= Did she give you a cigar box?

Currie turned over a box of gifts that had been given to her by
Monica Lewinsky. Ms. Currie understood from Ms. Lewinsky that
the box contained gifts from the President. See Currie 5/6/98 GJ
at 105-115. Ms. Lewinsky testified that the box contained gifts
from the President, including the hat pin. Lewinsky 8/6/98 GJ at

151-162.
?¥  Ms. Lewinsky testified that the President had given her
a gold broach and she made near-contemporaneous statements to Ms.
Erbland, Ms. Raines, Ms. Ungvari, and Ms. Tripp regarding the
gift. Lewinsky 8/6/98 GJ at 26-28; Lewinsky GJ Exh. 6;: Erbland
GJ 41; Raines GJ 53-55; Ungvari GJ 24; Tripp GJ, July 29, 1998,

aE 2105

** Ms. Lewinsky testified that Leaves of Grass, was “the
most sentimental gift he had given me.” Lewinsky 8/ 6/98 GJ at
156. Ms. Lewinsky made near-contemporaneous statements to her
mother, her aunt, and her friends Ms. Davis, Ms. Erbland, and Ms.
Raines that the President had given her Leaves of Grass. Davis GJ
30-31; Erbland GJ 40-41; Finerman depo 15-16; Marcia Lewis
2/10/98 GJ at 51-52; Lewis 2/11/98 GJ at 10 ("[Slhe liked the
book of poetry very much."). Raines GJ 53-55.

9 Lewinsky __ GJ at __; LT2 at 8 (Lewinsky describing
conversation with President where he gave her CD).

! Lewinsky 8/26/98 Depo. at 15; Ungvari GJ 41-44 (noting
Ms. Lewinsky "occasionally" smoked cigars); and Finerman
deposition 13-17.
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WJC: No.

Qe Did she give you a tie?

WJC: Yes, she has given me a tie before. I believe that's
right. Now, as I said, let me remind you, normally
when I get these ties, you know, together, and they're

given E? me later, but I believe that she has given me
a tie.

4. Evidence that Contradicts the President's Testimony'
a. Monica Lewinsky's testimony

The evidence reveals that Ms. Lewinsky gave the President a
number of gifts of many different kinds over a lengthy period of
time.

(i) Ms. Lewinsky testified before the grand jury that she
gave the President six neckties, on the following occasions --
November 20, 1995, March 31, 1996, shortly before August 16,
1996, sometime between March 3 and March 9, 1997, either October
21 or October 22, 1997, and December 6, 1997, six weeks before
the deposition in the Jones case.'” White House records confirm
at least two of the ties Ms. Lewinsky gave the President, a tie

given on November 22, 1995,'* and another in August 1996 for the

¥ Clinton 1/17/98 Depo. at 76-77.
Lewinsky 8/6/98 GJ at 235-36.

% Vv006-DC-00000157. See also Footlik 302, March 19,
1998, at 2. According to Ms. Lewinsky, her sexual relationship
with President Clinton had begun a week earlier, on November 15,
1995. Lewinsky 8/6/98 GJ at 10. The President chose to keep
this tie (as he is permitted to do), rather than send it to the
White House gift unit. See Currie 5/14/98 GJ at 76 ("Normal
procedure is that gifts usually go to the gift unit.").
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President's birthday.’”” On a thank-you note dated September 4,

1996, the President wrote regarding the birthday tie: "The tie
is really beautiful."'**

(ii) Ms. Lewinsky gave the President a pair of sunglasses on
approximately October 22, 1997."" The President's attorney,
David E. Kendall, stated in a letter on March 16, 1998: "We
believe that Ms. Lewinsky might have given the President a few
additional items, such as ties and a pair of sunglasses, but we
have not been able to locate these items."'**

(iii) On November 13, 1997, Ms. Lewinsky gave the President
an antique paperweight that depicted the White House circa
1800."° Ms. Lewinsky testified that she saw the paperweight in
the Dining Room of the White House, where the President keeps
many political memorabilia items, on December 6, 1997,'and

possibly also on December 28, 1997.'*° The President recently

turned over the paperweight in response to a subpoena.

**  y006-DC-00000162, V006-DC-00000180, V006-DC-00003714,

V006-DC-00003715. Again, records indicate that the President planned to keep the items.
V006-DC-00000180. Ms. Lewinsky also gave the President a t- =
shirt that she had brought back from Bosnia.

13 y006-DC-00000159.
7 Lewinsky 8/6/98 GJ at 28.
Letter to OIC, 3/16/98.

' Lewinsky 8/6/98 GJ at 28. See also Lewinsky GJ Exhibit
6; Lewinsky 302, 7/28/98 at 13; LT16 at 14.

140

Lewinsky 302.
1 retter to OIC, cite
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(iv) Ms. Lewinsky gave the President at least seven books -

one as recently as January 4, 1998: 1) The Presidents of the

United States, on January 4, 1998'%°; 2) _Our Patriotic Pregident:
Life in Pj An i i i n
Biography'*’ on December 6, 1997;'** 3) The Notebook, given on ,

1997'%°; 4) Qy Vey, in early 1997;'° 5) a small golf book in early °

1997, 6) her personal copy of Vox, a novel about phone sex, on

" v002-DC-00000471. Ms. Lewinsky testified that she bought
and gave the President that book in early January 1998, and that
when she talked to him on January 5, 1998, he acknowledged that
he received the book. Lewinsky 8/6/98 GJ at 189-192. When
testifying before the grand jury, the President acknowledged
receiving “a particularly nice book for Christmas, an antique
book on Presidents. She knew that I collected old books and it
was a very nice thing.” Clinton 8/17/98 GJ at 36. The President
believes that he received the book earlier. Clinton 8/17/98 GJ
at i

4% y002-DC-0000003.

" Lewinsky 8/6/98 GJ at 109. She also testified that a
chart used in the Grand Jury as an exhibit accurately listed that
she gave the President that biography on December 6, 1997.
Lewinsky 8/6/98 GJ at __ . See also Lewinsky GJ Exhibit 7.

"*  Lewinsky 8/6/98 GJ at 26-17; Lewinsky GJ Exh. 5. The
President did not produce The Notebook in response to a
subpoena.

" Lewinsky 8/6/98 GJ at 182-183. Ms. Lewinsky further
testified and told a friend that she had seen a copy of the book
in the President's study the evening she waited alone for him in
November 1997. Lewinsky 8/6/98 GJ at 183, LT16 at 30. White
House records name Qy Vey on an October 10, 1997 catalog of books
in the West Wing. 1361-DC-00000002 (Catalog of Books in the West
Wing Presidential Study as of 10 October 1997). The President
did not produce Qy Vey in response to a subpoena.

" Lewinsky 8/6/98 GJ at 183-84; Lewinsky 302, 7/28/98 at
13. Ms. Lewinsky testified that she had seen a copy of the book
in the President's study during the evening that she waited alone
for him in November 1997. Lewinsky 8/6/98 GJ at 183-84. The
President did not turn this book over in response to a subpoena.
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March 29,1997;® and 7) an antique book on Peter the Great on
August 16, 1997.'%

(v) Ms. Lewinsky testified that she gave the President the
following additional gifts: "a Sherlock Holmes game and a glow in
the dark frog sometime after Christmas 1996;"° a golf ball and

B after the

tees and a plastic pocket frog on February 28, 1997;
President injured his leg in March 1997, a care package filled
with whimsical gifts, such as metal magnet with Presidential seal
for his crutches, license plate with “Bill” for his wheelchair,

and knee pads with the Presidential seal;'”™ a Banana Republic

long sleeve casual shirt and a puzzle on golf mysteries on May

4% lewinsky 8/6/98 GJ at 183-84; Lewinsky 302, 7/28/98 at
13. Ms. Lewinsky further testified and previously told one of
her friends that while for the President on November 13, 1997,
she saw a copy of Vox on the desk in the study. LT16 at 30. Ms.

Lewinsky related that she found it “funny. . . that he has Vox
there” in the study, but it made her happy because she felt like
“there are like little reminders of me there.” LT1l6 at 36-37.

See also LT19 at 26-27. The President did not produce Vox in
response to a subpoena.

¢ Lewinsky 8/6/98 GJ at 27-28; Lewinsky 302, 7/28/98 at
13. The President did not turn over the antique book in response
to a subpoena.

%0 Lewinsky GJ, Aug. 6, 1998, at 26-27; Lewinsky GJ Exhibit
6; Lewinsky 302, 7/28/98 at 13. Ms. Lewinsky testified that she
dropped these gifts off with Betty Currie and that the President
acknowledged the gifts during a phone conversation shortly
thereafter. Lewinsky 302.

I Lewinsky 8/6/98 GJ at 26-27; Lewinsky GJ Exhibit 6;
Lewinsky 302, 7/28/98 at 12-13. Ms. Lewinsky told federal
investigators that she may have seen the plastic pocket frog on
the desk in the Oval Office. date. Lewinsky 302.

12 Lewinsky 8/6/98 at 26-27; Lewinsky GJ Exhibit 7;
Lewinsky 302, 7/28/98 at 13.
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*® and he

produced a number of gifts that Ms. Lewinsky gave him,’
testified to the grand jury regarding these items: “the items

you asked for from Monica Lewinsky that I produced to you, you

know that there was a tie, a coffee cup, a number of other things
I had. Then I told vou there were some things that had been in
n nger , I believe. I don't remember

if I did that. There was one book, I remember that I left on

159 The President further acknowledged to

vacation last summer.
the grand jury that "she continued to give [him] gifts" even
after their physical relationship had ended.'*’ that

Betty Currie also testified that Ms. Lewinsky sent over a
number of packages for the President -- six or eight, she
estimated.’® Ms. Lewinsky also sometimes dropped parcels off or

had family members do so.'®® Ms. Currie testified that to her

knowledge, no one "tried to call or delivered packages or

1®  The President testified that “to his knowledge” he has

turned over all the gifts that Ms. Lewinsky gave him. Clinton
8/17/98 GJ at 154. The President has since produced at least one
additional gift that Ms. Lewinsky gave him.

15 elinton 8/17/98 GJ at 172-173.
Y Elinton B8/17/98 GJ at 47,

' Currie 5/6/98 GJ at 88-89; see also id. at 184; Currie
5/14/98 GJ at 78. Courier receipts show that Ms. Lewinsky sent
nine packages to Ms. Currie. See 0837-DC-00000001 to 0837-DC-
00000027. When the packages came to the White House, Ms. Currie
would leave the packages from Ms. Lewinsky in the President's box
outside the Oval Office, and "[h]e would pick it up." Currie
5/6/98 GJ at 88-89; gee also Currie 5/14/98 GJ at 78. To the best
of her knowledge, such parcels always reached the President.

"The President got everything anyone sent him." Currie 5/6/98 GJ
at 129

12 1T at 63=64.
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something as many times as [Ms. Lewinskyl dig.»e?

c. Analysis

Contrary to the President's statement in his civil
deposition that he could not recall whether he had ever given any
gifts to Ms. Lewinsky and that he had received a gift from Ms.
Lewinsky only “once or twice,” they exchanged numerous gifts of
all kinds over a lengthy period of time.

A truthful answer to the questions about gifts by the
President at the Jones deposition would have raised questions
about their relationship, however, including whether their
relationship was more than plaﬁonic and whether he had lied in
denying that their relationship was sexual. Again, the
President's central lie at the deposition -—vabout his sexual
relationship with Ms. Lewinsky -- required subsidiary and related
lies, including lies about the gifts.

IV. There is substantial and credible information that the
President lied under oath during his deposition in the Jones
case about his conversations with Monica Lewinsky and Vernon
Jordan about her involvement in the Jones case.

President Clinton was questioned during his deposition
whether he had discussed with Ms. Lewinsky the possibility of her
testifying in the Jones case. He also was asked whether he was
aware that Vernon Jordan had met with Monica Lewinsky to discuss
the Jones case. There is substantial and credible information

that the President lied under oath in answering these questions.

163 ourrie 5/5/98 GJ at 145.
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1. President Clinton's testimony in his deposition

In the President's civil deposition, the Jones attorneys

explored

Lewinsky

any discussions the President might have had with Monica

about the Jones case. Ms. Jones's attorneys sought to

determine whether the President had made any efforts to influence

her testimony, as they believed had occurred with a number of

possible

Q:

WJC:

WJC:

witnesses:

Have you ever talked to Monica Lewinsky about the
possibility that she might be asked to testify in this
lawsuit?

I'm not sure, and let me tell you why I'm not sure. It
seems to me the, the, the — I want to be as accurate
as I can here. Seems to me the last time she was there
to see Betty before Christmas we were joking about how
you-all [the Jones attorneys], with the help of the
Rutherford Institute, were going to call every woman
I'd ever talked to . . . . and ask them that, and so I
said you [Ms. Lewinsky] would qualify, or something
like that. I don't, I don't think we ever had more of
a conversation than that about it, but I might have
mentioned something to her about it, because when I saw
how long the witness list was, or I heard about 1t ;
before I saw, but actually by the time I saw it her
name was on it, but I think that was after all this had
happened. igh v ' in i h

don't want to say for sure I didn't, because I might
have said something like that.

* * * *

What, if anything, did Monica Lewinsky say in response?

Nothing that I remember. Whatever she said, I don't
remember. Probably just some predictable thing.'*

Evidence that Contradicts the President's Testimony

164

Clinton 1/17/98 Depo. at 70-71 (emphasis added) .
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a. Ms. Lewinsky's Testimony
Ms. Lewinsky testified that she spoke twice to President
Clinton on the phone about the possibility that she might be
asked to testify in the lawsuit, and also met in person with him

about it.

(i) December 17, 1997 Call. Ms. Lewinsky testified

that President Clinton called her at about 2:00 a.m. on December
17, 1997, and told her that Ms. Currie's brother had died, and
that Monica was on the witness list in the Jones case. According
to Ms. Lewinsky, "He told me that it didn't necessarily mean that
I would be subpoenaed, but that that was a possibility, and if I
were to be subpoenaed, that I should contact Betty and let Betty
know that I had received the subpoena."'®® Ms. Lewinsky asked him
hoﬁ she should handle it if she were subpoenaed, and the
President told her that she might be able to sign an affidavit.'®
The President also told her, "“You know, you can always say you
were coming to see Betty or that you were bringing me letters.”®
Ms. Lewinsky took that statement to be a reminder of the general
pattern of concealment that they had discussed earlier in their
relationship.

(ii) December 28, 1997 Vigit., Ms. Lewinsky was subpoenaed

on December 19. Ms. Lewinsky met with President Clinton on

1% Lewinsky 8/6/98 GJ at 123.

¢ Lewinsky 8/6/98 GJ at 123. check other ML testimony
7 Lewinsky 8/6/98 GJ at 123. check other ML testimony
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December 28, 1997, nine days after she had been subpoenaed and.
less than three.weeks before the President was deposed.

According to Ms. Lewinsky, she and the President discussed
how she came to be placed on the witness list. Ms. Lewinsky said
they also discussed the fact that her subpoena required the
production of gifts to her from the President, and noted that
both she and the President were concerned about the specific'
request for a “hat pin” because the had given her a hat pin.'*

Because of their mutual concern about the subpoena, Ms.
Lewinsky testified that she asked the President if she should put
the gifts away somewhere.'®® The President responded “I don't

»170

know” or “Hmm” or “Let me think about it. Later that day, Ms.

Lewinsky transferred the gifts to Ms. Currie who stored them
unider her bed.r %™

| (113) n . 1. Ms. Lewinsky also testified
that she spoke to the President by telephone on January 5, 1998,
where they continued to discuss her role in the Jones case. Ms.

Lewinsky stated that she expressed concern that if she were

deposed and asked about her transfer to the Pentagon, she would

168

Lewinsky 8/6/98 GJ at 151-52.
'** Lewinsky 8/6/98 GJ at 152. check other ML testimony

Lewinsky 8/6/98 GJ at 152. check other ML testimony

171

Lewinsky 8/6/98 GJ at 154. check other ML testimony

172

Lewinsky 8/6/98 GJ at 154-56 check other ML testimony
173

Lewinsky 8/6/98 GJ at 156. check other ML testimony
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have a difficult time explaining how she had obtained the job.
According to Ms. Lewinsky, the President suggested that she
answer by explaining that the people in the White House

174

Legislative Affairs office helped her get the job.

b. The President's Grand Jury testimony

When the President testified to the grand jury, the
President admitted -- in direct contradiction to his civil
deposition testimony -- that Ms. Lewinsky visited him on December
28, 1997,'° and that during that visit, they discussed her
involvement in the Jones case:

WJC: . . . I remember a conversation about the posgsibility

of her testifying. I believe it must have occurred on
the 28th.

She mentioned to me that she did not want to
testify. So, that's how it came up. Not in the
context of, I heard you have a subpoena, let's talk
about it.

She raised the issue with me in the context of her
i voi ifying, which I certainly
understood; not only because there were some
embarrassing facts about our relationship that were
inappropriate, but also because a whole lot of innocent
people were being traumatized and dragged through the
mudvgy these Jones lawyers with their dragnet strategy.

* % % %

Q: : Do you agree that she was upset about being
subpoenaed? :
WJC: Oh, yes, sir, she was upset. She'—— well, she-- we --

" Lewinsky 8/6/98 GJ at 197.
75 cite

¢ Clinton 8/17/98 GJ at 36-37 (emphasis added) .
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she didn't -- we didn't talk about a subpoena. But she

was upset. She said, I don't want to testify; I know
nothing about this; I certainly know nothing about
sexual harassment; why do they want me to testify. And

I explained to her why they were doing this, and why

all these women were on these lists, people that they
knew good and well had nothing to do with any sexual

harassment.'”’

c. Analysis

There is substantial and credible information that President
lied under éath in his civil deposition in answering "I'm not
sure" when asked whether he had ever talked to Ms. Lewinsky about
the possibility of her testifying. In fact, he had talked to Ms.
Lewinsky about it on three occasions, as Ms. Lewinsky's testimony
and the President's subsequent grand jury testimony makes cleér.
Those conversations all dccurred in the month before the
President's civil deposition, where he said "I'm not sure."

The President's motive to lie in his civil deposition on
this point is evident. Had he admitted thét he talked to Ms.
Lewinsky about the possibility that she might be asked to testify
or her testimony, that would raise the prospect that he had
tampered with a prospective witness. Such an admission almost
certainly would lead Ms. Jones' attorneys to inquire further into
that subject with both the President and Ms. Lewinsky.
Furthermore, had the President admitted talking to Ms. Lewinsky
about her testifying, that conversation almost certainly would
have attracted substantial public scrutiny if and when the

President's deposition became public.

Y7 clinton 8/17/98 GJ at 39-40 (emphasis added) .
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B.

The President’s Conversations With Vernon Jordan
Regarding Ms. Lewinsky

1. The President’s testimony in the Jones Case

The President also was questioned in his deposition

regarding the conversations that he had with other individuals,

including Vernon Jordan, regarding Ms. Lewinsky and her role in

the Jones case:

Q:

WJC:

Did anyone other than your attorneys ever tell you that
Monica Lewinsky had been served with a subpoena in this
case?

8

I don't think so."

The President later testified in more detail about conversations

with others, specifically including Mr. Jordan, about Ms.

Lewinsky's role in the case.

Qs

WJC:

WJC:

Excluding conversations that you may have had with Mr.
Bennett or any of your attorneys in this case, within
the past two weeks has anyone reported to you that they
had had a conversation with Monica Lewinsky concerning
this lawsuit?

I don't believe so. I'm sorry, I just don't believe
so.

Has it ever been reported to you that [Vernon Jordan]
met with Monica Lewinsky and talked about this case?

I knew that he met with her. I think Betty suggested
that he meet with her. Anyway, he met with her. I, I

h k T i I
didn't know that -- I thought he had given her some
advice about herﬂgove to New York. Seems like that's
what Betty said.

Evidence That Contradicts the President’s Deposition in

178

Clinton 1/17/98 Depo. at 68-69.

' Cclinton 1/17/98 Depo. at 72 (emphasis added) .
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the Jones Case
(i) Vernon Jordan's Testimony
Vernon Jordan testified that his conversations with the
President about Ms. LewinskY's subpoena were "a continuing
dialogue."'®™ When asked if he had kept the President informed
about both Ms. Lewinsky's status in the Jones case and her job
search, Mr. Jordan responded: "The two -- absolutely."'®
On December 19, Ms. Lewinsky phoned Mr. Jordan and told him
that she had been subpoenaed in the Jones case.® Following that
call, Mr. Jordan then tried to reach the President "to inform the
President what I'd learned"'® — namely, "that Monica Lewinsky
was coming to see me, and that she had a subpoena"'® — but the
President was unavailable.'®® Later that day, at 5:01 p.m., Mr.

Jordan had a seven-minute telephone conversation with the

President :***

% Jordan 3/5/98 GJ at 26.

*¥! Jordan 3/5/98 GJ at 29.

%2 1051-DC-00000003 (Pentagon phone records). See also
Jordan 3/3/98 GJ at 92-93, 101 (testifying that Ms. Lewinsky
called him up and she was “very upset” about “being served with a
subpoena in the Paula Jones case”).

¥ Jordan 5/5/98 GJ at 141.

% Jordan 5/5/98 GJ at 142-43.

185 Jordan 5/5/98 at 133-34. Mr. Jordan had told Ms.
Lewinsky to come see him at 5:00 PM. cite See also Jordan

5/5/98 at 144 (relating why he wanted to tell the President about
Ms. Lewinsky's subpoena) .

1% 1178-DC-00000014 (White House phone records); Jordan
5/5/98 GJ at 145.
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I said to the President, "Monica Lewinsky called me up.
She's upset. She's gotten a subpoena. She is coming to see
me about this subpoena. I'm confident that she needs a
lawyer, and I will try to get her a lawyer."'®
Mr. Jordan testified that "the purpose of my call" was to inform
the President of Ms. Lewinsky's subpoena.'
Later in the day on December 19, after meeting with Ms.
Lewinsky, Vernon Jordan went to the White House and met with the

8¢ Mr. Jordan told the grand

President alone in the Residence.
jury: "I told him that Monica Lewinsky had been subpoenaed, came
to me with a subpoena."'” According to Mr. Jordan, the President
"thanked me for my efforts to get her a job and thanked me for
getting her a lawyer B

According to Mr. Jordan, on January 7, 1998, Ms. Lewinsky
showed him a copy of her signed affidavit denying any sexual

relationship with the President.'’”” He testified that he told the

President about the affidavit, probably in one of his two logged

%7 Jordan 5/5/98 GJ at 145. See also id. at 147.

%% Jordan 5/5/98 GJ at 147.

%% Jordan 3/3/98 GJ at 167-69. White House records
indicate that Mr. Jordan was scheduled to arrive at 8:00 p.m.,
and actually arrived at 8:15 p.m. See 1178-DC-00000026 (WAVES
record). Mr. Jordan testified, however, that he is certain that
he did not arrive at the White House until after 10 p.m. Jordan
5/5/98 GJ at 164.

190 Jordan 3/3/98 GJ at 169.

191 Jordan 3/3/98 GJ at 172.

%2 Jordan 5/5/98 GJ at 221-22 (emphasis added);_sgee also
Jordan 5/5/98 GJ at 20.
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198

calls to the White House that day:

Q: [Wlalk us through what exactly you would have said on
the portion of the conversation that related to Ms.
Lewinsky and the affidavit.

VJ: Monica Lewinsky signed the affidavit.

*k % %* %

Q: [L]et's say if it was January 7th, or whenever it was
that you informed him that she signed the affidavit,
is it accurate that based on the conversations you had
with him already, you didn't have to explain to him
what the affidavit was?

vJ: I think that's a reasonable assumption.
0z So that it would have made sense that you would have
just said, "She signed the affidavit," because.both you

and he knew what the affidavit was?

VJ: I think that's a reasonable assumption.

Q: All right. When you indicated to the President that
she had signed the affidavit, what, if anything, did he
tell you?

VJ: I think he -- his judgment was consistent with mine
that that was -- the signing of the affidavit was

185

consistent with the truth.
Mr. Jordan testified that "I knew that the President was

concerned about the affidavit and whether or not it was signed.

nl96

He was, obviously. When asked why he believed the President

1** y004-DC-00000159 (Akin, Gump phone records); Jordan
3/5/988 GJ at 24-25, 33; Jordan 5/5/98 GJ at 223-26.

1 The affidavit is dated January 7, 1998, so the
conversation informing the President that it had been signed
could not have occurred on any earlier than this date. See Doc.
Supp. A, Tab []. ‘

' Jordan 5/5/98 GJ at 224-26.

" Jordan 3/5/98 GJ at 25. (Cf. Jordan 5/5/98 GJ at 226
(When President was told Ms. Lewinsky signed affidavit, " [t]here
was no elation. There was no celebration.").
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was concerned, Mr. Jordan testified:

Here is a friend of his who is being called as a witness in
another case and with whom I had gotten a lawyer, I told him
about that, and told him I was looking for a job for her.

He knew about all of that. And it was just a matter of
course that he would be concerned as to whether or not she
had signed an affidavit foreswearing what I told you the
other day, that there was no sexual relationship.™”

Mr. Jordan summarized his contacts with the President about
Monica Lewinsky and her involvement in the Jones litigation as
follows:

I made arrangements for a lawyer and I told the President

that. When she signed the affidavit, I told the President

that the affidavit had been signed and when Frank Carter
told me that he had filed a motion to quash, as I did in the

course of everything else, I said to the President that I

saw Frank Carter and he had informed me that he was filing a

motion to quash. It was as a simple information flow,

absent a substantive discussion about her defense, about
which I was not involved.'™

€. Analysis

In his civil deposition testimony, the President stated that
he had talked to Vernon Jordan about Ms. Lewinsky's job, but he
did not admit that he had talked to him about anything to do with
Ms. Lewinsky's involvement in the Jones case. As the testimony
of Vernon Jordan reveals, and as the President conceded in his
subsequent grand jury appearance,'” the President did talk to Mr.

Jordan about Ms. Lewinsky's involvement in the Jones case --

197 Jordan 3/5/98 GJ at 26. Mr. Jordan did not explain why
President Clinton would be "concerned" if Ms. Lewinsky's
affidavit were true.

1% Jordan 3/5/98 GJ at 125.

%9 Clinton 8/17/98 GJ at 75-77.
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including that she had been subpoenaed, that Jordan had helped
her obtain a lawyer, and that she had signed an affidavit denying
a sexual relationship with the President.

The President's motive for making false statements on this
subject was straightforward. Admitting that he had talked with
Vernon Jordan about Monica Lewinsky's involvement in the Jones
case, as well as about her'job, would surely raise questions
whether Ms. Lewinsky's testimony and future job were connected.
Such an admission by the President in his civil deposition thus
would have prompted Ms. Jones' attorneys to inquire further into
the subject. And such an admission in his deposition also would

trigger public scrutiny if and when the deposition became public.
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V. There is substantial and credible information that President
Clinton endeavored to obstruct justice by engaging in a
pattern of activity to conceal the truth of his relationship
with Monica Lewinsky from the judicial process in the Jones
case.

From the beginning of their relationship, President Clinton
and Monica Lewinsky hoped and expected that it would remain
secret from the public and others in the White House. The desire
for secrecy would include taking active steps, if necessary, to
conceal the relationship. Ms. Lewinsky testified:

“[Tlhere was never a question in my mind and I -- from

everything he said to me, I never questioned him, that

we were ever going to do anything but keep this

private, so that meant deny it and that meant do --

take whatever appropriate steps needed to be taken, you

know, for that to happen R
The President similarly testified that "I hoped that this
relationship would never become public."*"

Once it became apparent that Monica Lewinsky might be a
witness in the Jones case, action to continue to conceal the
relationship assumed legal significance. An effort to obstruct
justice by concealing the truth from the legal process, whether
by lying under oath or concealing documents or corruptly

202

influencing a witness' testimony, is a federal crime. There is

substantial and credible information that President Clinton

200

Lewinsky GJ, Aug. 6, 1998, at 166-67.

201 clinton 8/17/98 GJ at 107.

202

For a discussion of the legal requirements and scope of
the federal obstruction of justice and witness tampering
statutes, see Appendix Tab H (Legal Standards), Parts I(B), (C).
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engaged in such efforts to ensure that the truth of his
relationship with Monica Lewinsky was not revealed in the Jones

case.

In particular, there is substantial and credible information

that

® the President and Monica Lewinsky discussed the fact
that she had been subpoenaed for the gifts she had.
received from the President and reached an
understanding that she would not produce them;

@ the President and Monica Lewinsky had an understanding
that they would both lie under oath about their
relationship in the Jones case;

° the President encouraged Monica Lewinsky to file an
affidavit to avoid a deposition;

L the President used Ms. Lewinsky's false affidavit in an
endeavor to avoid questioning about Ms. Lewinsky at his
own deposition; and

° that the President used his influence to assist Ms.
Lewinsky in obtaining a job in New York at a time when
she was a prospective adverse witness in the Jones
case.

A. There is substantial and credible information that the
President and Monica Lewinsky reached a mutual
understanding -- a conspiracy to obstruct justice, in
criminal law terms -- that Ms. Lewinsky, in response to
a subpoena she received in the Jones case, would not
produce all of the gifts that she had received from the
President, which she did not. [CAN WE SAY THAT?]

1. Evidence -

On December 19, 1997, Monica Lewinsky was served with a
subpoena in connection with the Jones v. Clinton litigation. The

subpoena required Ms. Lewinsky to testify at a deposition on
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January 23, 1998.°%

The subpoena also required Ms. Lewinsky to produce "each and
every gift including, but not limited to, any and all dresses,
accessories, and jewelry, and/or hat pins given to you by, or on
behalf of, Defendant Clinton."*"

After being served with the subpoena, Monica Lewinsky became
concerned because the list of gifts included the "hat pin, which
screamed out at me because that was the first gift that the
President had given me and it had some significance."*” Ms.
Lewinsky also expressed concern to her mother, Marcia Lewis,
about the dress and book.”’

Later in the day on December 19, 1997, the same day that she
received the subpoena, Ms. Lewinsky met with Vernon Jordan, where

207

she shared her concern about the gifts. During that meeting,

Ms. Lewinsky asked Mr. Jordan to inform the President that she
had been subpoenaed.*"
Vernon Jordan acknowledged that he and Ms. Lewinsky met on

209

December 19, 1997, to discuss Ms. Lewinsky's subpoena. He said

202 920-DC-00000013-18. A copy of the subpoena is set forth
in the Document Supplement, Exhibit _ '

#E 14, at Exhibit & §. 3.

Lewinsky GJ, Aug. 6, 1998, at 132.

206 Marcia Lewis GJ, Feb. 11, 1998, at 97-111.
Lewinsky GJ, Aug. 6, 1998, at 132.

Lewinsky GJ, Aug. 6, 1998, at 133.

% Jordan GJ, March 3, 1998, at 121, 138, 150.
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that Ms. Lewinsky "was concerned about the subpoena and I think

n21®  My. Jordan

for her the subpoena ipso facto meant trouble.
stated that said that while Ms. Lewinsky told him that the
President had given her gifts, he does not remember if she
mentioned any particular gift.®"

On the evening of December 19, 1997, Vernon Jordan met with
President Clinton.at the White House. Mr. Jordan testified that
they discussed Monica Lewinsky and the subpoena she had
received.?*

On December 22, 1997, Vernon Jordan took Monica Lewinsky to
meet with attorney Frank Carter, who had agreed to repreéent Ms.
Lewinsky at the request of Mr. Jordan. Ms. Lewinsky testified
that before that meeting, she gathered together some of the
"innocuous" gifts from the President that were called for by the
subpoena (not including the hat pin), and brought them with her

213

to turn over to Mr. Carter.”’ She testified that she showed
these items to Mr. Jordan before turning them over to Frank

Carter.?'* Mr. Jordan testified that he has no recollection of

219 Jordan GJ testimony, March 3, 1998, at 159. Mr. Jordan
stated that Ms. Lewinsky was crying both on the telephone earlier
that day and then again in his office. 1Id. at 149-150.

213

Jordan GJ, March 3, 1998, at 138, 152, 153.

212 Jordan GJ testimony, March 3, 1998, at 167-72. See also
Part II(B) (discussing President's knowledge of Vernon Jordan's
aid to Monica Lewinsky) . '

213

Lewinsky GJ, Aug. 6, 1998, at 139-40.

4 Lewinsky GJ, Aug. 6, 1998, at 139-40, 145. Ms. Lewinsky
is unclear about the extent to which she told Mr. Jordan that she
was not turning over all the gifts that were responsive to the
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>Ms. Lewinsky saying anything to him about the subpoena or the
gifts on this date.’’

On December 28, 1998, Monica Lewinsky and the President met
at the White House. During that meeting, Ms. Lewinsky "mentioned
that I had been concerned about the hat pin being on the subpoena
and he said that that had sort of concerned him also and asked me
if I had told anyone that he had given me this hat pin and I said
no."?** They then discussed the possibility of moving some of the
gifts called for by the subpoena out of her possession:

Let's see. And then at some point, I said to him, "Well,

you know, should I — maybe I should put the gifts away

outside my house somewhere or give them to someone, maybe

Betty." And he sort of said — I think he responded, "I
don't know" or "let me think about that." And [we] left

subpoena. She testified to the grand jury that she "might" have
"impliedly" told Mr. Jordan that there were other gifts that she
was not producing to Frank Carter. Id. at 139-40. She also said
that the items she showed Vernon Jordan on that day did not
include the hat pin, even though she had indicated to him three
days earlier that the President had given her one as a gift. Id.
at 145. She testified that Mr. Jordan's reaction to being shown
the gifts was non-committal. Id. at 142.

215 Jordan 3/3/98 GJ at 190.

ro

' Lewinsky 8/6/98 GJ at 152.
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that topie.®’

Ms. Lewinsky testified that a few hours after their meeting
on December 28, 1997, she received a call from Betty Currie.®*
Ms. Lewinsky testified was not surprised to receive the call,
given her earlier discussion with the President.””” According to
Ms. Lewinsky, Betty Currie said to her: "'I understand you have
something.to give me.' Or,"The President said you have something
to give me.' [Something] [allong those lines."*’ Ms. Lewinsky
understood that Ms. Currie was referring to the gifts from the

291

President.
Ms. Currie testified, by contrast, that it was Moniéa

Lewinsky who initiated the call about transferring the box of

gifts. Ms. Currie also stated that she did not remember the

President telling her that Ms. Lewinsky had some items for Ms.

7 Lewinsky 8/6/98 GJ at 152. In a later grand jury
appearance, Ms. Lewinsky again described the conversation, and
said "I don't remember his response. I think it was something
like, 'I don't know,' or 'Hmm' or — there really was no
response." Lewinsky GJ, Aug. 20, 1998, at 66; id. at 73 ("I
think he said something like 'That concerned me too.'").

Ms. Lewinsky also told Linda Tripp that she had discussed
the gifts and subpoena with the President. Ms. Tripp testified
that Ms. Lewinsky told her of a conversation with the President
in which he told her to "get rid of" the brooch, the hat pin, the
book "Leaves of Grass," and the Martha's Vineyard (Black Dog)

souvenirs. Tripp GJ, July 29, 1998, at 104-05.
2*  Lewinsky GJ, Aug. 6, 1998, at 154.

219

Lewinsky GJ, Aug. 6, 1998, at 154.
2% Lewinsky GJ, Aug. 6, 1998, at 154-55.
21 Lewinsky GJ, Aug. 6, 1998, at 155.
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Currie to hold. She further testified that she did not remember
telling the President that she was holding the gifts for Ms.
Lewinsky, nor did she know if the éresident was aware that she
was holding these gifts for Ms. Lewinsky.’”* When asked if the
contrary statement by Ms. Lewinsky -- indicating that Ms. Currie
had in fact spoken to the President about the gift transfer --
would be false, Ms. Currie replied: "Then she may remember better
than I. I don't remember."?*

Later that same day, it is undisputed that Ms. Currie drove
to Monica Lewinsky's apartment. Ms. Lewinsky gave Ms. Currie a
sealed ‘-box that contained several gifts she had received‘from the
President, including the hat pin.** Ms. Lewinsky wrote "Please
do not throw away" on the box.***® Betty Currie then took the box
and placed it in her home under her bed.

Betty Currie confirmed that she took possession of the box
of gifts.””® She testified that Monica Lewinsky told her that she
(Lewinsky) was uncomfortable retaining the gifts herself because,
Ms. Currie said, "people were asking questions about the stuff

she had gotten."””’ Ms. Currie remembers that the transfer took

°**  Currie 5/6/98 GJ at 105-06.

2% currie ©J, May 6, 1998 at 126.

***  Lewinsky GJ, Aug. 6, 1998, at 158.
***  Lewinsky 8/6/98 GJ at i58.

226

Photographs of the box of gifts and its contents are set
forth in the Appendix at Exhibit

297

““" Currie GJ testimony, Jan. 27, 1998 at 58. 1In her first
grand jury appearance in January 1998, Ms. Currie was asked
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“?® when she drove to Ms.

place sometime in early January 1998,
Lewinsky's residence after work, took the box from her, brought
it home, and put it under her bed.*”* Ms. Currie knew (from Ms.
Lewinsky) that the box contained gifts the President had given to
Ms. Lewinsky.™

When the box was later obtained from Ms. Currie by a
subpoena issued by the OIC, it contained (a) a hat pin; (b) a
brooch; (c) an official copy of the 1996 State of the Union

Address inscribed "To Monica Lewinsky with best wishes, Bill

Clinton;" (d) a photograph of the President in the Oval Office

whether she knew who had been asking the questions about the
gifts; she testified, "No sir, I don't." 1Id. In her May grand
jury appearance, Ms. Currie responded to a similar question by
saying that she understood that a Newsweek reporter, Michael
Isikoff, was asking questions about the gifts. Currie GJ
testimony, May 6, 1998 at 107, 114, 120. She testified: "And
Monica had told me that Isikoff had called her. So that's how I
knew the name Isikoff. And I think that's when she mentioned
that he had called about the gifts." Id. at 120. Ms. Isikoff
had not, in fact, contacted Ms. Lewinsky that week.

In contrast to Ms. Currie's later testimony, Mr. Isikoff was
working on an article about Ms. Lewinsky in mid-January, and in
the course of his reporting he called Ms. Currie to find out
about packages that Ms. Lewinsky had sent by courier (as Ms.
Currie testified, 5/6/98 at 123, 130).

“** In her original FBI interview, Ms. Currie stated that
the transfer of the gift box occurred in December 1997. Currie
FBI Interview, Jan. 24, 1998, at 3. Later before the grand jury,
she testified that she could not remember exactly when the
transfer took place. Currie GJ, Jan. 27, 1998, at 56-57. She
stated, however, that it took place after a December 28, 1997
meeting between Ms. Lewinsky and the President; she estimated it
was a couple of weeks after that meeting. Currie GJ, May 6,
1998, at 103-05.

***  Currie GJ, May 6, 1998, at 107-08.
230

Currie GJ, May 6, 1998, at 106-07.
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with a handwritten note, "To Monica -- Thanks for the tie Bill
Clinton;" (e) a photograph of the President and Ms. Lewinsky
inscribed "To Monica -- Happy Birthday! Bill Clinton 7-23-97;"

(f) a sun dress, two tee shirts, and a baseball cap with a "Black
Dog" logo on them.**

Monica Lewinsky stated that she and the President both
understood from their conversation on December 28 that she would
not produce the gifts. She realized that, had she disclosed the
gifts, it would

at least prompt [the Jones attorneys] to want to question me

about what kind of friendship I had with the President and

they would want to speculate and they'd leak it and my name
would be trashed and he [the President] would be in
trouble.**
When Ms. Lewinsky was asked why the President would have given
her more gifts on December 28, when he knew she was under a
current obligation to disclose the gifts in response to the
subpoena, she stated:

You know, I can't answer what [the President] was thinking,

but to me, it was — there was never a question in my mind

and I — from everything he said to me, I never questioned
him, that we were never going to do anything but keep this
private, so that meant deny it, and that meant do — take
whatever appropriate steps needed to be taken, you know, for

that to happen

2. The President's Grand Jury Testimony

231

=k 302 of Production by Janis, Schuelke and Wechsler in
response to subpoena of Betty Currie, Feb. 8, 1998 at 1-2. [need

better cite here]
***  Lewinsky GJ, Aug. 6, 1998, at 167.
Lewinsky 8/6/98 GJ at 166-67.
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President Clinton testified that he had spoken to Monica

Lewinsky about the gifts he had given her, but said he believed

the conversation may have occurred before she received the

subpoéna on December 19. He testified:

pick

I did have a conversation with Ms. Lewinsky at some
time about gifts, the gifts I'd given her. I do not
know whether it occurred on the 28th, or whether it
occurred earlier. I do not know whether it occurred in
person or whether it occurred on the telephone. I have
searched my memory for this, because I know it's an
important issue. . . . The reason I'm not sure it
happened on the 28" is that my recollection is that

Ms. Lewinsky said something to me like, what if they
ask me about the gifts you've given me. That's the
memory I have. That's why I question whether it
happened on the 28th, because she had a subpoena with
her, request for production. "And I told her that if
they asked her for gifts, she'd have to give them
whatever she had, that that's what the law was."**

The President also denied that he had asked Betty Currie to

up a box of gifts from Monica Lewinsky. He stated:

Q: After you gave her the gifts on December 28 [1997], did
you speak with your secretary, Ms. Currie, and ask her
to pick up a box of gifts that were some compilation of
gifts that Ms. Lewinsky would have —

WJC: No, sir, I didn't do that.

Q: To give to Ms. Currie?

WJC: I did not do that.?®

* * * %

Q: [D]id you ever have a conversations with Betty Currie
about gifts, or picking something up from Monica
Lewinsky?

WJC: I don't believe I did, sir, no.

e

***  Clinton GJ, Aug. 17, 1998, at 43-45.
235

Clinton GJ, Aug. 17, 1998, at 51.
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Q: You never told her anything to this effect, that Monica
has something to give you?
WJC: No, sir.”**

3. Analysis

The uncontroverted evidence demonstrates that the President
gave gifts to Monica Lewinsky; that Ms. Lewinsky was concerned
about having possession of these gifts; that after she was served
with a subpoena in the Jones litigation, Ms. Lewinsky met with
Vernon Jordan and discussed the gifts; that Vernon Jordan met
with the President that night and discussed the Lewinsky subpoena
with him; that Ms. Lewinsky later met with the President  at the
White House; and that after that meeting, Ms. Lewinsky did not
produce any gifts to Ms. Jones' attorneys and indeed transferred
some gifts to the President's personal secretary who stored them
under her bed.

Ms. Lewinsky testified that she spoke to the President about
the gifts called for by the subpoena, in particular the hat pin.
The President testified that there was some conversation about
gifts. The President suggested that the conversation might have
taken place before Ms. Lewinsky was subpoenaed, but the President
acknowledged that his memory is unclear on the timing.

The testimony conflicts, however, as to what happened when

Ms. Lewinsky raised the subject of gifts. The President says
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Clinton GJ, Aug. 17, 1998, at 114-15. Ms. Lewinsky has
stated that the President never told her to turn over all the
gifts he had given her to Frank Carter. Lewinsky FBI Interview,
Aug. 19, 1998, at 4.
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that he told Ms. Lewinsky to produce any subpoenaed gifts. Ms.
Lewinsky testified to the contrary -- that the President did not
tell her to produce the gifts.

Ms. Lewinsky's testimony is more credible. First, if Ms.
Currie called Ms. Lewinsky, as Ms. Lewinsky testified, then there
can be no doubt about the President's role. But even if Ms.
Lewinsky called Ms. Currie; it is unlikely that either the
President or Ms. Lewinsky would have involved Ms. Currie in this
scheme to conceal subpoenaed evidence unless the President had
indicated his assent when Ms. Lewinsky said she might not produce
the gifts. |

For that reason, there is substantial and credible evidence
that President Clinton and Monica Lewinsky discussed the
subpoenaed gifts and reached a mutual understanding that she
would not produce the gifts to Ms. Jones' attorneys, which she
did mnot.

B. There is substantial and credible information that

(i) President Clinton endeavored to obstruct
justice by encouraging Ms. Lewinsky to file a false
affidavit to avoid her deposition and then making
improper use of that affidavit at his deposition and

(ii) the President and Ms. Lewinsky had a mutual
understanding -- a conspiracy, in criminal law terms --
that they would both lie under oath about their
relationship in the Jones case, including by the use of
cover stories.

When Monica Lewinsky was subpoenaed in the Jones case, she
filed an affidavit swearing, among other things, that she had not

had a sexual relationship with President Clinton. Ms. Lewinsky
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filed the affidavit as part of her motion to quash the subpoena,
hoping that she would not have to testify at a deposition. Ms.
Lewinsky has since acknowledged undér oath that her affidavit was
false.

The evidence shows that President Clinton and Ms. Lewinsky
had an understanding that each would testify falsely under oath
in the Jones case about the sexual aspects of their relationship.
Moreover, the President encouraged her to file an affidavit so
that she would not have to testify at a deposition. The
President then allowed his lawyer to use that false affidavit at
the President's deposition in an effort to limit the queétions he
could be asked about Ms. Lewinsky. Such acts constitute both an
obstruction of justice and a conspiracy to obstruct justice.

1. Evidence regarding affidavit

Monica Lewinsky testified that after her name appeared on
the witness list in the Joneg litigation, President Clinton
suggested that she file an affidavit if she were subpoenaed to
testify. Ms. Lewinsky stated that President Clinton called her
at around 2:00 or 2:30 in the morning on December 17, 1997.%"
The President told her that her name had appeared on the Paula
Jones case witness list.”® According to Ms. Lewinsky, when she

asked the President what she should do if she were subpoenaed, he

said she should call Betty Currie and that "maybe you can sign an

Lewinsky GJ, Aug. 6, 1998, at 121-22.
®*  Lewinsky GJ, Aug. 6, 1998, at 122-23.
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affidavit.” On later questioning, Ms. Lewinsky said that she

was "100% sure" that the President suggested that she might want
to sign an affidavit to avoid testifying.**

Ms. Lewinsky understood the President's advice to mean that
she might be able to execute an affidavit that would either be
false on its face or might otherwise be deceptive so as to avoid
disclosing the true nature of their relationship: "I thought
that signing an affidavit could range from anywhere -- the point
of it would be to deter or to prevent me from being deposed and
so that could range from anywhere between maybe just somehow
mentioning, you know, innocuous things or going so far as maybe
having to deny any kind of relationship.’*

Ms. Jones' lawyers served Ms. Lewinsky with a subpoena for a
deposition on December 19, 1997. Ms. Lewinsky contacted Vernon
Jofdan, who in turn put her in contact with attorney Frank

242

Carter. Based on the information Ms. Lewinsky provided, Mr.

Carter prepared an affidavit in which she stated: "I have never
243

had a sexual relationship with the President."

After Mr. Carter drafted the affidavit, Ms. Lewinsky spoke

Lewinsky GJ, Aug. 6, 4998, at 123.
Lewinsky FBI Interview, Aug. 19, 1998, at 4.
Lewinsky GJ, Aug. 6, 1998, at 124.
2 Ms. Lewinsky said that she did not contact Betty Currie,
as the President had previously suggested, because Ms. Currie's

brother had been killed a few days before. Lewinsky GJ, Aug. 6,
1998, at 128-29.
243

Lewinsky Affidavit, Jan. 7, 1998, § 8.
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to the President by phone, and asked the President if he wanted -
to see the draft affidavit. According to Ms. Lewinsky, the
President replied that he did not need to see it because he had
already "seen about fifteen of them. "%

Vernon Jordan confirms that President Clinton knew that Ms.
Lewinsky planned to execute an affidavit that denied a sexual
relationship.?®® Mr. Jordan further testified that he told
President Clinton when the affidavit was signed and that, by that
point, the President was already aware of the affidavit and its
general contents.’*® Ms. Lewinsky's affidavit was filed with the
federal court in Arkansas on January [20?], 1998, as part of her
motion to quash the deposition subpoena.

Before the President's deposition, his lawyer, Robert
Bennett, obtained a copy of Ms. Lewinsky's affidavit from Frank

'’ At the President's deposition, Ms. Jones's counsel

Carter.®
asked a series of questibns about the President's relationship
with Ms. Lewinsky, including questions about whether he had been

alone with Ms. Lewinsky in and around the Oval Office. Mr.

Bennett objected to the "innuendo" of the questions, noting that

“*  Lewinsky GJ, Aug. 6, 1998, at [check cite; I have 199-
200, but this is wrong]; See also Lewinsky FBI Interview, Aug.
18, 1998, at 3-4.

***  Jordan GJ, May 5, 1998, at 138. The call was placed at
5:01 p.m. and lasted about 5 minutes. [check phone records]

““ Jordan GJ, May 5, 1998, at 224-26. The quoted passage
is also set forth in Part III(C).

27 Carter GJ June 18, 1998, at 113.
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Ms. Lewinsky had signed an affidavit denying a "sexual
relationship," which Mr. Bennett interpreted as saying that
"there is absolutely no sex of any kind in any way, shape,
manner, or form, with President Clinton."?*® Mr. Bennett further
said: " nsel i A wi h fi h
n idavit whi ' i £
‘ f an i' f an nn L wi

President Clin A2

Judge Wright allowed the questioning to
continue.

2. The President's grand jury testimony

The President told the grand jury: "did I hope [Ms.'Lewinsky
would] be able to get out of testifying on an affidavit?
Absolutely. Did I want her to execute a false affidavit? No, I
did mok."™="

When questioned about his phone conversation with Ms.
Lewinsky on December 17, 1997 — the one during which Ms.

Lewinsky testified that the President suggested filing an
affidavit — the President testified that he did not remember
exactly what he had said to Ms. Lewinsky that night.®"

The President disputed the notion that Ms. Lewinsky's

248

Clinton Deposition, Jan. 17, 1998, at 54.

249

Clinton Deposition, Jan. 17, 1998, at 53-55.

20 clinton GJ, Aug. 17, 1998, at 120. See also id. at 82
("I was glad she saw a lawyer. I was glad she was doing an

affidavit.").

= Clinton GJ, Aug. 17; 1998, at 117.
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affidavit was necessarily inaccurate. He testified that,
depending on Ms. Lewinsky's state of mind, her statement denying
a sexual relationship could have been true.
I believe at the time she filled out this affidavit, if
she believed that the definition of sexual relationship
was two people having intercourse, then this is
accurate. And I believe that is the dgﬁinition that
most ordinary Americans would give it.?*

1. Evidence regarding cover stories

Ms. Lewinsky testified that one of the ways that she and
President Clinton agreed to conceal their relationship was to
formulate "cover" stories to explain Ms. Lewinsky's presence in
the West Wing and Oval Office.l For example, they agreed that Ms.
Lewinsky would tell people that she was coming to the Oval Office
to deliver paperé or to have papers signed when in fact she was
really going to have a sexual encounter with the President.®”’

While employed at the White House, Ms. Lewinsky used this
cover story and told several people in and around the Oval Office
that she was there to deliver papers or obtain the President's

***  gSeveral Secret Service employees testified that

signature.
they understood or were told that the purpose of Lewinsky's

visits was to deliver to or pick up official papers from

£ Clinton 8/17/98 GJ at ___
*** Lewinsky GJ, Aug. 6, 1998, at 53-54; Id. at 54 (Q: "When
you say that you planned to bring papers, did you ever discuss

with the President the fact that you would try to use that as a
cover?" ML: "Yes.").

*** Muskett GJ, July 21, 1998, at 25-26, 83, 89-90; July 17,
1998, at 5; Fox GJ, Feb. 17, 1998, at 34-35.
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President Clinton.?*® 1In fact, Ms. Lewinsky stated that she never
had occasion as part of her White House job to deliver papers or
obtain the President's signature.’™

After she was transferred to the Pentagon, Ms. Lewinsky
testified that she and the President formulated a second cover
story: that Ms. Lewinsky went to the Oval Office to visit Betty
Currie rather than the President. Ms. Lewinsky testified that
she and the President discussed how, for additional
corroboration, "Betty always needed to be the one to clear me in
so that, you know, I could always say 1 was coming to see
Betty. "’

The cover story provided the intended corroboration. White
House records indicate that from June 1996 until the end of 1997,
Ms. Lewinsky made 12 visits to the White House for unspecified

reasons, and one for a radio address, at times that the President

was in the Oval Office.”®® Ms. Lewinsky testified that she met

255

' Householder GJ, Aug. 13, 1998, at 11; Byrne GJ, July 30,
1998, at 9, 16, 30, 37; Garabito GJ, July 30, 1998, at 17. Other
Secret Service Officers testified that they saw Ms. Lewinsky in
the West Wing carrying paperwork. Moore GJ, July 30, 1998, at
25-26; J. Overstreet GJ, Aug. 11, 1998, at 7; Wilson GJ, July 23,
1998, at 32,

256

Lewinsky GJ, Aug. 6, 1998, at 54-55.

[3V]
w
~1

Lewinsky GJ, Aug. 6, 1998, at 55.
°®  gSee Appendix, Tab D (Table of Lewinsky Visits to White
House). Ms. Lewinsky made a 13" visit to attend the taping of
the President's weekly radio address on February 28, 1997. 1Id.,
at 3. Ms. Lewinsky testified that she met with the President
after the radio address, and engaged in sexual activity with him.
Lewinsky GJ, Aug. 6, 1998, at 30-31. Betty Currie signed Ms.
Lewinsky in on that occasion as well. Appendix, Tab D at 3.
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with the President privately on 10 occasions after she left her

259

job at the White House. Betty Currie signed her in for each of

those private visits.?*

Ms. Lewinsky has stated that her real purpose in visiting
the White House on these occasions was to visit President
Clinton, rather than Ms. Currie.’®’ Ms. Lewinsky, on some
occasions, saw Ms. Currie when the President was not in the Oval
Office, but if the President was in the Office, her reason. for
going to the White House was to see him.**

Betty Currie has acknowledged that Ms. Lewinsky "probably"
saw President Clinton during each of her visits when he was in
the Oval Office.’®® President Clinton agreed that "just about
every time" that Ms. Lewinsky came to the Oval Office to see Ms.
Currie when the President was there, Ms. Lewinsky was there to
see the President as well.*"

Monica Lewinsky testified that President Clinton encouraged

her to continue to use the cover stories to conceal their

> See Appendix, Tab E (table of Lewinsky contacts with
President). Ms. Lewinsky testified that she met with the
President in private after she left her position at the White
House on eleven dates in 1997: February 28 (following the radio
address), March 29, May 24, July 4, July 14, July 24, August 16,
October 11, November 13, December 6, and December 28.

9 See Appendix, Tab D.

cite.

Lewinsky GJ, Aug. 6, 1998, at 55.
Currie GJ, May 6, 1998, at 57-58.
¢ Clinton GJ, Aug. 17, 1998, at 117.
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relationship after her name appeared on the witness list in the
Jones case.

In her early morning phone conversation with President
Clinton on December 17, 1997 — the same conversation in which
the President told her that her name was on the witness list and
suggested that she file an affidavit if subpoenaed °*° — Ms.
Lewinsky said she had the following discussion with the
President:

ML: At some point in the conversation, and I don't know if
it was before or after the subject of the affidavit
came up, he sort of said, "You know, you can always say
you were coming to see Betty or that you were bringing
me letters." Whi W F '

of things that we had discussed before.

Q- So when you say things you had discussed, sort of
ruses that you had developed.

ML: Right. I mean, this was -- this was something
that -- that was instantly familiar to me.
Q: Right.

ML: And I knew exactly what he meant.

Q: Had you talked with him earlier about these false
explanations about what you were doing visiting
him on several occasions?

ML: Several occasions throughout the entire
relationship. Yes. It was the pattefn of the

2

relationship, to sort of conceal it.""

Ms. Lewinsky testified that she was relieved after this call,

265

Lewinsky GJ, Aug. 6, 1998, at 121-22.
ok Lewinsky GJ, Aug. 6, 1998, at 123-24 (emphasis added).
See also Lewinsky FBI Interview, Aug. 5, 1998, at 3 (during
December 17, 1998 telephone call, "LEWINSKY is 99.99% sure
CLINTON said LEWINSKY can always say she was there to see CURRIE"
(capitalization in original)) .
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because the President "was assured she was comfortable with the
situation."*®’

President Clinton repeated parts of the cover stories in his
deposition in the Jones case. When asked if he had met with Ms.
Lewinsky "several times" while she worked at the White House, the
President responded that he had seen her on two or three
occasions during the government shutdown, "and then when she
worked at the White House, I think there were one or two other
times when she brought some documents to r_ne."268 When asked if he
was ever alone with Ms. Lewinsky in the Oval Office, the
President stated:

When she worked at Legislative Affairs they always had

somebody there on the weekends. . . . Sometimes they would

bring me things on the weekends. In that case, whatever
time she would be in there, drop it off, exchange a few
words and go, she was there....It's possible that she, in,
while she was working there, brought something to me and
that at the time she brought itﬁgo me, she was the only
person there, That's possible.”’

Ms. Lewinsky understood that the President planned to
continue to conceal the relationship by'relying on the previously
discussed cover stories, and understood that he wanted her to
continue to advance those stories as well, even under oath. She
testified:

[I]t wasn't as if the President called me and said, “You

know Monica, you're on the witness list, this is going to be
really hard for us, we're going to have to tell the truth

Lewinsky 302, [cite]

268

Clinton Deposition, Jan. 17, 1998, at 50-51.

**  Clinton Deposition, Jan. 17, 1998, at 52-53.
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and be humiliated in front of the entire world about what

we've done,” which I would have fought him on probably.

That was different. i i i
w w_wh

270

The pattern of devising_cover stories in an effort to
forestall an inquiry into the relationship continued after Ms.
Lewinsky was subpoenaed to testify. On January 5, 1998, she met
with her attofney, Frank Carter, to discuss possible questions
that Ms. Lewinsky could be asked at a deposition. One of the
questions that concerned her was a question about how she had
obtained her job at the Pentagon; she was worried that if the
Joneg lawyers checked with the White House about the transfer,
some at the White House would say unflattering things about how
she had been terminated.’’’ Ms. Lewinsky spoke to President
Clinton on the phone that evening, and asked for advice on how to

answer the question. Ms. Lewinsky testified that President

responded, “you could always say the people in Legislative

-

Affairs got it for you or helped you get it."’

2. The President's Grand Jury Testimony

The President testified that before he knew that Ms.
Lewinsky was a witness in the Jones case, he "might well" have
told Ms. Lewinsky that she could offer the cover stories if
questioned about her presence in the West Wing and Oval Office:

Qi Did you ever say anything like that, you can always say

“  Lewinsky GJ, Aug. 6, 1998, at 234 (emphasis added) .
“t Id. et 192-93.
“E Id. at 197.
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that you were coming to see Betty or bringing me
letters? Was that part of any kind of a, anything you
said to her or a cover story, before you had any idea
she was going to be part of Paula Jones?

WJC: I might well have said that.
Qs Okay.

WJC: Because I certainly didn't want this to come out, if I
could help it. And I was concerned about thét I was
embarrassed about it. I knew it was wrong.®’

The President testified that he did not remember whether he

had discussed the cover stories with Ms. Lewinsky during the

4
274

December 17, 1997 conversation, or at any time after Ms.

Lewinsky's name appeared on the Jones witness list:

Q: Did you tell [Ms. Lewinsky] anytime in December
something to that effect: You know, you can always say
that you were coming to see Betty or you were bring me
letters? Did you say that, or anything like that, in
December '97 or January '98 to Monica Lewinsky?

WJC: Well, that's a very broad question. I do not recall
saying anything like that in connection with her
testimony. I could tell you what I do remember saying
if you want to know. But I don't — we might have
talked about what to do in a non-legal context at some
point in the past, but I have no specific memory of

273

Clinton GJ, Aug. 17, 1998, at 119. Earlier in his
testimony the President appeared to acknowledge that the cover
stories had been used while the relationship was ongoing. When
asked about instances that he had been alone with Ms. Lewinsky,
the President testified: "I don't remember when [the meetings]
were, but I remember twice when, on Sunday afternoon, she brought
papers down to me, stayed, and we were alone." Id. at 32.

“*  According to Ms. Lewinsky, this was the conversation in
which the President told her that her name was on the Jones
witness list, and she and the President discussed her filing an
affidavit and the continued use of cover stories. See paragraphs

- , above. The President testified that he remembers having
a phone conversation sometime during this period, and although he
does not remember telling Ms. Lewinsky about her name being on
the witness list, said "I certainly won't dispute that I might
have said that." Clinton GJ, Aug. 17, 1998, at 116.
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that conversation.

I do remember what I said to her about the possible
testimony.

* %k w X

0: . . . . Did you say anything like [the cover stories]
once you knew or thought she might be a witness in the
Jones case? Did you repeat the statement, or something
like it to her?

WJC: Wel i T g , "
I L3 V 3 .
wh i he r
or the other thing. I can tell you this: In the

context of whether she could be a witness, I have a
recollection that she asked me, well, what do I do if I
get called as a witness, and I said, you have to get a
lawyer. And that's all I said. And I never asked her
to lie.

Q: Did you tell her to tell the truth?

WJC: Well, gsthink the implication was she would tell the
truth.”

3. Analysis
There is substantial and credible information that the
President and Ms. Lewinsky reached an understanding that each of
them would lie under oath when asked whether they had a sexual
relationship -- which is a conspiracy to obstruct justice, in
criminal law terms. Indeed, a conspiracy to lie obviously was an

essential part of their December and January discussions, lest

°” Clinton 8/17/98 GJ at 118, 119-20 (emphasis added). The
President repeated at several other points in his testimony that
he did not remember what he said to Ms. Lewinsky in the phone
conversation on December 17. See id. at 117 ("I don't remember
exactly what I told her that night."); id. at 118-19 ("you are
trying to get me to characterize something [the cover stories]
that I'm — that I don't know if I said or not"). Nevertheless,
the President also testified on several other occasions that he
had never told Ms. Lewinsky to lie. See id. at 117, 119.
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one of the two testify truthfully in the Jones case and thereby
incriminate the other as a perjurer.

There also is substantial and éredible information that
President Clinton endeavored to obstruct justice by encouraging
Ms. Lewinsky to file a false affidavit to avoid a deposition and
by making improper use of that affidavit at his deposition --
each step to prevent the gathering of truthful evidence in the
Jones v, Clinton litigation.?’®

During the course of their relationship, the President and
Ms. Lewinsky discussed and used cover stories to falsely explain
Ms. Lewinsky's presence in and around the Oval Office area. Ms.
Lewinsky and the President discussed the continued use of the
- cover stories even after Ms. Lewinsky was named as a potential
witness in the Jones litigation. At no time did the President
tell Ms. Lewinsky not to use these stories and to tell the truth
about the reasons for her visits. Ms. Lewinsky testified
directly on this issue, and while the President testified that he
does not remember having any such conversation, he had actually
repeated the substance of these cover stories in his Jones
deposition.

As a result, there is substantial and credible evidence that
President Clinton endeavored to obstruct justice by encouraging
Monica Lewinsky to lie about the reasons for visiting the Oval

Office after it became clear that she was a potential witness in

276

The OIC is aware of no evidence that Mr. Bennett knew
that Ms. Lewinsky's affidavit was false at the time of the
President's deposition.
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the Jones v. Clinton litigation.
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C. There is substantial and credible information that
President Clinton endeavored to obstruct justice by
helping Ms. Lewinsky obtain a job in New York at a time
when she was potentially an adverse witness against him
if she were to tell the truth during the Jones case.

The President always had a strong incentive to ensure that
Ms. Lewinsky did not become so unhappy that she would jeopardize
the secrecy of the relationship. Common sense suggests, in
addition, that the President's incentive to keep Ms. Lewinsky
happy grew once the Joneg litigation began, and various women
with whom the President had worked began to be subpoenaed.

The evidence developed during this criminal investigation
reveals that at various times during the Jones discovery process,
the President devoted substantial time and attention to help Ms.
Lewinsky obtain a job in the private sector. This section
outlines those efforts and then discusses their possible
significance.

1. Evidence

Ms. Lewinsky testified that she first mentioned her desire
to move to New York in a letter to the President on July 3, 1997.
The letter recounted her frustration at not receiving an offer to
return to the White House.?’”’ Ms. Lewinsky then met with the
President on July 4, on July 14, and August 16, 1997.°° After

the meeting on August 16, Ms. Lewinsky says that she did not hear

7 Lewinsky GJ, Aug. 6, 1998, at 68.

278

See Appendix Tab D (Table of Lewinsky White House
visits); Tab E (Table of Lewinsky contacts with President) .
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from or see the President for the next six weeks.

President Clinton received Plaintiff's First Set of
Interrogatories in the Jones case on September 22, 1997, and
filedvhis answers on September 30, 1997. The interrogatories
asked, among other things, whether the President had engaged in
sexual relations with women other than Mrs. Clinton. President
Clinton's objected to those‘questions rather than providing
answers immediately.’”” According to Ms. Lewinsky, President
Clinton called her around midnight on September 30; during that
conversation, he promised to call her more often.

By October 1997, Ms. Lewinsky was increasingly frusﬁrated.
because the President had not obtained a position for her at the
White House. On October 7, 1997, Ms. Lewinsky sent a letter,
which she said had an angry tone, to the President by courier.?®
In response to her letter, Ms. Lewinsky said she received a late-
night call from President Clinton on October 9, 1997. She said
that the President told her he would start working on a job in
New York for her.*"

The following Saturday, October 11, 1997, Ms. Lewinsky met

279

=" The Federal Rules of Civil Procedure permit a party to
object to interrogatories rather than answer them. See Fed. R.
C¥im. P. !

280

Ms. Lewinsky said that on October 6, 1997, she had been
told by Linda Tripp that a friend of Tripp's ‘at the National
Security Council had reported that Lewinsky would not be getting
a White House job. Ms. Lewinsky said that at that point she
finally decided to move to New York. Lewinsky FBI Interview,
July 31, 1998, at 9.

281

Id.
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with President Clinton alone in the Oval Office dining room from
9:36 a.m. until about 10:54 a.m. Ms. Lewinsky testified that
during that meeting she gave the President a list of New York
jobs in which she was interested.’** Ms. Lewinsky mentioned to
the President that she would need a good reference from someone
in the White House; the President said he would take care of
it.*®® Ms. Lewinsky also said she suggested that Vernon Jordan
might be able to help her, and President Clinton agreed.’**
Immediately after the meeting, President Clinton telephoned
Vernon Jordan.**’

Sometime during this period, according to White House Chief
of Staff Erskine Bowles, President Clinton raised the subject of
Monica Lewinsky and stated that "she was unhappy where she was
working and wanted to come baék and work at the OEOB [0ld
Executive Office Building]; and could we take a look."*** Mr.
Bowles responded to President Clinton's request by referring the
matter to Deputy Chief of Staff John Podesta.

Mr. Podesta said he spoke to Betty Currie, and asked her to
have Ms. Lewinsky call him. Mr. Podesta said that he heard

nothing until about October, when he was approached by Betty

Currie and told that Ms. Lewinsky was planning to move to New

Lewinsky FBI Interview, July 31, 1998, at 11.

Lewinsky FBI Interview, Aug. 13, 1998, at 2.
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Lewinsky GJ, Aug. 6, 1998, at 104-04.

r
oe}
o

[phone records; do they show call at 10:57 a.m. to VJ?]
***  Bowles GJ, April 2, 1998, at 67.
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York and was looking for opportunities there. Mr. Podesta later
happened to be riding with UN Ambassador William Richardson on
Air Force One; Mr. Podesta said that he mentioned to Ambassador
Richardson that Ms. Currie had a friend looking for an entry-
level position in New York. He asked Mr. Richardson if there
were any public affairs positions open at the UN in New York.
According to Ms. Lewihsky, Ambassador Richardson called Ms.
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Lewinsky on October 21, 1997.° Ambassador Richardson's office
subsequently offered her a position at the UN.*** Ms. Lewinsky
testified that she was unenthusiastic about working for the

° president Clinton indicated to her thét he

United Nations.®
would ask Ms. Currie to set up a meeting with Vernon Jordan to
discuss other possibilities.

On November 5, 1997, Ms. Lewinsky met with Vernon Jordan in

his law office. Mr. Jordan indicated that he had spoken with

President Clinton, and that Ms. Lewinsky “came highly

%’ Lewinsky FBI Interview, July 31, 1998, at 12. Ms.
Lewinsky said that she spoke to President Clinton about the phone
call on October 23, during which she suggested to the President
that she was interested in some job other than at the United
Nations. Id. According to Lewinsky, the President replied that
he just wanted her to have some options. Id.

Ms. Lewinsky said that she spoke to the President again on
October 30 about the interview, in which she expressed anxiety
about meeting with the Ambassador. Ms. Lewinsky said that the
President told her to call Betty Currie after the interview so he
would know how the interview went. Id. at 13.

“*®  [Richardson disputes that he called personally; what
does he say, assistant say about this?]

2% Lewinsky FBI Interview, July 31, 1998, at 13.
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recommended.”?®”® Ms. Lewinsky and Mr. Jordan discussed her desire
to move to New York and work in public relations for a private
company. Mr. Jordan telephoned Preéident Clinton immediately
after the meeting. Ms. Lewinsky had no contact with the
President or Mr. Jordan for anoﬁher month . **!

On ﬁecember 5, 1997, the parties in the Jones case exchanged
witness lists. Ms. Jones's attorneys listed Ms. Lewinsky as a
potential witness. The President testified that he did not learn
that Ms. Lewinsky was on the list until late in the day on
December 6, 1997.°%

The activity devoted to obtaining a job for Ms. Lewinsky
then increased substantially. On December 7, 1997, President
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Clinton met with Mr. Jordan at the White House.’”” The next day,
Ms. Lewinsky sent packages both to the White House and to Mr.
Jordan's office.’’® Ms. Lewinsky testified that these packages

contained job information.

Ms. Lewinsky met with Mr. Jordan on December 11 to discuss
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Lewinsky FBI Interview, July 31, 1998, at 14. (confirmed in e-
mail to CAD)

2l gee Appendix, Tab E (table of Lewinsky contacts with
President). Ms. Lewinsky stated that just before Thanksgiving,
1997, she called Betty Currie and asked her to contact Vernon
Jordan and prod him along in the job search. Lewinsky FBI
Interview, Aug. 4, 1998, at 8. It was Ms. Lewinsky's
understanding that Jordan was helping her at the request of the
President and Ms. Currie. Id.
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’ See Clinton GJ, Aug. 17, 1998, at

8}
[ve}
)

1178-DC-00000026.

[}8)
[ve)
o~

837-DC-00000017, 837-DC-00000020.
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specific job contacts in New York. Mr. Jordan gave Ms. Lewinsky
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the names of some of his business contacts, and followed up
that meeting by making calls to contacts at MacAndrews & Forbes
(Revlon), American Express, and Young & Rubicam.

Mr. Jordan also telephoned President Clinton to keep him
informed of the efforts to help Ms. Lewinsky. Mr. Jordan
testified that President Clinton was aware that “people were
trying to get jobs for her; that Podesta was trying to help her,
that Bill Richardson was trying to help her, but that she really
wanted to work in the private sector.””®

On that same day, December 11, Judge Wright ordered'
President Clinton; over his objection, to answer certain written
interrogatories as part of the discovery process in Jones. Those
interrogatories required, among other things, the President to

identify any women other than his wife with whom he had both

worked and engaged in sexual relations while President (a term

undefined for purposes of the interrogatory). The President
answered the interrogatory on December _ , 1997, by declaring
under oath: "None."

On December 17, 1997, according to Ms. Lewinsky, President
Clinton called her in the early morning and told her that she was
on the witness list. On December 18 and December 23, 1997,
Monica Lewinsky interviewed for jobs in New York, with companies

that had been contacted by Vernon Jordan. On December 19, Ms.

Lewinsky FBI Interview, Aug. 4, 1998, at 2.
#%¢  Jordan GJ (what day?) at 153.
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Lewinsky was served with a deposition subpoena by Paula Jones's
lawyers.

On December 22, 1997, Mr. Jordan took her to meet with Frank
Carter, her potential attorney. En route, Ms. Lewinsky and Mr.
Jordan discussed the subpoena, the Jones suit, and her job
search.

On December 28, 1997, Monica Lewinsky and the President met

in the Oval Office.?”

During that meeting, the President and Ms.
Lewinsky discussed her move to New York and her involvement in
the Joneg suit.?®

On January 5, 1998, Ms. Lewinsky declined the United Nations
job. On that same day, she met with Frank Carter and discussed
her affidavit, in which she planned to deny the existence of a
sexual relationship with the President. During that meeting,’Mr.
Carter posed questions to Ms. Lewinsky that she might face in a
deposition, including qﬁestions regarding how she had obtained
‘her Pentagon job. Concerned about how to answer this question,
Ms. Lewinsky called Betty Currie and said she wanted to speak
with the President about an important matter. She says that she

told Ms. Currie that she needed to speak to the President "before

[she] signed something."®*’

**’ Lewinsky GJ, Aug. 6, 1998, at 151-52.
°*  Lewinsky FBI Interview, July 28, 1998, at 7. This was

the same meeting where the President and Ms. Lewinsky discussed

their concerns over the Lewinsky subpoena and its demand for the
production of gifts. Lewinsky GJ, Aug. 6, 1998, at 151-52. See
Part III(A), above.

o
232

Lewinsky GJ, Aug. 6, 1998, at 195-96.
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A few hours later, the President called Ms. Lewinsky back.
According to Ms. Lewinsky, the President suggested to Ms.
Lewinsky a misleading answer to the proposed deposition question
-- namely, that the Office of Legislative Affairs had helped her
get the job.

Ms. Lewinsky signed the affidavit denying the relationship
with President Clinton on January 7, 1998. The next day, on
January 8, 1998, Monica Lewinsky interviewed in New York with
MacAndrews & Forbes, a company recommended by Vernon Jordan, but
the interview went poorly. Mr. Jordan then called Ron Perelman,
the Chairman of the Board at MacAndrews & Forbes. Mr. Jordan had
never before called Mr. Perelman directly with a job candidate
recommendation. Mr. Perelman said Lewinsky should not worry, and
that someone would call her back for another interview. Mr.
Jordan relayed this message to Ms. Lewinsky.

Ms. Lewinsky interviewed the next morning [?]. A few hours
late, Ms. Lewinsky received an informal offer for a position.

Ms. Lewinsky told Mr. Jordan of the offer. Mr. Jordan then
telephoned President Clinton and informed him. As Mr. Jordan put
it to the President: “Mission accomplished.”

On January 12, 1998, Ms. Jones' attorneys informed Judge
Wright that they might call Monica Lewinsky, among other women

with whom the President had worked, as a trial witness.’*® Judge
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Ms. Jones' attorney named the "other women" he planned
to call at trial:

Mr. Fisher: They would include Kathleen
Willey...Beth Coulson, Monica Lewinsky
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Wright stated that she would allow those witnesses, including Ms.
Lewinsky, to be a trial witness.?"
On January 13, 1998, a Revlon employee telephoned Ms.

Lewinsky and formalized the offer, and requested that Ms.
Lewinsky provide references. Either that day or the next,

President Clinton told Erskine Bowles that Ms. Lewinsky "had
found a job in the. . .private sector, and she had listed John
Hilley as a reference, and could we see if he could recommend
her, if asked." Mr. Bowles responded that he was sure that
Hilley would give Ms. Lewinsky a recommendation commensurate with

302

her job performance. Thereafter, Mr. Bowles took the

President's request to Deputy Chief of Staff John Podesta, who in

Judge Wright: Can you tell me who she is?
Mr. Fisher: Yes, your Honor.
Judge Wright: I never heard of her.

Mr. Fisher: She's the young woman who worked in the
White House for a period of time and was
later transferred to a job in the
Pentagon.

1414-DC-00001327-32.

1 As the Court stated:

Well, you've got -- you've got these [witnesses]. You've
got the ones I have listed, or you have listed...And I do
think you have enough -- I mean, right now, my inclination

is to say that this conduct that Ms. Jones had alleged is so
egregious. But it's not going to take just a whole lot to
show the pattern and practice. . . . . And I am inclined
just to make you stick with the witnesses you've got.

1414-DC-00001334-46.
302

Bowles GJ, April 2, 1998, at 78.
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turn spoke to Mr. Hilley about writing a letter of
recommendation. After speaking with Mr. Podesta, Mr. Hilley
agreed to write such a letter, but cautioned it would be a

***  The next day, January 14, 1997 at approximately

"generic" one.
11:17 a.m., Lewinsky faxed her letter of acceptance to Revlon.

3. Analysis

Direct evidence of coﬁversations is critical to prove beyond
a reasonable doubt that someone received job assistance in order
to influence her testimony in a judicial proceeding. But
powerful inferences can be drawn from circumstantial evidence.

In this case, the President of the United States initiated
an extraordinary series of efforts to obtain Monica Lewinsky a
job, involving the Ambassador to the United Nations and two of
the most powerful persons in the country, Ronald Perelﬁan and
Vernon Jordan. Whether such assistance was to influence Ms.

Lewinsky's testimony by keeping her "in line"*%

or to reward an
ex-paramour (or both) -- or perhaps just to remove an ex-paramour
to another city -- is something that only President Clinton can
know for sure. But there is substantial and credible information
that he.initiated job assistance for Ms. Lewinsky, at least in

part, to keep her in line in the Jones case, which is an

obstruction of justice.
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*“ FILL IN CITE TO TRIPP TAPES re HUBBELL
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VI. There is substantial and credible information that President
Clinton endeavored to obstruct justice by attempting to
influence the testimony of Betty Currie.

Under the federal witness tampering statute, it is a crime
to engage in "misleading conduct toward another person," if done
with the intent to influence the testimony of that other person
in an official proceeding.*"

In a meeting with Betty Currie on the day after his
deposition and in a separate conversation a few days later,
President Clinton made several statements to her that he knew
were false. The contents of the statements and the context in
which they were made indicate that President Clinton was
attempting to influence the testimony that Ms. Currie might at

some point be required or requested to give in the Jones case.

A. Evidence

“*  The statute provides that whoever

corruptly persuades another person, or attempts to do so, or
engages in misleading conduct toward another person, with
intent to -- (1) influence, delay, or prevent the testimony
of any person in an official proceeding; [or] (2) cause or
induce any person to -- (A) withhold testimony, or withhold
a record, document, or other object, from an official
proceeding; . . . . shall be fined under this title or
imprisoned not more than ten years, or both.

18 U.S.C. § 1512(b). Just a few years ago, the Governor of Guam
was convicted of witness tampering for lying to a potential
witness "intending that [the witness] would offer [the
Governor's] explanation concerning the funds to the FBI." United
States v, Bordallo, 879 F.2d 519 (9th Cir. 1988). It is no
defense to a charge of witness tampering that the official
proceeding had not yet begun, nor is it a defense that the
testimony sought to be influenced turned out to be inadmissible
or subject to a claim of privilege. 18 U.S.C. § 1512 (e).
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1. Saturday, January 17 Deposition

President Clinton's deposition in Jones v. Clinton occurred

on January 17, 1998. 1In that deposition, he testified that he

could not recall being alone with Monica Lewinsky and that he had

not had sexual relations with her.

During his testimony, the

President referred several times to his secretary Betty Currie

and to her relationship with Ms. Lewinsky. He stated, for

example, that the last time he had seen Ms. Lewinsky was when she

had come to the White House to see Ms.

Currie®”® and that Ms.

Currie was present when the President had made a joking reference

about the Jones case to Ms. Lewinsky.’”’ President Clinton also

indicated that Ms. Currie was his source of information about

Vernon Jordan's assistance to Ms. Lewinsky’”® and that Ms. Currie

had helped set up the meetings between Ms. Lewinsky and Mr.

Jordan regarding her move to New York.>%®

Because the President referred so often to Ms. Currie, it

was foreseeable, even likely, that she might become a witness in

the Jones matter, at least during the

was scheduled to terminate January 30.

that at some point, President Clinton
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Clinton Deposition, Jan. 17,
Clinton Deposition, Jan. 17,
Clinton Deposition, Jan. 17,
Clinton Deposition, Jan. 17,
cite for discovery deadline
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1988, at 68.
1988, at 71.
1988, at 72-73, 79.
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might be asked about Monica Lewinsky.*'

2. Sunday, January 18 Meeting with Ms. Currie

Shortly after 7:00 p.m. on Saturday, January 17, 1998,
following his deposition, President Clinton called Ms. Currie at
her home.’'* The President told Ms. Currie that he wanted to
speak to her, and asked her to come to the White House the next
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day. Ms. Currie testified that "It's rare for [President

Clinton] to ask [her] to come in on Sunday" because it is "church
day. n314
At about 5:00 p.m. on Sunday, January 18, 1998, Betty Currie

went to the White House and met with President Clinton. Ms.

** Currie FBI Interview, Jan. 24, 1998, at 8 ("CURRIE
advised CLINTON may have mentioned that CURRIE might be asked-
about LEWINSKY"); Currie GJ, May 6, 1998, at 118 (Q: "Didn't the
President talk to you about Monica's name coming up in those
cases [ Whitewater or Jones v. Clinton]?" BC: "I have a vague
recollection of him saying that her name may come up. Either he
told me, somebody told me, but I don't know how it would come

.up.").

**  Currie May 7, 1998 GJ testimony at 80-81; GJ Exhibit BC
3-10 (Presidential Call Log, Jan. 17, 1998).

I Currie Jan. 27, 1998 GJ at 65-66. The President
confirmed that he called Betty Currie shortly after his
deposition, and that he asked her to come in on Sunday, her day
off. Clinton GJ, Aug. 17, 1998, at 149.

The next day at around 1:00 p.m., the President again called
Ms. Currie at home. Currie May 7, 1998 GJ at 85. [phone record]
Ms. Currie could not recall the content of the second call,
stating: "He may have called me on Sunday at 1:00 after church to
see what time I can actually come in. I don't know. That's the
best I can recollect." Id. at 88.

. Currie GJ, May 7, 1998, at 91. See also Clinton G7J,
Aug. 17, 1998, at 149 (acknowledging that Ms. Currie normally
would not be in the White House on Sunday) .
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concerned that her name was mentioned in a Washington Post

333

article that would appear that morning. Ms. Currie testified

that the conversation was primarily'about the Post article; she
further testified that she believed the President "just wanted to
vent or whatever. "**

On either Tuesday or Wednesday of that week, the President
again met with Ms. Currie and discussed the Monica Lewinsky

matter. Ms. Currie testified as follows:

BC: It was Tuesday or Wednesday. I don't remember which
one this was, either.. But the best I remember, when he

called me in the Oval Office, it was sort of a

I i f wh we h 1
Sunday -- you know, "I was never alone with her" --
that sort of the thing.

Qs Did he pretty much list the same --

BC: To my recollection, sir, Yes.

0 An ] 31t 4R
that he used the first time he told you on Sunday?

BC: Th m T
* * % %
Q: And the President called you into the Oval Office

specifically to list these things?

" Currie GJ, May 7, 1998, at 112-14. Betty Currie's name
appears once in the Washington Post on January 21, 1998. In an
article about the Monica Lewinsky matter, the sentence mentioning
Ms. Currie states in full: "At times, according to the source,
[Ms. Lewinsky] would be responsible for delivering correspondence
to the Oval Office, usually leaving it with the president's
confidential assistants, Nancy Hernreich or Betty Currie, and she
sometimes ran into Clinton during these duties." Susan Schmidt,
et al., Clinton Accused of Urging Aide to Lie; Starr Probes

Whether President Told Woman to Deny Alleged Affair to Jones's
Lawyers, The Washington Post at Al (Jan. 21, 1998).

-

**  Currie GJ, May 7, 1998, at 111-14.
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BC: I don't know if that's specifically what he called me
in for, but once I got inside, that's what he --

Qs That's what he told you?
BC: Uh-huh.*®
B. The President's Grand Jury Testimony

The President was questioned about why he might have said to
Ms. Currie in their meeting, "we .were never alone together,
right?" and "you could see and hear everything." The President
testified:

what I was trying to determine was whether my recollection
was right and that she was always in the office complex when
Monica was there, and whether she thought she could. hear any
conversations we had, or did she hear any.

: T N

I was trying to — I knew, Mr. Bittman, to a reasonable
certainty that I was going to be asked more questions about
this. I didn't really expect you to be in the Jones case at
the time. I thought what would happen is that it would

break in the press, and was trying to get ;ng fag;s down

I was trying to understand what the facts were,

The President was asked about the nature of his comments to
Ms. Currie and his reasons for asking them:

Q: If Ms. Currie testified that that these were not really
questlons to her, that they were more like statements,
is that not true?

WJC: Well, I can't testify as to what her perception was. I
can tell you this. I was trying to get information in
a hurry. I was downloading what I remembered. I think
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Currie GJ, Jan. 27, 1998, at 80-82 (emphasis added) .

7® Clinton GJ, Aug. 17, 1998, at 56-57 (emphasis added).
See also id. at 131-32 (Q: "You sa1d that you spoke to her in an
attempt to refresh your own recollection about the events

involving Monica Lewinsky, is that right?" WJC: "Yes.").
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WJC:

WJC:

WJC:

Ms. Currie would also testify that I exp11c1tly told
her, once I realized that you were involved in the
Jones case — you, the Office of Independent Counsel —
and that she might have to be called as a witness, that
she should just go in there and tell the truth, tell
what she knew, and be perfectly truthful.

So, I was not trying to get Betty Currie to say
something that was untruthful. I was trying to get as
much information as quickly as I could.

What information were you trying to get from her when
you said, I was never alone with her, right?

I don't remember exactly what I did say with her.
That's what you say I said.

If Ms. Currie testified to that, if she says you told
her, I was never alone with her, right?

Well, I was never alone with her —
Did you not say that, Mr. President?
Mr. Bittman, just a minute. I was never alone with

her, right, might be a question. And what I might have
meant by that is, in the Oval Office complex.’"

Later in the grand jury appearance, when asked again about

the comments to Betty Currie about never being alone with Ms.

Lewinsky,

the President reiterated that he was referring to a

larger area that simply the room where he and Ms. Lewinsky were

located.
were only

WJC:

He also testified that his statements to Ms. Currie
intended to cover a limited range of dates:

[Wlhen I said, we were never alone, right, 1
thlnk I also asked her a number of other questions,
because there were several times, as I'm sure she would
acknowledge, when I either asked her to be around. I
remember once in particular when I was talking with Ms.
Lewinsky when I asked Betty to be in the, actually, in
the next room in the dining room, and, as I testified
earlier, once in her own office.

Clinton GJ, Aug. 17, 1998, at 57-58.
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But I meant that she was always in the Oval Office
complex, in that complex, while Monica was there. And
I believe that this was -part of a series of guestions I
asked her to try to guickly refresh my memory. So, I
wasn't trying to get her to say something that wasn't
so. And, in fact, I think she would recall that I told
her to just relax, go in the grand jury and tell the
truth when she had been called as a witness.

Q: So, when you said to Mrs. Currie that, I was never
alone with her, right, you just meant that you and Ms.
Lewinsky would be somewhere, perhaps in the Oval Office
or many times in your back study, is that correct?

WJC: That's right, we were in the back study.
Q: And then —

WJC: Keep in mind, sir, I just want to make it — I was
talking about 1997. I was never, ever trylng to get
Betty Currie to claim that on the occasions when Monica
Lewinsky was there when she wasn't anywhere around,
that she was. I would never have done that to her, and
I don't think she thought about that. I don't think
she thought I was referring to that.

Q: Did you put a date restriction? Did you make it clear
to Mrs. Currie that you were only asking her whether
you were never alone with her after 19972

WJC: Well, I don't recall whether I did or not, but I
assumed — if I didn't, I assumed she knew what I was
talking about, because it was the point at which Ms.
Lewinsky was out of the White House and had to have
someone WAVE her in, in order to get into the White
House. And I do not believe to this day that I was —
in 1997, that she was ever there and that I ever saw
her ugless Betty Currie was there. I don't believe she
was.

The President was also asked about his statement to Betty
Currie that "you could see and hear everything." He testified
that he was uncertain what he intended by that comment :

@ When you said to Mrs. Currie, you could see and hear

everything, that wasn't true either, was it, &85 f3r as
you knew. You've already —
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Clinton GJ, Aug. 17, 1998, at 133-34 (emphasis added) .
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WJC:

The

My memory of that —

My memory of that was that, that she had the ability to
hear what was going on if she came in the Oval Office
from her office. And a lot of times, you know, when I
was in the Oval Office, she just had the door open to
her office. Then there was — the door was never
completely closed to the hall. So I think there was —
I'm not entirely sure what I meant by that, but I could
have meant that she generally would be able to hear
conversations, even if she couldn't see them. And I
think that's what I meant.’”

President then testified that when he made the comment

to Ms. Currie about her being able to hear everything, he again

was referring only to a limited period of time:

Q:

WJC:

The

: .you would not have engaged in those physically
intimate acts if you knew that Mrs. Currie could see or
hear that, is that correct?

That's correct. But keep in mind, sir, I was talking
about 1997. That occurred, to the — and I believe

that occurred only once in February of 1997. I stopped
it. I never should have started it, and I certainly
shouldn't have started it back after I resolved not to
in 1996. And I was referring to 1997.

And I — what — as I say, I do not know — her memory
and mine may be somewhat different. I do not know
whether I was asking her about a particular time when
Monica was upset and I asked her to stand, stay back in
the dining area. Or whether I was, had reference to
the fact that if she kept the door open to the Oval
Office, because it was always — the door to the
hallway was always somewhat open, that she would always
be able to hear something if anything went on that was,
you know, too loud, or whatever.

I do not know what I meant. I'm just trying to
reconcile tpe two statements as best I can, without
being sure.’*’

President was also asked about his comment to Ms. Currie
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Clinton GJ, Aug. 17, 1998, at 134-35 (emphasis added).
Clinton &J, Aug. 17, 1998, at 136-37.
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that Ms. Lewinsky had "come on" to him, but that he had "never

touched her:"

Q: . . . . [If Ms. Currie] testified that you told her,
Monica came on to me and I never touched her, you did,
in fact, of course, touch Ms. Lewinsky, isn't that
right, in a physically intimate way?

WJC: Now, I've testified about that. And that's one of
those questions that I}believe is answered by the
statement that I made.’*

Q: ~What was your purpose in making these statements to Ms.
Currie, if it weren't for the purpose to try to suggest
to her what she should say if ever asked?

WJC: Now, Mr. Bittman, I told you, the only thing I remember
is when all this stuff blew up, I was trying to figure

out what the facts were., T was trying to remember, I
w in v al h n
Lewingky.

* % * %

I knew that all this stuff was going to come out.
I did not know [at the time] that the Office of

the Independent Counsel was involved. And I was trying

f n I hink of
w i f w w
going to be a media onslaught.
Once you became involved, I told Betty Currie not to
worry . . . . I said Betty, just don't worry about me.

Just relax, go in there and tell the truth. You'l} be
fine. Now, that's all there was in this context.**:

Finally, the President was asked why he would have called

Betty Currie into his office a few days after the Sunday meeting,

and repeated the same series of statements about Ms. Lewinsky to

her.

The President testified that althdugh he would not dispute

*!  The President is referring to the statement he read at

the beginning of his grand jury appearance. See [Count I]. For

the

full text of the statement, see Doc. Supp. Tab [].
** Clinton GJ, Aug. 17, 1998, at 139-40 (emphasis added) .
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Ms. Currie's testimony to the contrary, he did not remember
343

having a second conversation with her on this topic.

C. Analysis

The President referenced Ms. Currie on multiple occasions in
his civil deposition when describing his relationship with Ms.
Lewinsky. In the wake of the President's deposition, it was
foreseeable that Ms. Currie either might be called upon to
prepare an affidavit or might be deposed.

The President met with Ms. Currie the next day. And as the
President's own grand jury tesfimony reveals, the statements he
made to Betty Currie on January 18 and again on January éo or 21,
1998 — that he was never alone with Ms. Lewinsky, that Ms.

Currie could always hear or see them, and that he never touched
Ms. Lewinsky — were false. And the President knew they were
false at the time he made them. Therefore, the President's
defense that he was simply trying to refresh his memory is at war
with the commonsense notion that Ms. Currie's confirmation of
false statements would do little to remind the President of the
facts.

The content of the President's statements and the context in
which those statements were made provide substantial and credible
information that President Clinton made these false statements to
influence Ms. Currie's testimony in any proceeding in which she

might be called upon to provide it.

342

Clinton GJ, Aug. 17, 1998, at 141-42.
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VII. There is substantial and credible information that President
Clinton endeavored to obstruct justice during the federal
grand jury investigation: He refused to testify for seven
months and simultaneously lied to potential grand jury
witnesses knowing that they would relay the President's
statements to the grand jury and thereby deceive the grand

jury.
After the media started reporting the allegations regarding
the President and Ms. Lewinsky and the existence of a criminal

** the President lied about

investigation into those allegations,
his relationship with Ms. Lewinsky to senior aides, friends, and
ultimately, to the American public. The President made false,

evasive, and misleading statements about the relationship to at

least three current senior aides -- John Podesta, Erskine Bowles,
and Sidney Blumenthal, and one former senior aide -- Harold
Ickes.**® While the President did not explicitly tell his aides

to repeat his false statements to the grand jury, he was well

aware that repetition of the statements was a reasonably

**  On January 18, 1998, an Internet news magazine “The

Drudge Report,” posted an article about Ms. Lewinsky and her
conversations with Ms. Tripp. cite Two days later, on January

20, 1998, individuals at the White House learned about an
upcoming Washington Post story that planned to report that the
President was having an affair with an intern. Bowles 4/2/98 GJ
at 119. See also Podesta 6/16/98 GJ at 81. The next day,
January 21, 1998, the Post printed a story entitled, “Clinton
Accused of Urging Aide .to Lie; Starr Probes Whether President
Told Woman to Deny Alleged Affair to Jones's Lawyers.” Washingon
Post, at Al.

> In addition to the false statements discussed in detail

here, the President made false statements to many other potential
witnesses. On January 21, 1998, he told Vernon Jordan, the
lawyer who assisted Ms. Lewinsky in her job search, that “a false
story has come out about this relationship.” Jordan 6/9/98 GJ at
79-80. The President told Ms. Hernreich . cite other

examples.
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foreseeable -- even likely -- consequence.

The false, evasive, and misleading statements that the
President made to his aides include his denial of any kind of
sexual relationship with Monica Lewinsky; his statement that Ms.
Lewinsky made a sexual demand on him; his denial of visits by
Monica Lewinsky to him; and his denial of multiply telephone
conversations with Monica Lewinsky.

The President's aides took the President at his word when he
made these statements. They believed him. The President made
those misleading statements knowing that the aides would likely
be called before the grand jury that was investigating the
allegations of perjury, subornation of perjury, and obstruction

% Moreover, even after the aides were

of justice against him.
subpoenaed to testify before the grand jury, the President never
corrected the false statements he made to them. Each aide
testified to the nature of the relationship between Monica
.Lewinsky and William Jefferson Clinton based on those statements
without knowing that they were at best misleading -- and at worst
calculated falsehoods designed to perpetuate the lies that the

President told during his deposition in the Jones case. The

President's willful failure to correct these statements resulted

346

The President knew from prior experience as Arkansas
Attorney General and as the target of a four-year, multi-faceted
investigation that a grand jury commonly questions people to whom
a person under investigation has spoken about pertinent matters.
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in the dissemination of misleading, evasive, and false statements
to the grand jury regarding the nature of the President's
relationship with Monica Lewinsky. Indeed, the aides' testimony
left the grand jury with an entirely false impression of the
relationship between the President and Ms. Lewinsky and thus had
the grave potential to affect the investigation.

There is subétantial and credible evidence that the
President made misleading statements to four aides -- Mr.
Podesta, Mr. Bowles, Mr. Blumenthal, and Mr. Ickes, all of whom
were potential grand jury witnesses -- in an attempt to influence
their testimony before the grand jury.

1. Evidence
(a) The President’s grand jury admissions

The President admitted to the grand jury that after the
scandal broke, he made “misleading” statements to particular
aides knowing that those aides would likely be called to testify
before the grand jury. The President testified as follows:

e f Do you recall denying any sexual relationship with
Monica Lewinsky to the following people: Harry
Thomasson, Erskine Bowles, Harold Ickes, Mr. Podesta,
Mr. Blumenthal, Mr. Jordan, Ms. Betty Currie? Do you
recall denying any sexual relationship with Monica
Lewinsky to those individuals?

Wacs: I r i llin n idn'
" TS S8n't hav TR -
Lewinsky or didn't have gsex with her, And I believe,
sir, that -- you'll have to ask them what they thought.
But I was using those terms in the normal way people
use them. You'll have to ask them what they thought I
was saying.

Q: If they testified that you denied sexual relationship
or relationship with Monica Lewinsky, or if they told
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WJC:

WJC:

WJC:

us that you denied that, do you have any reason to
doubt them, in the days after the story broke; do you
have any reason to doubt them?

No. The -- let me say this. It's no secret to anybody
that I hoped that this relationship would never become
public. It's a matter of fact that it had been many,
many months since there had been anything improper
about it, in terms of improper contact. I -- * * * T
did not want to mislead my friends, but I wanted to
find language where I could say that. I also, frankly,
did not want to turn any of them into witnesses,

because I -- and sure enough they all became witnesses.
* * * And so I said to them things that were true about
this relationship. That I used -- in the language I

used, I said, there's nothing going on between us.
That was true. I said, I have not had sex with her as
I defined it. That was true. And did I hope that I
would never have to be here on this day giving this
testimony? Of course.

But I also didn't want to do anything to
complicate this matter. further. So, I said things
that were true. 1 v i i
they were I have to take responsibility for it, and I'm

SOrry.

It may have been misleading, sir, and you knew though,
after January 21st when the Post article broke and said
that Judge Starr was looking into this, you knew that
they might be witnesses. You knew that they might be
called into a grand jury, didn't you?

That' i I think I was quite careful what I said
after that. I may have said something to all these
people to that effect, but I'll also -- whenever

anybody asked me any details, I said, look, I don't
want you to be a witness or I turn you into a witness
or give you information that would get you in trouble.
I just wouldn't talk. I, by and large, didn't talk to
people about this.

If all of these people -- let's leave out Mrs. Currie
for a minute. Vernon Jordan, Sid Blumenthal, John
Podesta, Harold Ickes, Erskine Bowles, Harry Thomasson,
after the story broke, after Judge Starr's involvement

was known on January 21st, have said that you denied a
sexual relationship with them. Are you denying that?

No,
And you've told us that you --
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WJC: I'm just telling you what I meant by it. I told you
what I meant by it when they started this deposition.

Q: You've told us now that you were being careful, but
that it might have been misleading. Is that correct?

WJC: It might have been. Since we have seen this four-year,
$40-million-investigation come down to parsing the

definition of sex, I think it might have been. I don't
think at the time that I thought that's what this was
going to be about.

In fact, if you remember the headlines at the
‘time, even you mentioned the Post story. All the
headlines were -- and all the talking, people who
talked about this, including a lot who have been quite
sympathetic to your operation, said, well, this is not
really a story about sex, or this is a story about
subornation of perjury and these talking points, and
all this other stuff. :

So, what I was trying to do was to give them
something they could -- that would be true, even if
misl ' ig th ntex i ition, and keep
them out of trouble, and let's deal -- and deal with
what I thought was the almost ludicrous suggestion that
I had urged someone to lie or tried to suborn perjury,
in other words. **

(b) The Testimony of Current and Former Aides

1. John Podesta. John Podesta, Deputy Chief of Staff,’*®
testified that on several occasions shortly after the media first
began reporting the Lewinsky allegations, the President either
denied having a relationship with Ms. Lewinsky or otherwise
minimized his involvement with her.

Mr. Podesta described a meeting with the President, the

*7  Clinton 8/17/98 GJ at 105-109 (emphasis added) .

**®  podesta 2/5/98 GJ at 13. Mr. Podesta has served as

Deputy Chief of Staff since early 1997, and previously served as
Staff Secretary for the Clinton Administration from 1993 through
1995. Podesta 2/5/98 GJ at 10, 13.

122

FOIA # none (URTS 16305) Docld: 70105128 Page 121



Chief of Staff, Erskine Bowles, and Deputy Chief of Staff, Sylvia
Matthews, in the early morning of January 21, 1998.°*° During
that meeting, the President specifibally stated: “Erskine, I
want you to know that this story is not true.””™ Mr. Podesta
further recalled that the President said “that he had not had a

sexual relationship with her, and that he never asked anybody to

lie »351

Several days later, on January 23, 1998, the President more
adamantly told Mr. Podesta that he had not engaged in sex of any
“kind, shape or manner” with Ms. Lewinsky. Mr. Podesta recalled:

JP: See, we were getting ready to do the State of the Union
prep, and he was working on the State of the Union
draft, back in his study.

I went back there just to kind of get him going -
this is first thing in the morning -- and he said --
you know, we sort of get engaged. I asked him how he
was doing and he said he was working on the State of
the Union draft, back in his study. I went back there

just to kind of get him going -- this is first thing in
the morning -- and he said -- you know, we sort of get
engaged. I asked him how he was doing, and he said he
was working on this draft, and he said to me that he
had never had sex with her, and that -- and that he
never asked -- you know, he repeated the denial, but he
\ m icit in ik v wi
her.

Qs How do you mean?

JP: Just what I said.

Q. Okay. Not explicit, in the sense that he got more
specific than sex, than the word “sex.”

JP: Yes, he was more specific than that.

***  podesta 6/16/98 GJ at 85.
% podesta 6/16/98 GJ at 85.
1 podesta 6/16/98 GJ at 85.
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Q: Okay. Share that with us.

JP: Well, I think he said -_he said that - there was some

W W W
said that he had never had sex with her in any way
\ avdl =i
Qi Okay.

JP: _--that they had not had oral sex.’*

353

Later, possibly that same day, the President made a
further false and misleading statement to Mr. Podesta regarding
his relationship with Ms. Lewinsky. Mr. Podesta testified that
the President “said to me that after [Monica] left [her job at

the White Housel, that when she had come by, she came by.to see

Betty. and that he -- when she was there, either Betty was with

them -- either that she was with Betty when he saw her or that he

saw her in the Oval Office with the door open and Betty was

1354

around -- and Betty was out at her desk.

Both the President and Mr. Podesta knew that Mr. Podesta was

352

Podesta 6/16/98 GJ at 92-94 (emphasis added). During
further questioning, Mr. Podesta reiterated the scope of the
President's denials during that conversation:

o) Okay. Let's go back to the first one. No question in
your mind he's denying any kind of sex in any way,
shape or form, correct?

JP: That's correct.

Q: All right. What else did he say at that particular
session? '

JP: He said to me, “I don't know how I could put that, but
that's the truth.”

Podesta 6/16/98 GJ at 92-94.
***  podesta 6/16/98 GJ at 88. Mr. Podesta dated this
conversation as perhaps taking place on January 23, 1998.

% podesta 6/16/98 GJ at 88 (emphasis added). “So that they

weren't alone in -- you know, in the sense that the door was open
.and somebody was standing outside the door.” Id.
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likely to be a witness in the ongoing grand jury criminal
investigation.®>® Nonetheless, Mr. Podesta recalled that the
President “volunteered” to provide information about Ms. Lewinsky

to him’*® even though Mr. Podesta had not asked for these

357

details.

Mr. Podesta “believe[d]” the President, and testified that
it was important to him that the President denied the affair.™
Mr. Podesta repeated to the grand jury the false and misleading
statements that the President told him.

2. Erskin W . Mr. Bowles, the White House Chief of
staff,* confirmed Mr. Podesta's account of the President's

January 21, 1998, statement in which the President denied having

a sexual relationship with Ms. Lewinsky. Mr. Bowles testified:

EB: . . And this was the day this huge story breaks. And
the three of us walked in together -- Sylvia Matthews,
John Podesta, and me -- into the Oval Office, and the

President was standing behind his desk.
Q: About what time of day is this?
EB: This is approximately 9:00 in the morning, or something

-- you know, in that area. And he looked up at us and
he said the same thing he said to the American people.

3° Mr. Podesta testified that he was “sensitive about not
exchanging information because I knew I was a potential witness.
Podesta 6/23/98 GJ at 79. See also Podesta 6/23/98 GJ at 9
(“given this investigation, I think anybody in the White House is
potentially a witness”).

***  podesta 6/16/98 GJ at 94.

**"  podesta 6/23/98 GJ at 79.

**®  podesta 6/23/98 GJ at 77-78.

°  Bowles 4/2/98 GJ at 12. Mr. Bowles has been the Chief
of Staff for President Clinton since January 20, 1997. Id.
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He said, “I_want you to know I did not have sexual
relationships with this woman Monica Lewinsky. I did
not ask anybody to lie.- And when the facts come out,
you'll understand.”**

Mr. Bowles testified that he took the President's statements
seriously: “All I can tell you is: This guy who I've worked for
looked me in the eye and said he did not have sexual
relationships.with her. And if I didn't believe him, I couldn't
stay. So I believe him.""" Mr. Bowles repeated the false and
misleading statement that the President made to him to the grand
jury without knowledge of the statement's inaccuracy.

3. Si lumenthal. Sidney Blumenthal,’® an Assistant to
the President,’® similarly testified that the President made
statements to him denying the Lewinsky allegations shortly after
the media first began reporting the allegations.

Mr. Blumenthal stated that he spoke to Mrs. Clinton on the
afternoon of January 21, 1998, and to the President early that
evening. During those conversations, both Clintons offered an
explanation for the President's meetings with Ms. Lewinsky, and

President Clinton offered an explanation for Ms. Lewinsky's

purportedly false allegations of a sexual relationship.™

%% Bowles 4/2/98 GJ at 84 (emphasis added) .

!l Bowles 4/2/98 GJ at 91.
2 Mr. Blumenthal was one of numerous individuals whose
testimony the White House tried, unsuccessfully, to forestall by
an invocation of Executive privilege.

* Blumenthal 2/26/98 GJ at 4-5.

¥ plumenthal 6/4/98 GJ at 46-53. Mrs. Clinton told Mr.
Blumenthal that “that she was distressed that the President was
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Testifying before the grand jury, Mr. Blumenthal related his
discussion with President Clinton:

I recall that it was January 21st, the day that the story

broke. . . . It was in the early evening. It was a week
before the State of the Union address. . . . I was in my
office and the President asked me to come to the Oval
Office. «

* % % %

And I said to the President, "What have you done
wrong?" And he said, "Nothing. I haven't done anything
wrong." I said, "Well, then, [confessing is] one of the
stupidest ideas I've ever heard. Why would you do that ik 2
you've done nothing wrong?"**

¥ %k * X

And it was at that point'that he gave his account of what

had happened to me and he said that Monica -- and it came
very fast. He said, ‘Moni Lewin nd m
sexual demand on me.” He rebuffed her. He said, "I've gone

down that road before, I've caused pain for a lot of people
and I'm not going to do that again.”

She threatened him. She said that she would tell
people they'd had an affair, that she was known as the
stalker among her peers, and that she hated it and if she
had an affair or said she had an affair then she wouldn't be

being attacked, in her view, for political motives, for his
ministry of a troubled person.” Mr. Blumenthal also testified
that Mrs. Clinton did not indicate how she knew about the
President's ministry to troubled people, and that the President
said nothing to deny Mrs. Clinton's characterization of his
ministry. Blumenthal 6/4/98 GJ at 52-53. Mr. Podesta, however,
testified that the President never mentioned that he had
ministered to Ms. Lewinsky when the President was denying any
sexual relationship with her. Podesta 6/16/98 GJ at 95..

%5 Blumenthal 6/4/98 GJ at
%% The idea of a confession became open for discussion
because, according to Mr. Blumenthal, the President had just told
him of receiving a call from the political consultant Dick Morris
earlier that day. Mr. Morris told him that President Nixon could
have survived Watergate if he had gone on television and
confessed at the outset of the scandal, and Mr. Morris thought
that the President should also consider confessing.

127

FOIA # none (URTS 16305) Docld: 70105128 Page 126



367

the stalker any more.
Mr. Blumenthal testified that the President appeared “upset”
during this conversation.**

Finally, Mr. Blumenthal asked the President to explain a
detail mentioned in the press reports.
I said, you know, there are press reports that you made’
phone calls to her and that there's voice mail. Did you
make phone calls to her?
He said that he remembered calling her when Betty
Currie's brother died and that he left a message on her
voice machine that Betty's brother had died and he said she
was close to Betty and had been very kind to Betty. And
that's what he recalled.’’
According to Mr. Blumenthal, the President said that the call he
made to Ms. Lewinsky relating to Betty's brother was the “only
one he could remember.”’"

A grand juror asked Mr. Blumenthal a follow-up quéstion
whether the President had said that his ministry to Ms. Lewinsky
included any kind of sexual activity. Mr. Blumenthal testified

that the President's response was ‘the opposite. He told me that

she came on to him and that he had told her he couldn't have

sexual relations with her and that she threatened him. That is

wh h l . »371

Blumenthal 6/4/98 GJ at 46-51 (emphasis added) .

368

Blumenthal 6/25/98 GJ at 41.
%% plumenthal 6/4/98 GJ at 50. Thereafter, Mr. Blumenthal
testified, the conversation turned to the upcoming State of the
Union address. Id.

370

Blumenthal 6/25/98 GJ at 27.
371

Blumenthal 6/4/98 GJ at 52-53 (emphasis added) .
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Mr. Blumenthal testified that after the President relayed
this information to him, he felt “generally sympathetic” to the
President. Mr. Blumenthal testifiéd: “And I certainly believed
his story. It was a very heartfelt story, he was pouring out his
heart, and I believed him.”*" Mr. Blumenthal repeated to the
grand jury the misleading, evasive and false statements that the
President made to him.

rold I . Mr. Ickes, a former Deputy Chief of Staff,”’”
also related a conversation that he had with the President on the
morning of January 21, 1998, during which the President denied
the Lewinsky allegations.

Regarding that conversation, Mr. Ickes testified: “The two
things that I recall, the two things that he again repeated in

public -- had already said publicly and repeated in public that

same Monday morning was that he had not had -- he did not have a

-- or he had not had a sexual relationship with Ms. Lewinsky and

that he had done nothing -- now I'm paraphrasing -- had done

nothing to ask anybody to change their story or suborn perjury or

obstruct justice."’

72 Blumenthal 6/25/98 GJ at 17. See also Blumenthal
6/25/98 GJ at 26 (“My understanding was that the accusations
against him which appeared in the press that day were false, that
he had not done anything wrong”) .

7% Ickes 7/23/98 GJ at 8. Mr. Ickes worked as Deputy Chief
of Staff for President Clinton from early 1994 through January

1997. Idi
7% Ickes 6/10/98 GJ at 73. See also Ickes 8/5/98 GJ at 88
(“[H]e denied to me that he had had a sexual relationship. I

don't know the exact phrase, but the word “sexual' was there.
And he denied any obstruction of justice”).
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Mr. Ickes recalled that the President probably “volunteered”

375

this information. Mr. Ickes repeated the misleading, evasive
and false statements to the grand jury.

3. Analysis

The President made the following misleading statements to
his aides:

® The President told Mr. Podesta that he “had not engaged

in sex of any kind, shape, or manner with Ms.
Lewinsky,” i 8 1 X
® The President told Mr. Podesta, Mr. Bowles, and Mr.

Ickes that he did not have a “sexual relationship” with
Ms. Lewinsky.

® The President told Mr. Blumenthal that Ms. Lewinsky
“came on to him and that he had told her he couldn't
have sexual relations with her and that she threatened
him.”

L The President told Mr. Blumenthal that he couldn't
remember making any calls to Ms. Lewinsky other than
once when he left a message on her answering machine.

° The President told Mr. Podesta that “when [Ms.
Lewinsky] came by, she came by to see Betty [Currie].”

During the President's grand jury testimony, the President
explicitly admitted that his statements to aides denying a sexual

¢ In

relationship with Ms. Lewinsky “may have been misleading.”’
addition, the President conceded that he had been alone with Ms.
Lewinsky on numerous occasions’’ and that he “had occasional

telephone conversations with Ms. Lewinsky that included

35 Jckes 6/10/98 GJ at 73.
cite

Clinton 8/17/98 Deposition at 9-10, add other alone
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inappropriate sexual banter”® -- thereby implicitly conceding
that the factual predicates for other statements to aides were
misleading.

The President's motive for deceiving his advisors is clear.
The President knew that they would be called to testify regarding
any communications with him and Ms. Lewinsky, and he presumably
wanted his aides to disseminate his false but near-
contemporaneous statements regarding Ms. Lewinsky to anyone and
everyone, including the grand jury.

Moreover, the President's near-contemporaneous statements to
his aides were of heightened importancé because for many4months,
the President refused this Office's invitation to testify before
the grand jury. Thus, it was not apparent that the President's
voice would ever be heard by the grand jury. In the President's
view, the next best thing to his own denials were heartfelt
denials by his aides. The President may also have intended for
his aides to use his blanket denials to implicitly color their
view of particular facts, or he may have viewed the denials as a
simple method to keep the aides on the his team.

The President's denials were “not pro Eorma.> "

The aides to
whom he made the false statements trusted the President, and
believed his statements. The denials may have affected the
cooperation of those potential witnesses, and gravely affected

the ability of the grand jury to gather accurate information in a

378

Clinton 8/17/98 Depoéition at 9-10.
379

Podesta GJ cite.
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timely manner.

The President's only defense -to the charge of making false,
evasive and misleading statements to the potential grand jury
witnesses is a linguistic one. The President argues that at the
time he made the statements to his aides he carefully parsed them
and crafted each word so that the statements would not be
literally false. The President's defense is undermined by his
own admissions before the grand jury that his statements denying
the relationship “may have been misleading,” and the
contradictory grand jury testimony of some of the President's
most trusted, and most loyal aides.

For all of these reasons, there is substantial and credible
information that the President obstructed justice during the
grand jury investigation. He refused to testify for seven months
and simultaneously lied to potential grand jury witnesses knowing
that they would relay the President's statements to the grand

jury and thereby deceive the grand jury.
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TO:

FROM:

DATE:

MEMORANDUM

OIC Attorneys
Brett Kavanaugh
Indictment/Impeachment

December 3, 1996

John asked me simply to circulate relevant materials on the question whether a sitting
President may be indicted, a question that is obviously intertwined with the research Stephen and
Craig have been doing on Section 595(c). I attach the following illustrative materials:

(1

2

3)

4)

&)
(6)

The relevant portion of the brief of President Nixon in the Supreme Court in
United States v. Nixon. (The Special Prosecutor did not address the issue squarely
in his brief.)

The relevant portion of the reply brief of President Nixon in the Supreme Court
in United States v. Nixon.

The brief submitted by Solicitor General Bork in the District Court of Maryland,
arguing that a sitting Vice President could be indicted but a sitting President could

not.

The relevant portion of the brief of Solicitor General Dellinger in Clinton v. Jones,
to be argued in the Supreme Court in January.

The relevant portion of Professor Tribe’s treatise.

An article by Byron York in the American Spectator that summarizes the
impeachment/indictment issues.
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FILE

JUN 21
Nos. 73-1766 and 73-183

Jn fhe Suprens Gourt of the ﬂ%nitezi States

OcroBeg Tery, 1973
_TE—
U~N1TED STATES oF AMERICA, PETITIONER
v
" RicHarD M. Nixox, PRESIDENT op THE
UNitED STATES g AL., RESPONDENTS
—_
Ricrarn M, Nixox, PRESIDENT oF THE
U~itep STATES, CROSS-PETITIONE
v. '
UNITED STATES oF Anmmc,\, RESPONDENT

————

oY WriTs OF C'ERTIORARI BEFORE JUDGIENT

TOTHE vy TED &TATES COURT oF APPE4Lg For rtiug DISTRICT
OF COLUSBIA CIRCUIT

—————

.BRIEF FOR THE RESPONDENT, CROSS-PETITIONER
RICHARD M. NIXOR, PRESIDENT OF THE UNITED STATES

————

JAMES p, 8T, CLAIR,
MICHAET, Al BTERLACCI.
P,

’
Allomeye for the Pre:ldcnf.
The White Houase,
Waah ington, D.c. 20500,

Telephone Number: 436-14 14,
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'Nos.78-1766 and 73-1834] ' JUL 1 19%

MM[‘RUDAK R, C

3n the sugrenm @ouri of the Hhites Saies

Ocmnnn TEBM 1973

.Um'rr.o STATES OF AMEch-, P'E'I'ITIONI-_:R %
v s

3 _Rxcmmn M N1xoN, PRESIDENT OF THE U\ITED STATES
' ET AL., nsspovosx'rs fo

‘Rictarp M. Nixox, PRESIDENT OF THE U\'ITED STATES _
T CROSS-PETITIONER

: v. ;
UNITED STATES OF AMERICA, RESPONDENT

oy .WRH.'S OF CERTIORARI BEFORE JUDGMENT TO THE-UNiTED
STATES COURT OF APPEALS FOR THE DRiSTRICT OF COLUMBIA
OIRCUIT

BEPLY BRIEF FOR THE RESPONDERT, CROSS-PETITIONER
BICEARD M. NIXON PRESIDENT OF THE UNITED STATES o

JAMES D. ST. CLAIR,. _
'MICHAEL A. STERLACCI,
JEROME J. MURPHY,
LOREN A. SMITH,

. JAMES R. PROCHNOW,
EUGENE R. SULLIVAN,
JEAN A. STAUDT,

JAMES J. TANSEY,

. Attorneys for the President,
0f Counsel '

CHARLES ALAN WRIGHT,
LEONARD GARMENT.

The Whitc House, Washington, D.C. 20500, *
Telephone Number: 456-1414.
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UNITED STATES DISTRICT CO
DISTRICT OF MARYLAND

In Re Proceedings of The Grand Jury
Impaneled December 5, 1972:

Misc. No. 73-

Application of Spiro T. Agnew
Vice President of the United States

MEMORANDUM FOR THE UNITED STATES
CONCERNING THE VICE PRESIDENT'S
CLAIM OF CONSTITUTIONAL IMMUNITY

The motion by the'Vice Président poses a grave
and unresolved constitutional issue: whether the Vice
President of the United States is subject to feqeral grand
jury investigation and possibie indictment and érial while
still in office. Due to the. historic. independence and

vital function of the Grand Jury, motions to interfere with

or restrict its investigations have traditionally met with

disfavor. See, e.g., United States v. Dionisio, 410 U.S.

1 (1973); Branzburg v. Hayes, 408 U.S. 665 (1972); United

States v. Ryan, 402 U.S. 530 (1971). Thus in ordinary

circumstances we would oppose litigious interference with

y . wi H\o',-:!' veaaeed o .
grand jury proceedings netwithstanmdime the underlying merits
of any asserted claim of immunity.. But in the special

circumstances of this case, which involves a constitutional

issue of utmost importance, we believe it appropriate, in

2 | 1
\eoth )

the interest ofifhe Vice President and im-the—interese-of—"
the nation, that the Court resolve the issue at this stage
of the proceedings.

Counsel for the Vice President have ably advanced
arguments that the Constitution prohibits the investigation
and indictment of an incumbént Vice President. We

acknowledge the weight of their contentions. In order that

judicial,resolutioﬁ\Bf\the issues may be fully inforrted,

M e
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however, we wish to submit considerations that suggest a
different conclusion: that the Congress and the judiciary
possess concurrent jurisdiction over allegations made
concerning a Vice President.

This makes it appropriate that the Debartment
of Justice state now its intended procedure should the
Court conclude that an incumbent Vice Presidenﬁ is amenable
to federal jurisdiction prior to removal from office. The
United States Attorney will, in that event, complete the
presentation of evidence to the grand jury and await that
body's determination of whether an indictment is proper.
Should an indictment issue, the Department willmhold the
proceedings in abeyance for a reasonable time, if the
Vicé President consents to a delay, in order to offer the
House of Representatives an opportunity Eo consider the
desirability of impeachment proceedings._/

The Department believes that this deference to tﬁe
House of Representatives at the'indictment stage, though _
not constitutionally required, is an appropriate accommo-
dation of the respective interests involved. It reflects
a'proper comity between the different branches of government,
especiaily in view of thg significance of this matter for
our national polity. We also appreciate the-féct'that the
Vice President has expressed a desire to have fhis matter
considered in the forum provided by the Congress. The
issuance of an indictment, if any, would in the meantime
toll the statute of limitations and preserve the matter for
subsequent resolution.

We will first state the posture of this matter
and then offer for the Court's consideration arguments
based upon the Constitution's texEj%}ts rationale, and

~__

*/ We note that the Speaker of the House, Representative

Carl Albert, though declining to take action at this stage, has

not foreclosed the possibility that he might recommend House

action at a subsequent stage. 5
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historic practice which indicate that all civil officers
of the United States other than the President are emenable to
the federal criminal process either before or after the

conclusion of impeachment proceedings.

STATEMENT

A Grand Jury in this District, impaneled
December 5, 1972, is currently conducting an investigation
of possible violations by Spiro T. Agnew, Vice President
of the United States, and others of certain provisions of
the United States Criminal Cocde, including 18 U.S.C. 1951,
1952 and 371, and certain criminal provisions of the-
Internal Revenue Code of 1954. This investigafion is now
well advanced and the Grand Jury is in the process of
rece1v1ng evidence.

The Vice President has moved to enjoin "the Grand
Jury from conducting any investigation looking to possible
indictment of [Mr. Agnew] and from issuing any indictment,
presentment or other charge or statement pertaining to [him]"
(Motion, p. 1). Mr. Agnew has further moved "to enjoin the
Attorney General of the United States, the United States
Attorney for the District of Marylend and all officials
of the Unlted States Department of Justice from presentlng
to the Grand Jury any testlmony, documents,'or other
materials looking to p0551b1e indictment of [him] and from
discussing with or disclosing to any person any such
testimony document or materials" (Motion, p. 1-2).

The Vice President's motion is based on two
contentions: (1) that "[t]lhe Constitution forbids that
the Vice President be indicted or tried in any criminal
court," and (2) that "officials of the prosecutorial arm
have.engaged in a»sEEioy campaign of statements to the
press which could have;no purpose and effect other than
to prejudice any grand or petit jury hearinéwevidence

relating to the Vice Presidnet * * *" (Motion, p. 2).
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On September 28, 1973, this court directed
that the Department of Justice submit its brief on the
Landl§
constitutional issue on October 57—%9437I1ts brief on the
remaining issue on October 8, 4972, that the Vice President's
counsel file a reply brief'on Octdber 11, and that oral
argument be had on ctober 12. This Memorandum is submitted,
on behalf of the United States, the Grand Jury, and the
individuaiArespondents named in the motion, in opposition
to thé claim that the Grand Jury should be enjoined because
the Vice President cannot "be indicted or tried in any
criminal court" (Motion, p. 1).
I o
THE TEXT OF THE CONSTITUTION

AND HISTORIC PRACTICE UNDER

" For N...lT DO NOT SUPPORT A BROAD
el IMMUNITY €% CIVIL OFFICERS

PRIOR TO REMOVAL

Analysis of the Constitution's text demonstrates
that no general immunity from the criminal process exists
for civil officers who are subject to impeachment. .

1. The Constitution provides no explicit
immunity from criminal sanctions for any civil officer.
The only express immunity in the entire document is found
in Article I, Section 6,.which providés:that"

The Senatcrs'and’hepresentafives'iff

* * * shall in all Cases except Treason, .

Felony and Breach of the Peace, be

privileged from Arrest during their

Attendance at the Session of their

respective Houses, and in going to and

returning from the same * * *, :

Since the Framers knew how to, and did, spell
out an immunity, the natural inference is that no immunity
exists where none is mentioned. Indeed, any other reading
would turn the constitutional text on its head: the
construction advanced by counsel for the Vice President

requires that the é;EIicit grant of immunity to legislators

be read as in fact a partial withdrawal of a complete
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immunity legislators would otherwise have possessed in
common with other government officers. The intent of
the Framers was of course precisely to the contrary.

Cf. United States v. Johnson, 383 U.S. 169, 177-185 (1966).

In the face of this strong textual showing it
would require a compelling constitutional argument to erect
such an immunity for a Vice President. Counsel for the
Vice President contend that such an argument is provided
by Article I, Section 3, Clause 7, by Article II, Section
4, and by the Twelfth Amendment. WeAwill examine each of
these contentions in turn. .

2. Article I, Section 3, Clause 7 provides:

Judgment in Cases of Impeachment shall

not extend further than to removal from

Office, and disqualification +to hold and

enjoy any Office of honor, Trust or Profit

under the United States: but the Party

convicted shall nevertheless be liable and

subject to Indictment, Trial, Judgment and

Punishment, according to law.

There is in this language no suggestion that
criminal punishment for civil officers of the United States
must be deferred until the Senate had convicted in an
impeachment proceeding. It is merely a statement that such
a conviction does not bar further punishment. The -clause-
merely precludes a plea of double jeopardy; it does not
affect the sequence of the two processes.f/

Counsel for the Vice President read this language

as containing the negative pregnant that a civil officer

cannot be liable and subject to indictment and other criminal

*/ A student of the subject, after showing that impeachment
1s a civil proceeding, explains the saving provision: "If
impeachment is not criminal, it may be asked, why was it
deemed necessary ta_have a saving clause for subsequent
indictment and punishment. Possibly the saving clause was
designed to preclude an inference from the unmistakable
criminal nature of English impeachment that.an impeachment
could be pleaded in bar to a subsequent criminal prosecution,

(footnote con'd on next page)
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process prior to conviction on impeachment, and they
cite the remarks of Alexander Hamilton and Gouverneur
; e . -— ]
Morris as supporting this position (Memo., p. 9)—
Those remarks, however, do not appear to be addressed

directly to the issue of the necessary sequence of

indictment and impeachment; they merely paraphrase the
* %

constitutional language for explanatory purposes.

*/ (footnote con't from preceeding page)

an excess of caution." Berger, Impeachment: The Consti-
tutional Problems 80 (Cambridge, Mass., 1973) . Just as

an individual may be both criminally prosecuted“and deported
for the same offense (see Fong Yuerind v. United States, 149
U.S. 698, (1893)), a civil officer could be both criminally
pPunished and impeached even absent the Article I, Section 3
proviso.

*/ Gouverneur Morris' explanation for making the Senate
rather than the Supreme Court the judge of impeachment --
that trial in the Court on separate criminal issues would
follow -- is historically unsupported. The principal reason
for that choice of forum apparently was the fact that the
Supreme ourt would have been appointed by the President and
therefore could not be trusted to deal independently with his
impeachment. See 2 Farrand, Records of the Federal Conven-
tion 550-552. (New Haven, 1.911) -

**/ It is true, as is stated in the memorandum submitted
on behalf of the Vice President (Memo., p. 10), that in
the debates in North Carolina on ratification, Governor
Johnson expressed his view that indictment could only
follow impeachment. However, James Iredell, who was the
"Mastermind" of the North Carolina Ratification Convention
-~ (2 Bancroft, History of the Formation of the Constitution:

of the United States of America 348 (New York, 1882)), and
later became a Justice of the Supreme Court, argued force-
fully that impeachable officers are subject to indictment -
while in office. See 4 Elliot, Debates of the Federal
Constitution 37, 109 (Philadelphia, 1876). -
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The Framers did not in fact debate the question whether

impeachment must precede indictment. When their attention
wvas directed specifically to the Office of.the Presidency,
their remarks strongly suggested an'understanding that the
President, as the Chief Executive, would not be subject to

ordinary criminal process. See 2 Farrand, Records of the

Federal Convention 64-69 (New Haven, 1911). But nothing

in the debates suggests that such immunity would extend o

any lesser officer and, as we show below (see PP. ¢ dnfra),

there are substantial reasons, embedded not only in the
constitutional framework but in the practical exigencies
of government, for distinguishing between the President,
on the one hand, and all lesser officers including the
Vice President, on the other, in this regard.
Notwithstanding the paucity of debate or con-
temporaneous commentary on the issue, it is clear that the
Framers and their contemporaries understood that impeachaf
ble officers are subject to criminal process. Thé first
Congress, many of whose members had been delegates to the

Constitutional Convention, promptly enacted Section 21 of

- the Act of April 30, 1790, 1 Stat. 117, recognizing that

sitting federal judges were_criminally puﬁishable £OX . " ~a
bribery and providing for their disqualification from |
office upon conviction. And in 1796, Atforney General
Lee informed Congress that aAjudge of a territorial court,
a civil officer subject to impeachment, was indictable for

criminal offenses while in office. 3 Hinds, Precedents of

“the House of Representatives 982-983 (Washington, 1907).

These considerations, together with those rooted in the

-constitutional text and practicalities of government that

\ .
we shall next discus§7\have led subsequent commentators
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to conclude, with virtual unanimity, that the Framers
did not intend civil officers other than the President
to be immune from criminal process. See, e.g., Rawle,

A View on the Constitution of the United States of

America 169, 215 (Philadelphia, 1829); Simpson, supra,

52-53; eerick, Impeaching Feaeral Judges: A Study of

the Constitutional Provisions, 39 Fordham L. Rev. 1,

55 (1970) .
The sole purpose of the caveat in Article I,
Section 3, that the party convicted upon impeachment may
nevertheless be punished criminally, is to preclude the
argument that the doctrine of double jeopardy saves the
offender from the second trial. This was the interpre-
tation of the clause offered by Luther Martin, a member of
the Constitutional Convention and‘Judge.Chase's counsel,
during Chase's impeachment. 14 Annals of Congress, 8th
Cong., 2d Sess., p. 423. 1In truth, impeachment and the
criminal process serve different ends so that the outcome
of one has no legal effect upon the outcome of the other.
James Wilson, an important participant in the Constitutional
Convention,——/ put the matter succinctly:
Impeachments * * * come not * * % within
the sphere of ordinary jurisprudence.
They are founded on different principles;
are governed by different maxims, and are
directed to different objects; for this
reason, the trial and punishment of an
offense in the impeachment, is no bar to
a trial of the same offense at common law.

[I Wilson, Works 324 (Cambridge, Mass.,
1967) .]

/ "James Wilson was the strongest member of this [the
Pennsylvania] delegation and Washington considered him to
be one of the strongest men in the convention. * * * fe
had served several times in congress, and had been one of
the signers of the Declaration of Independence. At forty-
five he was regarded as one of the ablest lawyers in America."
Farrand, The Framing of the Constitution 21 (New Haven, 1913).

FOIA # none (URTS 16305) Docld: 70105128 Page 162



Because the two processes have different
objects, the considerations relevant to one may not be
relevant to the other. For that reason, neither convic-
tion nor acquittal in one tfial, though it may be persua-
sive, need automatically determine the result in the other
trial. To take an obvious example, a civil officer found
not guilty by reason of insanity in avcriminal trial could
certainly be impeached nonetheless.

The argument advanced by counsel for the Vice
President, which insists that only.a party actually con-
victed upon impeachment may be tried crlmlnallyp would
tie the two procnsses together in an impermissible manner.
Impeachment trials, as that of President Andrew Johnson
reminds us, may sometimes be influenced by pplitical pas-
sions and interests that would be rigorously excluded
from a criminal trial. These may produce unwarranted
acquittal. Or somewhat more than one-third of the
Senate might conclude that a particular offense, though
properly punishable in the courts, did not warrant convic-
tion on impeachment. Hence, if Article I, Section 3,
Clause 7, were read to mean that no one notic0nvicted
upon impeachment could be tried crlmlnally, the failure -
of the ﬂouoe to vote an impeachment, or the failure of.
the impeachment in the Senate, would confer upon the civil
officer accused complete and -- were the statute of limita-
tions permitted to run -- permanent immunity from criminal
Prosecution however plain his guilt. There is no such
requirement in the Constitution or in reason. To adopt
that view would give Congress the power to pardon by
acquittal or even by mere inaction; since the officer

would never be a "Party convicted" upon impeachment,
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even though the Constitution lodges the power to grant
Clemency exclusively in the President. The Framers
certainly never supposed that failure to obtain convic-
tion upon impeachment conferred permanent criminal
immunity.

The conclusion seems required, therefbre, that
the Constitution provides that-the "Party convicted" is
nonetheless subjecé to criminal punishment, not to estab-
lish the sequence of the two processes, but solely to
establish that conviction upon impeachment does not raise a

4

double jeopardy defense in a criminal trial.——

2. The argument made by counsel for the Vice
President concerning Article II, Section 4
Seems no more persuasive. That section of
the Constitution provides:

. The President, Vice President and all

civil Officers of the United States, shall

be removed from Office on Impeachment for,

and Conviction of, Treason, Bribery, or

other high crimes and Misdemeanors. '

The Vice President's contention that he is
immune from criminal process while in office rests heavily
on the assumption that even initiation of the process of
indictment, trial, and punishment upon conviction, would
effect his practical removal from office‘in a manner viola-
tive of the exclusivity of the impeachment power (See, e.g.,
Memo., pp. 2, 5-6). This assumption is without foundation
in history or logic.

We agree that conviction upon impeachment is the
exclusive means for removing a Vice President from office.
Although non-elective civil officers in the executive
branch may be dismissed from office by the President, and
Senators and Representatives may be expelled by their
respective Houses,—higf?rically the President, Vice

President, and federal jﬁdgés have been rémovable from

office only by impeachment. But it is clear from history
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that a criminal indictment, or even trial and conviction,
does not, standing alone, effect the removal of an impeach-
able officer.

As counsel for the Vice President point out
(Memo., pp. 14-15), one of his predecessors, Aaron Burr,
vas subject to simultaneous indictment in two states while
in office, yet he continued to- exercise his constitutional
respohéibilities until the expiration of his term.——/
Judge John Warren Davis of the United States Court of
Appeals for the Third Circuit, and Judge Albert W. Jchnson
of the United States District Court for the Middle District
of Pennsylvania, were both indicted and tried while in
office; neither was convicted, and each continued to hold

office during trial. See Borkin, The Corrupt Judge 95-186 .

(New York, 1962). Judge Kerner of the Seventh Circuit,
whose conviction for bribery is currently pending on appeal,
has not yet been removed from office. Similarly, the
criminal conviction of Congressmen does not act to remove

them from office: "the final Judgment of conviction [does]

not operate, ipso facto, to vacate the seat of the convicted
Senator, nor compel the Senate to.expel him or to regard

him as expelled by force alone_of-the,judgmentg"'-Burton‘v.

United States, 202 U.S. 344, 369.

This is not to say that trial and punishment
would not interfere in some degree with an officer's
exercise of his public duties, although, as the case of

Aaron Burr illustrates, mere indictment standing alone

/ Apparently neither Burr nor his contemporaries
considered him constitutionally immune from indictment.
Although counsel for the Vice President assert that Burr's
indictments were "allowed to die" (Memo., p. 15), that was
merely because "Burr thought it best not to visit either
New York or New Jersey." Parmet & Hecht, Aaron Burr:
Portrait of an Ambitious Man, 231 (New York, -1967).
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c¢ualify a replacement. This is recognition that the President

is the only officer whose disability while in office incapacitates
a branch of government. The Constitution makes no provision,
baecause none is needed, for the disability of a Vice President,

a judga, a legislator, or any subordinate executive branch

officer.
Counsel for the Vice President suggest (Memo., pp. 7-8, 18)
that adoption of the Twelfth Amendment, providing for separatea

e¢lections of the President and Vice Prasident, in somes way

1=

supporkts immunity for a Vice President. In fact, the implication
of the Amendment is the contratry. The original con&titutional
plan was that each elector should vote for two persons for
President. The man receiving the greatest vote was to be
Praesident -and the runnerup was to be Vice President. The Vice
President was thus the next moét powerful contender for the
Prasidency. The Framers, however, did not fowsee the development
of political parties which ran "tickets," one man standing for
President and the other for Vice President. An elector would
then cast one ballot for each of these cagdidates which had
the embarrassing result that Thomas Jefferson and Qaron BUre,
thdugh regarded"y their party as condidates for, respectively,
President and Vice President, received an equal number of votes.
There being no constitutionally“elected President, the election:
was thrown into the House of Representativeé. The Twelfth
Awmendment, adopted in response, proyided separate élections S0
that é man wanEed only as Vice Prosident should not thus block

the election of the man wanted as President. The adoption of ths

~

\1
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Twelfth Amendment, therefore, was recognition that the Vice
President, under a party system, is not the second most desired
man for President but rather an understudy chosen by the
presidential candidate. That recognition does not magnify

the constitutional position of a Vice Pregident, =~

../ The related argument that the Framers could not have intended
the President, through his Attorney General, to harass political
rivals and therefore the Vice President must be immune from
criminal process (see Memo., p. 18), is unsound. Not only is the
Vice President rarely, if ever, an important political rival ‘
of the President once he accepts the secondary office, but the
logical implication of that argument is that all major politicians—-
Senators, Governors, and many persons not even holding office-—must
be freed of responsi ility for criminal acts.
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Thus we conclude that considerations derived
from the structure of the Constitution itself indicate
that only a President Possesses immunity from the
criminal process pPrior to impeachment . The position of
a Vice President would appear to be similar to that of
judges, Congressmsn, and oﬁher civil officers. There
are also, howaver, practical cansiderations that point
in the same direction. Such considerations are entitled
to weight in the abksense of compelling constitutional
reasons for an immunity of the sort we have shown exist
only for the Presidency. %n many cases, for instance,
problems will be posed by the presence of co-conspirators
and the running of the statute of limitations. An official
accused of .taking bribes has obviously had co-conspirators,
it thecharges are true. Tven if the officer were immune,
the co-conspirators would not be. The result would be
that the grand ana petit juries would receive evidence about
the illegal transactions and that evidence would inevitably
name the officer as the recipient of the bribes the
defendants gave. The trial might end in the conviction
of the co-conspirators for bribing the officer, vet the
officer would not ba on trial, would not have the oppox-
tunity o cross-exawmine and present testimony on his own
behalf. The man and his office would be slandered and
deneanad without'a trial in wﬁich he was heard. The man
might prefer that to the risk of punishment, but the courts
should not adopt a rule +hat opens the office £o such a
demeaning procedure.

roblem is raised by the motion

=
=
=
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here which asks this Court o prohibit "the Grand Jury

from conducting any investigation looking to the [Vice
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President's] possible indictment"” and to enjoin the

Prosecutors from presenting any cvidence to the grand

jury "looking to [his] possibie indictnant" (Motion, o. 1).
The criminal investigation being conducted by

the grand jury is wide-ranging, and the Vice President is

not its sole subject. The evidence being presented,

while it touches on the Vice President, involves others

also.' It would be virtually impossible to exclude all

evidencelrelating to the Vice President and at the samea

time present evidence relating to possible cCo-conspirators

in a'méaningful manner. Thus enjoining the invgétigation a

Presentation of evidence "looking to the possible indictmen

of [the Vice President]” would require the investigations

of other persons also to be suspended. The relief therafore

would plainly "frustrate the public's interest in the fair
and expeditious administration of the criminal laws"

(United States v. Dionisio, supra, 410 U.S. at 17).

The statute of limitations with respect to some
0f the possible illegal activities being investigated will
run in December 1973. A suspension of the grand jury's

investigation of the Vice President and others could

tharefore jeopardize the possibility of a timely ind

LOT=

ment. "The possible expiration of a period of iimitations
if, of course, highly relevant to the exercise of the
court's discretion® determining whether to stay the

presentation of evidence to +he grand jury. Grant v.

United States, 282 F.2d 165, 170 (C.A. 2) (Friendly, Cui s

Should this Court suspend the grand jury investi-
gation the result would likely be to accord the Vice

President and otherxggffons permanent immunity from pro-

secution through ihe running of the statute of limitations
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even though it is unlikely he is entitled to the temporary

immunity, pending conviction upon impeachment, that his
counsel claim for him.

CONCLUSION

-~

I~ or the reasons stated, applicant's motion should

be denied.

Respectfully submitted.

ROBERT H. BORK,
Solicitox General,

{EITH A. JONES

EDMUND W. XITCH

Assistants to the Solicito
Genaral.
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THE STRUCTURE OF 'THE CONSTUTION AND THE
WORKINGS OF THE CONSTITUTIONAL SYSTEM DO.
NOT IMPLY AN IMMUNITY FOR A VICE PRESIDENT
The Constitution is an intensely practical document and
judicial derivation of powers and immunities is necessarily
!

based upon consideration of the documents structure and of the
jS)

practical results of alternative interpretations. McCulloch v.

Maryland, 4 Wheat. 316 (1819); Stuart V. Laird, 1 Cranch

299, 308 (1803); Field wv. Clark, 143 U.S. 649, 691 (1892) ;

Cnited States v. Midwest O0il Co., 236 U.S. 459, 472-473 (1915) ;

United States v. Curtis-Wright Corp., 299 U.S. 304, 328-329

(1936). We turn, therefore, to a structural and functional

m

analysis of the Constitution in relation to the immunity
claimad for Viee Présilents.

The real question underlying the issue of whether indictment
of any. particular civil officer can-precede conviction upon
impeachment~-and it is constitutional in évery sense because it
.goes to the heart of the operation of government-—is whether
a governmental function would be seriouslyAimpaired if a particular
civil officer were liable to indictment befbré being tried on
impeachment. The answer to that question must'neceésarily vary
with the nature and functions of the office involved.

We may begin wiﬁh a category of civil officers subject
£0 impeachment whom we think may clearly be tried and convictad

prior to removal from office through the impeachment process:
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federal judges. A judge may be hampered. in the performance

of his cduty when he is on trial for a felony but his personal
incapacity in no way threatens the ability of the judicial branch
to continue to function effectively. There have been frequent
Qccasions where .death, iilness, or disqualification has removed
all of the available judges from a district or a cireuit and

even this extreme circumstance has-been met effectively by the
assignment'of judges from other districts and eircuits.

Similar considerations apply to Congressmen and these
practical judgments are reflected in the Constitution. As
already noted, Article I, Section 6 provides a very ‘Limited
immunity for Senators and Representatives and explicitly permits
theam to be tried for felonies and breaches of the peace. This
linited grant of immunity demonstrates a recognition that,
although the functions of the legislature are not lightly to be
interfered with, the public interest in the expeditious and
even-handed administration of the criminal law outweighs the
cost imposed by the incapacity of a single legislator. Such

incapacity does not seriously impair the functioning of Congress,*/

_/ The Departicent of Justice is now contending that a United
States court of appeals judge is subject to indictment, conviction,
and sentencing prior to removal through the impeachment proceass.

: United States v. Kerner, now pending in the Court of Appeals
for the Seventh Circuit, No. 73-000. This, of course, is the |
historic position of the Department. . See PPR. , Supra.

¢

n
©
o)

O

./ It seems too clear for argument that other civil officers,
such as heads of executive departments, are fully subject to
criminal sanctions whether or not first removed from office.
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Almost all legal commentators agree, on the other hand,

“that an incumbent President must be removed from office through
conviction upon an impzachment before being subject to the
criminal process. Indeed, counsel for the Vice Presiaent takes
this position (Memo, PR o It will be instructive té axamine
the basis for that immunity in 6rder to see whether its rationale
also fits an incumbent Vice President, for that is the crax of -
the question before the Court. )

As we have noted, ol » supra, the Framers' discussions

assumed that impeachment would precede criminal trial because

their attention was focussed upon the Presidency. (See also,.
&

2 Farrand, supra, p. 500; and Hémilton, The TFederalist, Nos. 65
and 69) They assumed that the nation's ChiefAExecutive, responsible
as no other single officer is for the affairs of the United
States, would not be taken from duties that only he can perform
unless and until it is determined that he is to be shorn of those
duties by the Senate.

The scope of the powers lodged in the single man.occupying
the Presidency is shown by the b;iefest review of Artice II of
the Constitution. The whole "executive. Power" is vested in
him and that includes the powefs of the "Commander in Chief of
the Army and the Navy," the power to command the executive
departments, the powershargd with the Senate to make treaties
and to appoint ambassadors, the power shared with the Senate to
appoint Justice of the Supreme Court and other civil officers,
the power and responsibility to execute the laws, and the power

to grant reprieves and pardons. The constitutional outline of
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the powers and duties of the Presidency, though more complete
than noted here, does not flesh out the full importance of
the office, but this is so universally recognized that we do
not pause to emphasize it.

Without in any way denigrating the constitutional functions
of a Vice President, or those of any individual Supreme Court
Justice or Sanator, for that matter, they are clearly less crucial
to the opefations of government than those of a.P;esident. A
Viee President has, in fact, only three constitutional functions:
to replace the President in the event of the President's removal
from office, death, resignation, or inability to distharge the
pcwers and duties of his office (25th Amendment, Section 1, 3, and
4); to make, together with a majority of either the principal

officers of the executive departments or such other body as
Congress may by law provide, a written declaration pf the President's
inability (25th Amendment, Section 3): and to preside over the
Senate, which Vice Presidents rarely do, and cast the deciding
vote in case of a tie (Article I, Section 3} s

None of a Vice President's constitutiqnal functions is
substantially impaired by hislliabilitylto the crimipal process.
The only prcoblem that might arise wouid be the death of a President
at the time a Vice President was the defendant in a criminal
trial. That would pose no practical difficulty; however.
The criminal proceedings would have to be suspended or terminated
and the impeachment process begun. This would leave the natiﬁn

in the same practical situation as would the institution of

../ The Framers assumed that Vice Presidents would not regularly
preside over the Senata~for they expressly provided in Artice o
Section 3, Clause 5, for thé election of a President pro tempore
to act to the Viee President's absence.
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impeachment proceedings against an incumbent President, the

sole legal difference being that the successor to office

would be the Speaker of the House of Representatives rather

than the Vice President. It is worth observing that though

the country has never beaen without a President it has ffequently
lacked a Vice President.

The inference that only the President is immune from
indictment and trial prior to removal from office also arises
from an examination of other structural features of the
Constitution. The Framers could not have contemplated prosecution
of an incumbent President because they &ested in hint’ complete
power over the execution of the laws, which includes, of course,
thé power to control prosecutions. (Article I, Section 3
And they gave him "Power to grant Reprieves and Pardons for
Offensés-against the United States, except in Cases of
Impeachment" (Article I, Section 2, Clause 1), a power that-is
consistent only with the conclusion that the President must be
removed by impeachment, and so deprived of the power to vardon,
before criminal process can be instituted against him. A Vice

President, of course, has no power -either to control prosecutions

r to grant pardons. These structuml features are thus consistent

C

“

with the conclusion that he may b2 prosecuted and convicted
while still in office.

Thié conclusion is reinforced by the Twenty-Fifth Amendment,
Saections 3 and 4. The problem, as we‘have noted, is one of the
funétioning of a branch of govérnment, andAit is noteworthy that
the President is the only offiéer of government for whose

temporary disability th=_Constitution provides procedures to
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~apparently does not seriously hinder full exercise of

the powers of the Vice Presidency. But the relationship
be;ween trial ana punishment, on the one hand, .and éctual
romoval from offiée, on the other, is far from automatic.

As perhaps the leading American commentator on impeach-

ment has observed (Simpson, A Treatise on Federal Inpeach-
ment 52 (Philadelphia, 1916)) :

A public officer may be criminally
convicted of trespass, though acting
under a claim of right, or for exces-
sively speeding his automobile, yet
neither would Justify impeachment. 1t
however, +he conviction was followed by
imprisonment, impeachment might be well
maintained, for the office would be
brought into contempt if a convict were
allowed to administer it. It may be
said that, in that event, impeachment
would depend on the severity or lenity
of a trial judge, and this would be so,
but for +the office's sake, a man may be
said to be guilty of a "high misdemeanor"
if he so acts as to be imprisoned.

Whether conviction of and imprisonment for minor offenses
must lead to removal on conviction of impeachment there-
fore depends, in any given case, on the sound judgment of
the Congress and the President's eéxercise of his pardoning
power. Certainly it is Pellucidly clear that criminal
indictment; trial, and even conviction of a Vicé President
would not, ipso facto, cause his removal; subjection éf a
Vice President to the criminal Process therefdre does not
violate the exclusivity of the impeachment power as the

means of his removal from office.
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lawsuits," id. at 751; and that the public interest in the President's
unimpaired attention to his official responsibilities must take precedence over
a private litigant's desire to obtain redress for legal wrongs, id. at 754
n.37. As explained above, the President would be faced with a "diversion of his
energies by concern with private lawsuits," id. at 751, if he were compelled
to defend himself against a private suit for damages during his term in office.
That diversion would "raise unique risks to the effective functioning of
government." Ibid. The teaching of Fitzgerald is that the judicial system

should not—terrd—ttseit isks. [FN8] )
W—\

FN8. A similar lesson can be drawn from the evident immunity of a sitting j

President from criminal prosecution. The available evidence strongly
indicates that the Framers did not contemplate the possibility that
criminal prosecutions could be brought against a sitting President. See,
€.g., 2 Max Farrand, Records of the Federal Convention of 1787, at 64-69,
500 (New Haven 1911); The Federalist No. 69, at 416 (Hamilton) (C. Rossiter
ed. 1961) (the President "would be liable to be impeached, tried, and, upon
conviction * * * removed from office; and would afterwards be liable to
prosecution and punishment in the ordinary course of law") (emphasis
added) . As the Court noted in Fitzgerald, "there is a lesser public
interest in actions for civil damages than * * *in criminal prosecutions."
457 U.S. at 754 n.37. In In Re Proceedings of the Grand Jury Impaneled
December 5, 1972, Civil 73-965 (D. Md.) (mem. filed Oct. 5, 1973), the
United States took the position that while a sitting Vice President is
subject to criminal prosecution, a sitting President is not.

————

*16 C. The court of appeals read Fitzgerald to mark the outer limit of
Presidential immunity. Pet. App. 8-9. In the court's view, "[t]he [Supreme]
Court's struggle in Fitzgerald to establish presidential immunity for acts
within the outer perimeter of official responsibility belies the notion * * *
that beyond this outer perimeter there is still more immunity waiting to be
discovered." Id. at 9. Because the instant case involves claims that are (with
one possible exception, see note 3, supra) beyond "the ‘'outer perimeter' of
[the President's] official responsibility," Fitzgerald, 457 U.S. at 756, the
court of appeals concluded that Fitzgerald precluded the recognition of any
constitutionally grounded immunity here. Pet. App. 9. And because the court of
appeals believed that the President "is entitled to immunity, if at all, only
because the Constitution ordains it," id. at 16, the court regarded Fitzgerald
as dispositive of the question whether a sitting President may be compelled to
defend against a private lawsuit during his service in office.

The court of appeals erred in asserting that deferral of litigation until the
President leaves office would "extend[] presidential immunity beyond the outer
perimeter delineated in Fitzgerald." Pet. App. 9. The plaintiff in
Fitzgerald *17 did not name former President Nixon as a defendant until
nearly four years after the conclusion of his Presidency. See 457 U.S. at
740. The case therefore did not implicate--and the Court accordingly did not
discuss--the potential conflicts between a sitting President's performance of
his constitutional responsibilities and the demands placed upon the defendant
in a civil lawsuit. Rather, the Court focused on the danger that the
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§ 4-17 FEDERAL EXECUTIVE POWER 289

be said of the Senate’s power to try impeachments.?’ Indeed, assertions
of executive privilege which thwart impeachment investigations or
trials can themselves quite properly become the basis for an article of
impeachment.

For example, prior to President Nixon’s resignation in August
1974, the Judiciary Committee of the House of Representatives recom-
mended to the full House an Article of Impeachment (Article III)
charging that President Nixon’s repeated refusal to comply with Judici-
ary Committee subpoenas issued in the course of the impeachment
investigation was “subversive of constitutional government,” since such
refusal involved a presidential usurpation of “functions and judgments
necessary to the exercise of the sole power of impeachment vested by
the Constitution in the House of Representatives.”

Although the House Judiciary Committee voted not to seek judicial
enforcement of its subpoenas to the President but sought instead to
submit the validity of those subpoenas to the House and Senate, it has
been suggested in plausible dictum that, if and when judicial enforce-
ment is properly requested, federal courts possess constitutional power
to review the validity of congressional impeachment subpoenas an-
swered by claims of executive privilege, and further that the congres-
sional interest in judicially enforcing such subpoenas (if otherwise
valid) is substantial enough to outweigh any danger that the prejudicial
publicity associated with the impeachment investigation might frus-
trate the impaneling of unbiased juries in ancillary criminal trials.?

§ 4-17. The Ultimate Remedy: Impeachment for High Crimes
and Misdemeanors

Although the impeachment process has been used periodically
since 1789,! there has been no judicial attempt to define its limits. This
is attributable, in part, to the constitutional language ostensibly confin-
ing the issue of impeachment to the legislative branch of government,
and thus arguably barring judicial review of impeachments under the
political question doctrine.2 What follows, therefore, is not a discussion

jury matters should be lawfully available that the Senate had tried him for non-

to disbarment committees and police disci-
plinary investigations and yet be unavaila-
ble to the House of Representatives in a
proceeding of so great import as an im-
peachment investigation.”); 40 Op.Atty.
Gen. 45 (1941) (executive privilege would
not be invoked in impeachment proceed-
ings).
21. See § 4-17, infra.

22. See Senate Select Committee v.
Nixon (II), 370 F.Supp. 521, 522-23 (D.D.C.
1974), aff’d, 998 F.2d 725 (D.C.Cir. 1974).

§ 4-17
1. For a survey of impeachments in the

United States, see “Impeachment and the
U.S. Congress,” Cong.Q. (March 1974).

2. See Ritter v. United States, 84 Ct.Cl.
293 (1936), cert. denied 300 U.S. 668 (1937)
(dismissing suit of a judge who contended

impeachable offenses: “the Senate was the
sole tribunal that could take jurisdiction of
the articles of impeachment presented to
that body against the plaintiff and its deci-
sion is final”). See generally C. Black,
Impeachment: A Handbook 53-55 (1974)
(urging that it would be absurd to reinstate
a President whose legitimacy had been
stripped through impeachment by the
House of Representatives and conviction
by the Senate, legislative bodies presuma-
bly reflecting the sense of polity); Broder-
ick,-“A Citizen’s Guide to Impeachment of
a President: Problem Areas”, 23 Catholic
U.L.Rev. 205 (1973). See also H. Black,
Constitutional Law 121-22 (1897); 1 J. Sto-
ry, Commentaries § 805, at 587; 3 W. Wil-
loughby, The Constitutional Law of the
United States 1451 (2d ed. 1929). That
impeachments are entirely beyond the pur-
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of a judicially articulated law of impeachment, but is instead an
independent analysis, buttressed as appropriate by conclusions that can
be drawn from the attempt to impeach President Nixon,® as well as
from earlier impeachment proceedings.*

Article II, § 4, provides that “[tlhe President, Vice-President and
all Civil Officers of the United States, shall be removed from Office on
Impeachment for, and Conviction of, Treason, Bribery, or other high
Crimes and Misdemeanors.” Members of Congress are not “civil of-
ficers” for purposes of impeachment. But although Senators and
Representatives thus cannot be impeached, they can be removed from
office. Article I, § 5 provides: “Each House shall be the Judge of the
Elections, Returns and Qualifications of its own Members. . . . Each
House may . . . punish its members for disorderly behavior, and, with
the concurrence of two thirds, expel a member.’

Although of course private citizens are not subject to impeachment,
the resignation of a “civil officer” does not give immunity from im-
peachment for acts committed while in office.® Congress might wish to
continue an impeachment proceeding after its target has resigned from
office in order to deprive the resigned officer of any retirement benefits
affected by the fact of impeachment or conviction; to solidify the lesson
of the officer’s misconduct in the form of clear precedent; or simply to
make plain to the public and for the future that the resigned officer’s
withdrawal from office was the result not of unjust persecution but
rather of the way in which the officer had abused an official position.

Under the provisions of article II, § 4, the President, Vice Presi-
dent, or any other civil officer may be impeached for, and convicted of,
“Treason, Bribery, or other high Crimes and Misdemeanors.” Of these
impeachable offences, only treason is expressly defined by the Constitu-
tion. Article III, § 3 states that “Treason against the United States,
shall consist only in levying War against them, or in adhering to their
Enemies, giving them Aid and Comfort.” Despite then-Congressman
Gerald Ford’s well-known assertion that “an impeachable offence is
whatever a majority of the House of Representatives considers [it] to
be”,” there is now wide agreement that the phrase “high Crimes and

view of the courts is not always conceded,
however. See R. Berger, Impeachment 108
(1973); I. Bryant, Impeachment, Trials and
Errors 182-97 (1972); Goldberg, “Question
of Impeachment,” 1 Hastings Con.L.Q. 5, 8
(1974); Rezneck, “Is Judicial Review of Im-
peachment Coming?”, 60 A.B.A.J. 681
(1974); Cf. Powell v. McCormack, 395 U.S.
486 (1969), discussed in § 3-6, supra. Giv-
en the decision of the Constitutional Con-
vention to transfer impeachment trials
from the Supreme Court, where they were
initially to have been conducted, to the
Senate, the more defensible view appears
to be the traditional one of non-reviewabili-

ty.

3. The impeachment effort was termi-
nated after the President’s resignation on
August 9, 1974,

4. Although impeachment has been
used primarily as a way of removing feder-
al judges, the special characteristics of ju-
dicial impeachments are not discussed
here, but rather in Chapter 3, supra.

5. See Powell v. McCormack, 395 U.S.
486 (1969).

6. See Firmage and Mangrum, “Remov-
al of the President: Resignation and the
Procedural Law of Impeachment,” 1974
Duke L.J. 1023, 1089-95.

7. 116 Cong.Rec. 11913 (1970). The fal-
sity of that position is evident from an
examination of the debates on impeach-
ment at the Constitutional Convention. In
response to a suggestion by Colonel Mason
that impeachments not be limited to cases
of bribery and treason, but include as well
instances of “maladministration,” Madison
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Misdemeanors” was intended by the Framers to connote a relatively
limited category closely analagous to the “great offences” impeachable
in common law England.®! In addition to treason and bribery, the
“great offences” included misapplication of funds, abuse of official
power, neglect of duty, encroachment on or contempt of legislative
prerogatives, and corruption.®

There have been only two serious attempts to impeach American
Presidents. In both instances, the offenses charged reflected the im-
pact of the common law tradition discussed here: offenses have been
regarded as impeachable if and only if they involve serious abuse of
official power.

President Andrew Johnson was impeached by the House of Repre-
sentatives in 1867 on the ground that he had attempted to dismiss
Secretary of War Stanton in apparent defiance of the Tenure of Office
Act of 1867.1° Johnson escaped conviction in the Senate by one vote.

Representative John Bingham, leader of the House Managers of
Impeachment, defined an impeachable offence in the traditional man-
ner: “An impeachable high crime or misdemeanor is one in its nature
or consequences subversive of some fundamental or essential principle
of government or highly prejudicial to the public interest, and this may
consist of a violation of the Constitution, of law, of an official oath, or of
duty, by an act committed or omitted, or, without violating a positive
law, by the abuse of discretionary powers from improper motives or for
an improper purpose.” !!

History has not dealt kindly with the impeachment of Andrew
Johnson. The procedural arbitrariness of the Johnson trial, and the
fact that the law Johnson ignored was widely regarded as unconstitu-
tional even before the Supreme Court so declared in Myers v. United
States,'? have together contributed to a fairly broad agreement that the
congressional attempt to oust Johnson was itself an abuse of power.!?

admonished that “so vague a term [would]
be equivalent to tenure during the plea-
sure of the Senate.” Mason then substitut-
ed the current constitutional language—
“other high crimes and misdemeanors”—
for “maladministration,” apparently to en-
sure that mere congressional disapproval
of the policies of a President could not
serve as a basis for impeachment. See M.
Farrand, The Records of the Constitutional
Convention of 1787 (1911).

8. See, e.g, R. Berger, Impeachment
58-102 (1978); C. Black, Impeachment: A
Handbook 8940 (1974); Broderick, “A Cit-
izen's Guide to Impeachment of a Presi-
dent: Problem Areas,” 28 Catholic U.L.
Rev. 205 (1978). Our law of impeachment
has also been said to derive from the Ro-
man law of infamy. See Franklin, “Ro-
manist Infamy and the American Constitu-
tional Concept of Impeachment,” 23 Buff.L.
Rev. 818 (1974). See generally “The Legal
Aspects of Impeachment: An Overview,”
prepared by the Office of Legal Counsel of
the Department of Justice (February 1974).

For an unusual argument that the im-
peachment clause makes impeachment and
conviction mandatory in cases of "high
crimes and misdemeanors” but optional in
other cases, see Note, “The Scope of the
Power to Impeach,” 84 Yale L.J. 1316
(1975).

9. See R. Berger, Impeachment 70-71
(1973).

10. The act was ultimately declared un-
constitutional. See Myers v. United
States, 272 U.S. 52 (1926), discussed in § 4-
10, supra.

11. 1 Trial of Andrew Johnson 157
(1868).

12. See note 10, supra.

18. There appears, however, to be a
growing revisionist view that the “real”
reason for Johnson's impeachment—his
systematic subversion of congressional re-

~-construction efforts—was a proper basis for

conviction and removal from office. See




292 FEDERAL EXECUTIVE POWER Ch. 4

Richard Nixon was the second President to become the subject of
serious impeachment proceedings. Mr. Nixon resigned from office as
the thirty-seventh President on August 9, 1974, after his compliance
with the Supreme Court’s decision in United States v. Nixon ™ disclosed
information which, when added to evidence already accumulated by the
House Judiciary Committee, made virtually inevitable the President’s
impeachment, conviction, and removal from office. The invocation of
the impeachment process in the Nixon case has led to a widespread re-
evaluation of the thesis, embraced by many after the Johnson acquittal,
that impeachment is of little practical significance as a check on the
Chief Executive.!®

Even before the final revelations, the House Judiciary Committee
had found that three proposed articles of impeachment were supported
by “clear and convincing” evidence. The Committee had accordingly
voted to recommend impeachment by the House and trial by the
Senate. These three proposed impeachment articles, voted by the
Committee on July 27, 29 and 30, 1974, provide specific illustrations of
the contemporary understanding of what constitutes “high crimes and
misdemeanors.” The Judiciary Committee first found that President
Nixon warranted “impeachment and trial, and removal from office”
because he had “prevented, obstructed, and impeded the administration
of justice” by engaging “personally and through his subordinates and
agents in a course of conduct or plan to delay, impede, and obstruct the
investigation of [the Watergate break-in]; to cover up, conceal and
protect those responsible; and to conceal the existence and scope of
other unlawful covert activities.” ¢ Under a second Article of Impeach-
ment, the Judiciary Committee determined that President Nixon, “in
violation of his constitutional oath . and in disregard of his
constitutional duty to take care that the laws be faithfully executed,”
“endeavored to obtain from the Internal Revenue Service in violation of
the constitutional rights of citizens, confidential information contained
in income tax returns for purposes not authorized by law. . . .;”
“misused” the FBI, Secret Service, and “other executive personnel in
violation or disregard of the constitutional rights of citizens. . . .;”
“authorized . . . a secret investigative unit . . . within the office o
the President, financed in part with money derived from campaign
contributions, which . . . engaged in covert and unlawful activities,
and attempted to prejudice the constitutional right of an accused . . .
to a fair trial;” *“failed. . . . to act when he knew or had reason to
know that his close subordinates endeavored to impede and frustrate
lawful inquiries by duly constituted executive, judicial and legislative
M. Benedict, The Impeachment and Trial Joint Res. No. 903, 93d Cong., 2d Sess. 1111
of Andrew Johnson (1973). (1974); Linde, “Replacing a President: Rx

for 21st Century Watergate,” 43 Geo.Wash.

§ s s 683 (1974) discussed in [ Rey 384 (1976) Havighurst, “Doing
y SUPEA Away With Presidential Impeachment:

16. See, e.g., Firmage and Mangrum,
supra note 6, at 1025-26. But the critical
thesis has not been abandoned, and propos-
als of a more parliamentary or quasi-par-
liamentary substitute for impeachment
continue to be advanced. See, e.g., H.

The Advantages of Parliamentary Govern-
ment,” 1974 Ariz.L.Rev. 223.

16. Article I specified nine “means used
to implement this course of conduct or
plan!!.
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entities . . .;” “knowingly misused the executive power by interfering
with agencies of the executive branch . . in violation of his duty to
take care that the laws be faithfully executed.”

In a third Article of Impeachment, the Judiciary Committee found
that President Nixon “failed without lawful cause or excuse to produce
papers and things as directed by duly authorized subpoenas issued by
the [Judiciary] Committee . . . and wilfully disobeyed such subpoe-
nas,” contrary to “his oath faithfully to execute the office of the
President.” The Committee stated that the subpoenaed information
was needed “to resolve by direct evidence fundamental, factual ques-
tions relating to Presidential direction, knowledge, or approval of
actions demonstrated by other evidence to be substantial grounds for
impeachment of the President [who] thereby assum[ed] to himself
functions and judgments necessary to the exercise of the sole power of
impeachment vested by the Constitution in the House of Representa-
tives.” 17

A number of independently plausible conclusions about the charac-
ter of impeachable offences are reinforced by the proposed Nixon
impeachment articles. The first of these is the limited usefulness of
“criminality” as a measure of “high crimes and misdemeanors”. Only
the first of the three Nixon impeachment articles voted by the House
Judiciary Committee (and limited portions of the second) dealt with
alleged presidential violations of federal criminal law.’® At the same
time, the Committee rejected an additional proposed article of impeach-
ment based on evidence of possible criminal irregularities in presiden-
tial tax returns and in expenditures of public funds to enhance the
value of President Nixon’s personal property.!®

The House Judiciary Committee’s proposal of the Nixon Impeach-
ment Articles therefore appears to confirm the view of most commenta-
tors: 2 A showing of criminality is neither necessary nor sufficient for

17. Article III was adopted by a smaller
majority (21-17) than Article I (27-11) or
Article II (28-10), in part because of doubts
as to the propriety of congressional, rather
than judicial, resolution of the Committee’s
right to subpoena the information from the
President. See Final Report on the Im-
peachment of Richard M. Nixon, President
of the United States, H.R. Rep. No. 1035,
93d Cong., 2d Sess., in 120 Cong.Rec.
H9103 (daily ed. Aug. 22, 1974). Those
doubts were perhaps understandable in
light of some of the Supreme Court’s need-
lessly extravagant if stirring language,
claiming for itself the role of “ultimate
interpreter of the Constitution,” in United
States v. Nixon, 418 U.S. 683, 704 (1974).
It has never been the law, however, that
only the Supreme Court can authoritative-
ly resolve constitutional disputes. The
whole thrust of the political question doc-
trine is in fact to the contrary. For an
argument that the Judiciary would none-
theless have provided a better forum for
deciding whether the President was obliged

to submit the requested information to the
House, see Pollak, “The Constitution as an
Experiment,” 123 U.Penn.L.Rev. 1318,
1323-28 (1975).

18. See 18 U.S.C. § 1510 (1970) (making
it a felony “willfully [to endeavor] . . . to
obstruct, delay, or prevent the communica-
tion of information relating to a violation
of any criminal statute of the United
States by any person to a criminal investi-
gator”).

19. Also rejected was an article based
on the administration’s secret-bombing of
Cambodia in 1969 and 1970. A useful dis-
cussion of the issue posed by that article
and its rejection appears in Pollak, supra
note 17, at 1329-39.

20. Among the most thoughtful studies,
one that reaches this conclusion is particu-
larly worth consulting: Committee on Fed-
eral Legislation, Association of the Bar of
the City of New York, The Law of Presi-
dential Impeachment (released Jan. 21,
1974).
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the specification of an impeachable offense.* That non-criminal activi-
ties may constitute impeachable offenses is hardly surprising. A delib-
erate presidential decision to emasculate our national defenses, or to
conduct a private war in circumvention of the Constitution, would
probably violate no criminal code, but it should surely be deemed a
ground of impeachment. And there is little doubt that, despite the
want of criminality, such an action would fall within the compass of the
common law’s “great offenses.” 2 In contrast, a President’s technical
violation of a law making Jjay-walking a crime obviously would not be
an adequate basis for presidential removal.? With respect to the
question of criminality, then, Edmund Burke’s opening statement at
the impeachment trial of Warren Hastings remains definitive: "It is by
this tribunal that statesmen who abuse their power . . . are tried

. not upon the niceties of a narrow [criminal] jurisprudence, but
upon the enlarged and solid principles of morality.”#* Nor could the
desire to insure that impeachment not be turned into a partisan
political weapon be satisfied by a mechanical rule tying impeachable
offenses to enumerated crimes, and it does not in fact require such a
rule. A commitment to principle can better be secured, insofar as any
verbal formula can help secure it, by accepting and acting on the
proposition that “Congress may properly impeach and remove a Presi-
dent only for conduct amounting to a gross breach of trust or serious

abuse of power, and only if it would be prepared to take the same action
against any President who engaged in comparable conduct in similar

circumstances.” 25

A second conclusion to which the Nixon affair points is that an
inductive approach to defining impeachable offenses makes substantial
sense. The House Judiciary Committee notably refrained from stating

any precise definition of
which particular proposed

“high crimes and misdemeanors” against
impeachment articles could be measured.

This approach minimized the possibility of serious partisan division
prior to consideration of the actual evidence. In many cases, it may not

21. See R. Berger, Impeachment 56-57
(1973); C. Black, Impeachment: A Hand-
book 33-35 (1974); C. Hughes, The Su-
preme Court of the United States 19 (1928);
Goldberg, “Question of Impeachment”, 1
Hastings Const.L.Q. 5 (1974); S. Boutwell,
The Constitution of the United States at
the End of the First Century (1895); Fen-
ton, “The Scope of the Impeachment Pow-
er,” 65 Nw.U.L.Rev. 719 (1970). But see
Thompson & Pollit, “Impeachment of Fed-
eral Judges: An Historical Overview,” 49
N.C.L.Rev. 87, 106 (1970); C. Warren, The
Supreme Court in United States History
293 (1922); I, Brait, Impeachment: Trial
and Errors (1972).

22. See generally Staff Report, House
Judiciary Committee, “‘Constitutional
Grounds for Presidential Impeachment”
(released Feb. 22, 1974).

23. Some crimes that do not relate di-
rectly to the President’s official duties may

nevertheless be impeachable offenses if
their character is such as to taint the office
of the presidency. For example, a Presi-
dent’s murder of a personal enemy, while
not bearing directly upon official presiden-
tial duties, would so malign the holder of
the office that the President, stripped of
legitimacy, would be unable effectively to
discharge presidential duties. See C.
Black, Impeachment: A Handbook 39
(1974). “At the heart of the matter is the
determination [that] the officeholder has
demonstrated by his actions that he is un-
fit to continue in the office in question.”
Committee on Federal Legislation, supra
note 20.

24, 7 E. Burke, Works 11, 14 (1839).

25. Committee on Federal Legislation,
supra note 20.
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be until such evidence is known that legislators will perceive the need
to abandon their ordinary partisan or personal loyalties. In this
special context, the usual equation between ignorance and impartiality
plainly makes little sense. Moreover, deciding whether impeachable
conduct has occurred primarily on the basis of the conduct’s factual
context, rather than in terms of the application of some general rule, is
more in keeping with the necessarily political—but not necessarily
partisan—character of the impeachment process.

We turn finally to a brief consideration of the process of impeach-
ment and trial. Article I, § 2, cl. 5, declares that “[tlhe House of
Representatives . . . shall have the sole Power of Impeachment.” 2
But what is impeachment? In many senses, it is analogous to a grand
Jjury indictment in the criminal justice system.2’ The House of Repre-
sentatives decides by majority vote whether charges raised against
“civil officers” are sufficiently serious, and are supported by sufficient
evidence, to warrant holding a Senate trial.

With respect to federal grand jury proceedings, the Supreme Court
has refused to establish a rule permitting defendants to challenge
indictments as supported by inadequate or incompetent evidence: in
the subsequent “trial on the merits, defendants are entitled to a strict
observance of all the rules designed to bring about a fair verdict.” 2
However this may be in the grand jury setting, in the context of
impeachment the institutional costs of a Senate trial, as well as the
extraordinary damage done to a civil officer’s reputation by the “mere”
fact of impeachment, have caused the House of Representatives to
impose restraints on its impeachment decisions that the Supreme Court
has not imposed on federal grand juries. For example, in 1974 the
House Judiciary Committee, charged by the full House with responsibil-
ity for making a preliminary (and probably definitive) decision as to
whether articles of impeachment should be voted against President
Nixon, imposed upon itself the requirement that any impeachment
article must be supported by “clear and convincing evidence” before it
could be favorably reported out of committee. It seems likely that the
House of Representatives itself would have applied the same standard
in voting on the articles of impeachment if President Nixon had not
resigned before such a vote could be taken.

Article I, § 3, cl. 6, governs the conduct of a trial of impeachment:
“The Senate shall have the sole Power to try all Impeachments. When
sitting for that Purpose, they shall be on Oath or Affirmation. When
the President of the United States is tried the Chief Justice shall
preside: and no person shall be convicted without the concurrence of

26. For an analysis of impeachment 28. Costello v. United States, 350 U.S.
procedure in the House, see Firmage and 359 (1956) (holding that a defendant in a
Mangrum, supra note 6, at 1032-50. The federal criminal case may be required to
place (if any) of executive privilege in stand trial, and that his conviction may be
House impeachment investigations is dis- sustained, where only hearsay evidence
cussed in § 4-16, supra. was presented to the grand jury which

indicted him).

27. See C. Black, Impeachment: A
Handbook (1974).
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two thirds of the members present.”# Although the Chief Justice
presides when the President is on trial, the Senate, possessor of “the
sole Power to try all Impeachments,” decides the procedural and
evidentiary rules which govern such trials. Under the prevailing rules,
the Senate can overrule decisions of the Chief Justice concerning the
admissibility of evidence, and, by passing questions to the Chief Justice,
individual Senators may interrogate witnesses.®

Article I, § 3, cl. 7, limits the effect of impeachment and conviction
by providing that “Judgement in Cases of Impeachment shall not
extend further than to removal from Office, and disqualification to hold
and enjoy any Office of Honor, Trust or Profit under the United States:
but the party convicted shall nevertheless be liable and subject to
Indictment, Trial, Judgement and Punishment, according to Law”.
Such criminal liability is absolute; Congress cannot eliminate it by a
grant of immunity, nor the President by an exercise of the pardon
power.5!

It is widely thought that article I, § 9, cl. 3,2 evidences the
intention of the Framers that the English practice of directing criminal
punishments against specific offenders as part of the legislative process
should not be adopted in the United States. At the same time, those
who drafted article I, § 3, cl. 7, did not wish to immunize office-holders
from criminal prosecution; the clause was designed in part to make
clear that criminal prosecutions subsequent to removal from office
would not constitute double jeopardy of the sort explicitly prohibited by
the fifth amendment.38

29. For an analysis of impeachment something other than a specification of

procedure in the Senate, see Firmage and
Mangrum, supra note 6, at 1050-62, 1073-
78. The place (if any) of executive privi-
lege in Senate impeachment trials is dis-
cussed in § 4-16, supra.

30. See “Impeachment and the U.S.
Congress.” Cong.Q. 12-13 (March, 1974).

31. US. Const., art. II, § 2, cl. 1, gives
the President the “power to grant . . .

pardons . . . except in cases of impeach-
ment.” See § 4-11, supra.
32. “No Bill of Attainder . . . shall be

passed.” See §§ 10-4, 10-5, infra.

33. This interpretation gives the im-
peachment judgment clause significance as

time sequence. Indictment of “civil of-
ficers” prior to impeachment and removal
is not necessarily prohibited. See Firmage
& Mangrum, supra note 6, at 1094-1102;
Berger, “The President, Congress, and the
Courts,” 83 Yale L.J. 1111, 1133, 1136
(1974). See § 4-14, supra. This construc-
tion of the impeachment judgment clause
also reinforces the proposition that, since
impeachment is an ultimately political pro-
cess, impeachable offenses must be defined
politically, and are not limited to indicta-
ble crimes.
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1 across Capitol Hill, a sense of frustration and
resignation has set in among those who have
spent the past three years investigating Clinton
administration scandals. What do they have to
show for their work? The Travelgate investigation uncovered
wrongdoing and stonewalling throughout the White House, but
the administration seems to have suffered no lasting political
damage. The Whitewater hearings destroyed the credibility of
several top White House aides, but most remain in their jobs,
and several have been generously reimbursed —with taxpay-
er dollars—for their legal
expenses. Filegate, so
promising last summer,
bogged down by fall, when
Republicans were unable
to discover which higher-
ups were behind the
administration’s  wide-
spread abuse of the FBI.
In short, political over-
sight didn’t work. Bill Clin-
ton and his staff proved
sharper, slicker, and more
determined to obstruct
Congress than even some
of their opponents had
imagined. Now the energy
that once drove the con-

Impeach
Indlct’

IF YOU THINK KENNETH STARR IS GOING TO

The Constitution does not specifically address the question.
Article II, Section 4 says only that “The President...shall be
removed from office on impeachment for, and conviction of, trea-
son, bribery, or other high crimes and misdemeanors.” Article I,
Section 3 says that “Judgment in cases of impeachment shall
not extend further than to removal from office, and disqualifi-
cation to hold and enjoy any office of honor, trust, or profit under
the United States; but the party convicted shall, nevertheless, be
liable and subject to indictment, trial, judgment, and punishment,
according to law.” Taken together, the clauses mean the president
can be both impeached
and prosecuted. But which
comes first? There is good
reason to argue that prose-
cution is possible only after
impeachment.

The issue was at the
heart of Watergate when
Richard Nixon contended
that he could not be indict-
ed as long as he was presi-
dent. At the same time,
Spiro Agnew, facing prob-
lems of his own, claimed
that he couldn’t be indict-
ed as long as he was vice
president. Agnew argued
that the Constitution

gressional investigations has required that he be
been replaced bya quiet— INDICT BILL CLINTON, YOU‘LL BE SORELY impeached before he
and perhaps desperate— could be indicted, gam-
faith inKenpeh Stam s, PISAPPOINTED. STARR CAN INVESTIGATE, bling on the possibility that
independent counsel who BUT IT WILL BE UP TO CONGRESS TO ACT. COHgTCSS wouldn’t go for-
is investigating Whitewater, ward with impeachment

Travelgate, and Filegate. = BY BYRON YORK
Clinton’s adversaries
hope Starr will indict the
president. But they are likely to be disappointed, because a look
atthe law and history shows that it is a virtual certainty that Starr
will not indict Bill Clinton—at least not while he is in the White
House. And if the independent counsel does find presidential
crimes, the issue will go not to the courts but back to Capitol Hill,
where members of Congress from both parties will be forced to
abandon the easy soundbites of oversight hearings and instead face
a difficult vote on the question of impeachment.

THE UNINDICTABLE MAN

Can Clinton be indicted while he is president? For those who
believe that no man is above the law, the answer would seem
an easy yes. But it is not as simple as that.

BYRON YORK is an investigative writer for TAS.
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and he could thus escape
punishment. Nixon hoped
for much the same thing.

Agnew’s strategy was a failure. Solicitor General Robert
Bork, representing the Justice Department, argued that the
vice president, like other public officials, could indeed be
indicted while in office. Borks reasoning was that the vice
president’s job just wasn’t important enough for him to be
immune from prosecution. But Bork also addressed the Nixon
question by declaring that the president was so important that
he could not be indicted while in office. He based his argument
on three points:

* The Constitution gives the president exclusive control of
the executive branch; itis the only branch of govemment head-
ed by a single person. Therefore, Bork wrote, “if the president
were indictable while in office, any prosecutor and grand jury
would have within their power the ability to cripple an entire
branch of the national government...”
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¢ The Constitution gives the president the power to enforce
the law, to grant pardons, and to appoint judges. Bork argued
that it would create a massive conflict for the president to face
his own law enforcement institutions. “Since the president’s
powers include control over all federal prosecutions,” Bork
explained, “it is hardly reasonable or sensible to consider the
president subject to such prosecution.”

* The Constitution pre-
scribes impeachment as the
only way to punish asitting
president for criminal
misconduct. “He
is amenable to the
criminal laws,”
Bork wrote, “but
only after he has
been impeached
and convicted,
and thus stripped
of his critical con-
stitutional func-
tions.”

Bork’s argu-
ment had the
convenient
effect of pro-
tecting Nixon
while cutting
Agnew loose.
But his brief-offered
little ultimate protection for
Nixon; Bork clearly stated that
Nixon or any other chief executive
could be prosecuted after leaving the
presidency, whether by impeachment,
resignation, or simply serving out his term.

Watergate special prosecutor Leon Jawors-
ki apparently found the argument persuasive;
despite enormous pressure from his own staff to
charge Nixon, Jaworski decided against indictment
(although he did name the president an unindicted
co-conspirator). “I had no doubt but that the grand
jury wanted to indict him,” Jaworski wrote in his memoir, The
Right and the Power. But Jaworski had “grave doubts that a sit-
ting president was indictable for the offense of obstruction of jus-
tice,” especially when the House Judiciary Committee was
considering the same issue. He concluded that “the proper
constitutional process....would be for the Committee to proceed
first with its impeachment inquiry.”

But Jaworski did not stop there. After reaching his decision
not to indict, he went one crucial step further: he sent the evi-
dence he had gathered —organized into what his staff called the
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“road map” —to the House committee. At that point, the mat-
ter was in the domain of the political system.

There are indications the framers of the Constitution would
have agreed with Jaworski's decision not to indict. Even though
they chose not to specifically enumerate it in the Constitution,
the founders apparently believed that a president would have
to face political judgment before facing criminal justice. In
Federalist No. 69, Alexander Hamilton wrote:

The President of the United
States would be liable to
be impeached, tried,
and, upon conviction of
treason, bribery, or other
high crimes or misde-
meanors, removed from
office; and would after-

wards be liable to prose-

cution and punishment in

the ordinary course of the
law.

And in Federalist No. 65,
again by Hamilton:

After having been sentenced to a per-
petual ostracism from the esteem and
confidence and honors and emoluments
of his country, he will still be liable to pros-
ecution and punishment in the
ordinary course of the law.

Clearly  Richard

Nixon was very lucky

that Alexander Hamil-

 ton did not succeed him

~ in office. But Hamilton

was not the only framer

in favor of impeachment

first, prosecution later.

Several months earlier,
during the constitution-

al convention, the dele-

gates argued over which

part of government

would be best suited to

try impeachments.

Gouverneur Morris of

: Pennsylvania urged that the

Senate, rather than the Supreme Court, should sit in judgment

of the president, because the high court would likely “try the

President after the trial of the impeachment.” His argument car-

ried the day.
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STARR'S BIG MOVE

Whatdoes this mean for Kenneth Starr? First of all, it means
he won’t indict Bill Clinton while Clinton is president. In sev-
eral public statements, Starr has made clear that he has great
respect for precedent and the accepted practices of the judicial
system. It is very unlikely that he would jump outside of both
to indict Clinton. And if he did, it is a sure thing that Clinton
would mount a ferocious defense along Nixon/Bork lines. Just
look at how energetically—and so far successfully—he has
argued that he should not be the target of the Paula Jones civil
suit as long as he remains in office.

But if Starr has strong evidence that Clinton has commit-
ted crimes, what does he do
with it? We know from the
McDougal trial, for example,
that $50,000 that was obtained
by defrauding the United
States government was chan-
neled into Clinton’s compa-
ny; the money was part of the
illegal $300,000 Small Busi-
ness Administration loan that
went to Susan McDougal.
The president testified under
oath and on.videotape that he
knew nothing about the fraud-
ulent loan. If Starr were to dis-
cover clear and convincing
evidence that the president
committed perjury, he would
face the question of how to
advance the case against a sit-
ting president without resort-
ing to a possibly unconstitu-
tional indictment.

Jaworski’s “road map” pro-
vides the answer. By refus-
ing to indict the president
and instead giving his evi-
dence to the House Judicia-
ry Committee, Jaworski lim-
ited his role as prosecutor to that of evidence-gatherer. Starr
would do the same thing: by handing the issue to Congress,
where it could be properly dealt with by elected represen-
tatives. And there’s one more reason Starr will go to Congress:
unlike Jaworski in 1974, Starr is required by law to do so.
Section 595 (c) of the independent counsel law instructs
the independent counsel to “advise the House of Repre-
sentatives of any substantial and credible information which
such independent counsel receives...that may constitute
grounds for an impeachment.”

IMPEACH: YES OR NO?

Once it has possession of Starr’s evidence, how would mem-
bers of Congress decide whether or not to impeach? They
would likely return to what the founders had to say about the
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iIf Kenneth Starr
tries to indict the
president, it's a sure
thing that Bill Clinton
would mount a
ferocious defense
along Nixon/Bork
lines from 1974.

issue. The framers of the Constitution believed that the citi-

zenry should have the right to remove the chief executive not

only in the normal course of elections but also in cases of

wrongdoing. And they clearly foresaw that the question would
arise from time to time. Consider the following excerpt from
the Records of the Federal Convention of 1787, in which several
delegates attempted to convince two holdouts that an impeach-
ment clause should be included in the new Constitution:

Mr. Pinckney [Charles Pinckney of South Carolina] & Mr. Mor-
ris [Gouverneur Morris of Pennsylvania) moved to strike out this
part of the Resolution. Mr. P. observed [the president ought not]
be impeacheable whilst in office.
Mr. Davie [William Richardson
Davie of North Carolina] said if
he not be impeacheable whilst in
office, he will spare no efforts or
means whatever to get himself re-
elected. He considered this as an
essential security for the good
behaviour of the Executive.

Mr. Morris [said]...In case he
should be re-elected, that will be
sufficient proof of his innocence.
Besides, who is to impeach? Is the
impeachment to suspend his func-
tions? If it is not, the mischief will
go on. If it is, the impeachment
will be nearly equivalent to dis-
placement, and will render the
Executive dependent on those
who are to impeach.

Col. Mason [George Mason of
Virginia] said no point is of more
importance than that the right of
impeachment should Le contin-
ued. Shall any man be above Jus-
tice? Above all, shall that man be
above it, who can commit the most
extensive injustice?. ..

Docr. Franklin [Benjamin
Franklin] said...it would be the
best way therefore to provide in
the Constitution for the regular
punishment of the Executive when his misconduct should deserve
it, and for his honorable acquittal when he should be unjustly
accused.

Mr. Madison [James Madison of Virginia] thought it indispens-
able that some provision should be made for defending the Com-
munity against the incapacity, negligence or perfidy of the chief
Magistrate. The limitation of the period of his service was not a suf-
ficient security....

Mr. Gerry [Elbridge Gerry of Massachusetts] urged the necessity
of impeachments. A good magistrate will not fear them. A bad
one ought to be kept in fear of them....

The discussion changed Morris’s mind, and he later voted
in favor of an impeachment clause. (The measure carried,
ten to two.) But more serious disagreements arose concerning
the seriousness of wrongdoing that would be necessary to trig-
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ger an impeachment proceeding. Some of the framers believed
Congress should be empowered to get rid of the president for
almost any reason. For example, according to the Records,
Roger Sherman of Connecticut contended “that the Nation-
al Legislature should have power to remove the Executive at
pleasure.” It was a fairly popular position; an early draft of the
Constitution stipulated that the president could be removed
for “malpractices or neglect of duty,” which would have given
Congress enormous leeway in choosing to get rid of a president.

Alater draft added the word “corruption” to the list of impeach-
able offenses. But by late August 1787, those in favor of limiting
impeachments had changed
the draft to specify that the pres-
ident could be removed for just
two reasons: treason and
bribery. That set off an impas-
sioned debate. “Why is the pro-
vision restrained to treason and
bribery only?” George Mason
asked the convention. “Trea-
son as defined in the Consti-
tution will not reach many
great and dangerous of-
fences...” Mason moved that
“maladministration” be added
to the list of impeachable
offenses. That provoked a
protest from Madison, who
argued that “maladministra-
tion” was so vague that it would
mean that the president served
“a tenure during pleasure of
the Senate.” Mason eventually
surrendered, abandoning “mal-
administration” and proposing
“high crimes and misde-
meanors” instead. The phrase
was approved by a vote of eight
to three and became the final
wording of the Constitution.

In the more than 200 years
since the document was ratified, no one has come up with a spe-
cific definition of “high crimes and misdemeanors.” But clear
and convincing evidence from Starr that the president is guilty
of perjury, obstruction of justice, or a variety of other offenses
would certainly fit the bill. In fact, it might result in articles of
impeachment similar to those drawn up by the House Judi-
ciary Committee against Richard Nixon in 1974. Some of the
committee’s charges against Nixon included:

* [M]aking false or misleading statements to lawfully authorized
investigative employees of the United States.

¢ [W]ithholding relevant and material evidence or information
from lawfully authorized investigative officers and employees of
the United States.

* [M]aking or causing to be made false or misleading public
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This is not an

abstract scenario; it
could happen, and
rather quickly. But
so far, almost no
one in Congress
will even admit to
thinking about it.

statements for the purpose of deceiving the people of the Unit-
ed States into believing that a thorough and complete investi-
gation had been conducted with respect to allegations of mis-
conduct on the part of personnel of the executive branch of the
United States...and that there was no involvement of such per-
sonnel in such misconduct.

* [Failing] without lawful cause or excuse to produce papers and
things as directed by duly authorized subpoenas issued by the
Committee on the Judiciary of the House of Representatives. ..

All but the most zealous defenders of Bill Clinton would be
hard-pressed to deny that the list is strikingly similar to pre-
sent-day accusations against

the president.

THE FIGHT AHEAD
If Starr forwards evidence of
possible Clinton crimes to
Congress, the beginning of an
impeachment inquiry would
put enormous demands on the
leadership of the House of
Representatives. No longer
would the president’s critics
be able simply to accuse the
White House of corruption.
In an impeachment they
would have to go on record
with a vote that might ulti-
mately come back to haunt
them should the impeach-
ment attempt fail. And should
it succeed, of course, the bur-
den would then shift to the
Senate for trial.

This is not an abstract sce-
nario; it could happen, and
could happen rather quickly.
But so far, almost no one in
Congress will even admit to
thinking about the issue. “We
deal with facts rather than spec-
ulation,” says one Judiciary Committee staffer, adding that
there have been no discussions on the issue. “I haven’t heard
of anything yet,” says another committee official. “The sad
thing around here is that no one really has prepared,” says a
Republican who is not on Judiciary. “No one here has talked
about it.”

They should, and soon, because Starr’s years of investiga-
tion might result in action against the president at any time.
When the independent counsel follows the intentions of the
framers — plus his own statutory mandate —and passes the evi-
dence on to Congress, it will be time for lawmakers to put up
or shut up. Starr can point the way, but the 105th Congress will
have to decide. %
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