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it PROCEEDINGS

21 The Chairman. ['d just like to make an
announcement.

(5] delay is that a vote is starting within the next five

(6] minutes.

{71 Mr. Nussbaum, good to see you. As [ was saying,
while

(8] we were scheduled to start at 9:30, the other reason
the

(9] other Senators are not here is because a vote will
start
(10] within the next five minutes. That vote will take at
least
(t1] 15 minutes to complete. plus they have another five
(12] minutes, so ['m going to suggest that we be
prepared to
(13] start at 10:00, and so we'll start the proceedings at
[14] 10:00. Okay.
(15] (Recess.)
{16] The Chairman. The committee will come to order.
{17] Mr. Nussbaum. would you stand for the purposes of
the
(18] oath.
(19) SWORN TESTIMONY OF BERNARD NUSSBAUM.,
FORMER COUNSEL TO THE
201 PRESIDENT OF THE UNITED STATES
211 The Chairman. Mr. Nussbaum, [ understand that yvou

{22] have a prepared statement that you'd like to give to
the

(23] committee for the record. and we'd be prepared to
receive

[24] vour testimony on it at this point.

[25] Mr. Nussbaum. Thank you, Mr. Chairman. Mr.

Chairman.

XMAX(81 !}
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(1] Senator Sarbanes. and members of the committee —

(2] The Chairman. May [ interrupt at this moment? Would
(3] vou have a copy so we'll have copies made for the

(4] committee?

(5] Mr. Nussbaum. Yes, we have copies. and we'll -

(61 The Chairman. If vou could just suspend for a

moment.
(7] we'll have some copies made. Look. I'm not going to
hold

(8] vou up. but if your counsel could get a copy, we'll
run

9] some off.
[10] Mr. Fitzpatrick. We have copies.
{t1] The Chairman. Pardon me?
(12] Mr. Fitzpatrick. We have copies. They're coming.
(13]  Mr. Nussbaum. Copies are coming, Mr. Chairman.
(14] The Chairman. Why don't you proceed as long as we
(15] have them.

{16] Mr. Nussbaum. Thank you.

(171 Mr. Chairman, let me say [ appreciate the opportunity
(18] to deliver this opening statement. [ should tell you at
(19] the outset. and [ know this will not surprise you. since
we

20] have all met before. that [ intend to respond in detail
to

(3] We are scheduled lp@#\#%@ny(@yﬁggn}% 10) Docldt T@Q_\@Sg}ggspgged3o all of the innuendoes raised

delay | in
(4| that. why don't we say, until 10:00. The reason for the " (22] this hearing room during the past several weeks. |
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intend

(23] to do so with facts. not fantasies. and with a
discussion

(24] of how a lawyer is obliged to act with respect to a
[25] client's confidences. So let me begin.

Page 5
(1l As you know, [ was counsel to the President of the
(21 United States from January 20, 1993 until April 5.
1994.
(3] Vincent Foster was my deputy. He was a superb
lawyer. an
(4] individual of great integrity and a magnificent human
(51 being. Vince was the co-senior partner of the little Taw
(61 firm we created in the White House, the White House
[7] counsel's office. It is hard to imagine having a finer
[8] colleague. [ miss him. I miss him a great deal. So do
so
[91 many others who knew him well.
(101 This committee is looking into the following
(1] question: Did improper conduct occur regarding the
way in
(121 which White House officials handled documents in
13|  Mr. Foster's office following his death? I have an
answer
(14] to that question. Mr. Chairman. It is a categorical no.
(151 There was nothing improper in the way White House
officials
(16| handled documents in Vince Foster's office following
his
[17) death.
[18]  As this committee has heard. there were differences
of
[19] opinion with the Justice Department as to how a
search of
[20] Vince's office for a suicide note or similar such
documents
[21] should be conducted. That office contained
numerous
(221 confidential files. as well as sensitive documents.
such as &
(23] briefing reports on Supreme Court nominees and
other high
[24]  Administration officials.
125] Before any review by me of the documents in that

Page 6

[l office. Justice Department officials wanted to read a
part

i2] of each document. They wanted to decide if a
document was

131 privileged or relevant to their search. That is perhaps

141 understandable from their institutional point of view.

i3] which Philip Hevmann defined here as “maintaining
the

t6] credibility of federal law enforcement. "
"I As White House counsel. | was also concerned with

18] maintaining the credibility of federal law enforcement.
but

as a
1101 lawyer. and [ did not believe that doing so. that acting

-~ . - -

(111 accordance with my obligations as a lawyer would
! undermine

[12] the credibility of federal law enforcement. [t was my
l (131 ethical duty as a lawyer and as White House counsel
i to
; [14] protect a client's information and confidences and

'l not to

i [15] disclose them without a prior review by me.

| (16] It was my duty to preserve the right of the White

- (171 House of this President and future Presidents to

. assert

i (18] executive privilege. attorney-client privilege and work
_i (191 product privilege. It was my duty to do nothing that

| could

! (201 result in an inadvertent waiver of these privileges. It

|i (211 was my duty to protect the confidentiality of other

| matters

11221 as well. including sensitive government documents in
! that

! [23] office. These were solemn professional obligations

! that [

[24] was sworn as a lawver to uphold.

[25] The fact that law enforcement agents wanted to see if

i Page 7
' [1] there was a suicide note in Vince's office before I
' could
(2] review the documents in that office did not give me
the
" [3] rightto ignore these obligations and throw open the
. door
(4] to that office. It did not give me the right to permit
[5] others. including Justice Department officials. to read
the
(6] documents in Foster's office or even a part of them
without
(71 a prior review by me.
(81 [ believe that each of vou — and each of vou. like
(9] the President. is a major public figure — would want
your
(101 counsel to respond in the same way to a request by
the
(11} Justice Department or anvone to examine vour
confidential
(12] documents in vour counsel's office. You would not
want the
[13]  door to your counsel's office thrown open to even a
[14] first-page examination of vour confidential files
without a
[15]  prior review by vou or your counsel. You might waive
(16| and ['m sure yvou would waive — whatever
confidences and
(171 privileges you had. and you might cooperate — and
['m sure
(18] each of you would cooperate fully with investigators.
but
(191 vou and each of you would want vour documents in

s boundtoein e pgig S s (UKTE16310) B6EId: 70105192 Page 4

[20] counsel’s office reviewed first before vou would let
anyone
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(21] take a look at them. And you would want — and |
know you

(221 would want — any decision to waive confidentiality
and

(23] privilege respecting your documents to be reached
carefully

(24] and deliberately. The President of the United States
was

(25] entitled to at least the same protection, to at least the

Page 8

(1] same right regarding documents in his deputy
counsel's

(2] office after that lawyer, Vince Foster, died in July
1993.

(3] And as I said, I did not believe in July 1993 that my

(4] acting in accordance with my obligations as a lawyer
would

(5] undermine the credibility-of federal law enforcement.
[

(6] still do not believe it after hearing Mr. Heymann's

(7] testimony before this committee.

(8] Mr. Heymann apparently believes that all lawyers.

(9] other than Justice Department lawyers. are "players"
with a
(10] ‘“significant stake in the matter." He believes they
(11] cannot — and indeed they must not — be trusted to
“act as
(12] areferee," his words, when it comes to reviewing and
(13] producing documents. That notion is foreign to our
system
(14] of civil and criminal justice. [t is contrary to how our
(15] system functions.
(16] All lawyers. whether they are White House lawyers.
(17] private lawyers or Justice Department lawyers. are
bound by
(18] the same ethical obligations. No one of us stands on
a
(191 higher pedestal than the other. No one of us is more
or
120] less of a player with a stake than the other. No one of
us %
(21] is more or less deserving of trust than the other. In
our
(221 system of justice. tens of thousands of lawyers each
day
(23] act as referees under strict ethical rules when it
comes to
[24] reviewing and producing documents. This is how our
system
25| functions. These lawyers are subject. of course. to
that

Page 9
(1] ultimate referee. our judges.
(21 Phil Heymann's view that when it comes to the
131 President's documents. the public will only trust and
(4] accept the word of a Justice Department lawyver and
not a

XMAX(83.3"

be

(8] combatting. ['ve known Phil Heymann a long time.
Phil is

(9] a good and decent and honest person. Here. in my
judgment,
(10] he just happens to be profoundly wrong. And so, as |
will
(11] describe later. while I sought to accommodate the
(12] legitimate needs of law enforcement. [ fulfilled my
(13] professional obligations. and, as vou will hear. I was
also
(14] concerned, as Mr. Heymann appears to be. about
[15] appearances.
(16] Before I turn to specific events regarding the
(171 handling of documents following Mr. Foster's death. [
want
(18] to tell you about certain things that did not happen. I
(19] did not. nor to my knowledge, did anyone else in the
White
(20 House destroy, mishandle or misappropriate any
document in
(211 Vincent Foster's office.
(221 The documents in Vince Foster's office were
(23] preserved. The documents in Vince Foster's office
were
(24] preserved. Every document sought by law

! enforcement

(25] authorities. some right after Vince's death and others

Page 10

(1] months later when the Whitewater matter erupted in
the

(2] press, were turned over by the White House and by
the

(3] President. It has been suggested over and over
again that

(4] the reason I transferred personal files to the First

| Family

(5] after Vince's death was because I or others had
some deep

(6] concern with the Whitewater matter. This is false.

(71 The Whitewater matter. which subsequently became

. the

(8] focus of so much attention. was not on our minds or
even in

(9] our consciousness in July 1993. Whitewater had
absolutely
(10] nothing to do with how documents were handled in
the White

(111 House following Vince Foster's death. and vet it is
that

(12] matter. Whitewater. that has resulted in these
hearings. |

(131 will return to this later.

(13] Let me now describe in some detail those fateful
days

(15] in July 1993.

(16] Tuesday. July 20. [ was at a Washington restaurant

51 White House co afbri T y
;. i g il #’WGﬁ@‘(UR’FS%B‘S‘lo) DOCTQ. 70105192 Pﬁ,ﬁ%é 1993 with my wife and friends

l6] disappointing, it is destructive, for it feeds the very
[7] cynicism. it creates the verv distrust that he claims to

| the evening o
(18] That was the day that the President announced the
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(191 appointment of Louis Freeh as the new director of
the FBI.

120] It was also the day that Judge Ruth Bader Ginsburg
[21]  began her successful Senate confirmation hearings
for the

[22]  Supreme Court. Vince and [ had been involved with
both

1231 those appointments. We were very proud of them. So
[ was

(24] in a happy frame of mind that evening when the
White House

[25] called me at the restaurant. When I was told that
Vince

Page 11

(1] had committed suicide. I was stunned and deeply
depressed.

(21 I'immediately went to the White House, where I saw
the

(31 President and a number of White House officials. As
you

(4] have heard, we were all understandably sick with
grief.

[5| The President left with Mack McLarty, the chief of

(6] staff. to comfort the Foster family. Because [ was

[71 concerned that my staff not learn of Vince's death
through

(8] media reports. | went to my office to phone them. As [

191 walked to my office, it occurred to me that perhaps
Vince
(10| left a note telling us why he had taken his life. [
[11] decided to go to his office, which was next to mine.
to see ’
112]  if there was a suicide note.
[13] When I reached the White House counsel's suite at
(14 around 10:45 p.m., I found the door open. Patsy
Thomasson
{151 and Maggie Williams. two White House staff
members. were in
ite] Vince's office. Maggie was sitting on Vince's sofa
[17] crying. Patsy, who was sitting behind Vince's desk.
said 2
(18] they had just arrived. She told me - Patsy told me
she
(191 was looking for a suicide note. Patsy and I checked
the
[20] surfaces in Vince's office. We opened a drawer or
two
i21] looking for a note.
i22]  No one - no one looked through Vince's files. Patsy
(23] did not examine any individual file. She did not
rummage
i24] through or examine any individual file. nor did [. We
did
1251 not find a note. We spoke about Vince and what a
tragedy

Page 12
t1i  this was. Each of us. all of us were quite emotional
that

Al )
XMAX(84/4)
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(4] minutes. [t has been suggested that our brief look —
our

(5] brief human look, understandable look for a note that
night

(6] of July 20 was some secret. mysterious act to be
hidden

(7] from others.

(81 The fact is that the next morning on July 21 I told

(91 law enforcement officials that Patsy, Maggie and I
were in
[10] Vince Foster's office the night before. [ told him that
(11] Patsy and I briefly looked for a suicide note and
found
(12] nothing. After leaving Vince's office on July 20, [
(13] remained in the counsel's suite. I went next door to

my
(14] own office. [ made the phone calls. very difficult
phone

[15] calls, to my staff to tell them of Vince's death. [ was
[16] there for about an hour. When I left my office that
night,

(171 [ believe [ locked the door of thz suite. as was my
habit

(18] when [ was the last one leaving.

(191 Wednesday. July 21. July 21 was a difficult and busy
[20] day. Many members of the White House staff visited
the

[21] counsel's office to express their sympathies, to talk
about

22] Vince. There was much for me to do that day. When |
(23] arrived at the White House that morning, my staff was
in

(24] shock. All were grieving. I learned that one of my
[25] secretaries had gone into Vince ‘s office that morning
to

Page (3

(1] straighten it up. That secretary.
felt

[21 Vince's office should look nice when people came to
see

(31 it. I asked her not to go back into the office. Vince's

(41 office itself did not have a lock on the door, but the

[S] counsel's suite did.

(61 Initially [ did not think about s2:uring the office in

171 any special manner. It was not 2 crime scene. Vince
did

(8] not die there. One does not typizally seal the
workplace

(91 of a person who commits suicidz. No one the night
before
[10] suggested to me that Vince's offiza should be

who was distraught.

+ sealed. but

-~ 112] with two of my staff members.

(111 on the morning of July 21. after talking about the
issue

we called the Secret
(13]  Service. We asked to have an agznt stand outside of
and

<l fught, The thrseiof “Sﬁmk&ttm'ﬁféwﬂwgsssm) Dotlde@105492 Pagesbifice. The Secret Service

31 removed bv any of us. We were there no more than

Page 10 io0 Page 13 R i

"07_317-3700

(151 promptly compiied with that recuszst. That evening, a

ACE.LENED AT DEDADTEDC 1
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lock

(161 was installed on the office door.
(171 That morning of July 21, I also attended a meeting in
(18] the White House with the Park Police. They told us
about

(19] the discovery of Vince Foster's body and the scene
of his

(201 death. They said they believed that Vince had
committed

(21] suicide. The President — the President came to the
22] counsel's suite on July 21. He came to console the
people

(23] who worked there.

(24] While the President was with us, I briefly entered
(251 Vince's office. I removed and showed to the
President an

Page 14

(1] early 1950s photograph of Ms. Mary's kindergarten
class in

(21 Hope, Arkansas. That photograph, which Vince
cherished,

(31 showed a S-vear-old Vince Foster and a 5-year-old
Bill

(4] Clinton. Nothing else was removed from Vince's
office that

(5] day. Later that afternoon, the President, Mack
McLarty and

161 [ addressed the entire White House staff to trv to
comfort

(71 them. It was not easy.

(8] Midday, members of the Park Police contacted me.
They

(9] asked me to review — they asked to review — they
asked to
(10] review the contents of Mr. Foster's office to see if
there
[11] was a suicide note, an extortion note or some other
similar
(121 document. They also asked to interview me and
members of
(13] my staff.
(14] [ thought there might be multiple requests for
(15] information. so I called Mr. Heymann. Philip
Heymann. the
(16 Deputy Attorney General, and asked if the Justice
(171 Department would agree to coordinate the
investigations of
(18] Foster's death. He said the department would do so.
In
(19] the late afternoon, [ met with representatives of the
Park

(20/ Police. the Department of Justice and others. We:
agreed

(21] that interviews of my staff members. many of whom
were

(221 still shaken. would be held the next morning. We also
(23] agreed after some discussion that a search of
Vince's

l document. I

Page 15

(1] will return shortly to this meeting with the Justice

(2] Department on July 21.

(3] Thursday, July 22. The next day. on July 22, the Park

(4] Police interviews of staff members took place as

(5] scheduled. The search of Vince's office began in the
early

(6] afternoon. How the search of Vince Foster's office
was
! (71 conducted: Prior to the search of Mr. Foster's office. |

(8] gave a good deal of thought about how it should be
done.

(91 Vince's office was the office of a senior executive
branch
(10] lawyer. It contained numerous, numerous
confidential and
(11] privileged files. It had extremely sensitive documents.
(12] such as briefing books on Supreme Court nominees
and
(13] sensitive reports. background reports on other high
(14] administration officials. I believed there also might be

| (15] national security information in the office.

| [16] As a lawyer and as a former Justice Department

! (17] prosecutor. [ was an assistant United States Attorney
i in

i (18] the 1960s under Robert Kennedy, the Attorney
| General. and

(19] Bob Morgenthau, the U.S. Attorney. Asa federal
former
[20] prosecutor myself. [ understood and respected the
desire of
211 law enforcement officials to examine the office
promptly.
(22] [ understood their need to see if there was a suicide
note
' [23] or some other such document that might help
explain Vince
[24] Fostar's death.
(251 It is important to understand what we were being
asked

Page 16

[1] to do onJuly 22, to understand what the search was
- for and

(2] what it was not for. The search was for a suicide note.
an

(3] extortion note or some similar document which
reflected

(4] depression or acute mental anguish. That is the
request

|| law 2nforcement officials made of me. They did not
ask to

|6] read 2very piece of paper in Foster's office. every

(7] official White House record there. every personal file

(8] thers -0 see if there was any indication of concern
about

(9] any matter Vince had been working on.

as not faced with a request for some general

[10 W
[24] office would take pllzaglﬁle#npx?cq‘a? ‘()Usg;lr-él ;L@élO) DOQldi IZQ Qﬁ;ll«%oe;ag@o%mems to determine Vince's

(25| thoroughly for a suicide note or similar such
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(121 mind about matters he was working on. But even as
to the

(131 limited request made of me on July 22, it was my
duty as a

(14] lawyer and as White House counsel to protect client
(15] confidences, including highly sensitive government
(161 documents in that office. It was my duty to preserve
the

(17] ability of the White House to assert executive.

[18] attorney-client and work product privileges and to be
{191 concerned about institutional precedent.

(201 This was a duty that [ could not ignore. This was my

[21] professional obligation under the code of
professional

[22] responsibility and the model rules of professional
conduct,

(23] which. in one form or another, govern the conduct of
all
[24]
all
125] clients. Before deciding on how to balance the
competing

lawyers and protect the confidences and secrets of

Page 17

(11 interests [ was facing, [ spoke with other attorneys in
the

121 White House on the morning of July 22. I talked to a

131 number of people about this issue as to how to
search for a

[4] suicide note should be conducted.

(5] But I did not speak to the President or the First Lady

[6] about this matter. nor did Susan Thomases or
anyone else

I7] convey a message to me from either of them. Susan
Thomases

(8] did not discuss the First Lady's views with me, but I

(91 should say I assume from the outset of this tragedy
that

101 the First Lady. who's a very good lawyer. like every
other
[11]  good lawyer in or out of the White House. would
believe '
12|  that permitting unfettered access to a lawyer's office
is
(13|
result
{14
13)
6]
staff
1171 who is an able and experienced Washington lawver.
not to

18] permit law enforcement agents to enter Vince
Foster's

not proper. That was my assumption. It was not the

of any conversation with her.
[ was urged by one senior White House official. Jack
Quinn. who you've seen. the Vice President's chief of

1191 office at all. Jack was not concerned about particular
20| documents or files. We never had a discussion about
any

‘211 sensitive matter. Jack was concerned and properly
221 concerned about setting an unfortunate precedent

tor the
231 future and the institutional need of the White House

DR I il O s W
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to
(24] preserve confidentiality, concerns I shared.
(251 He suggested — Jack suggested that I should
inventory
Page 18 i
(11 the office and create a log of privileged documents. I
(2] also talked to Bill Burton, who's an able Arkansas and
(31 Texas lawyer. he was Mack McLarty's principal
assistant.
[4] Burton leaned in the same direction as Quinn.
(5] However. if I had agreed with their otherwise sensible
(6] and conservative counsel. it would have meant that
law
(71 enforcement agents could not have entered Vincent
Foster's
(8] office for many, many days. It would have taken a
long
[9] time to do an inventory and a log of privileged
documents.
(10] Such a delay. [ knew. would have greatly displeased
law
(11] enforcement agents. [t would have angered and it
would
(12] have frustrated them. I believed it was not fair to
those
[13] officials to keep them out when all they were asking
was to
. (14] conduct a prompt search for a suicide note.
(151 I also did not think it politically wise to keep them
(16] out. Barring the door to Vince's office did not make {
sense i
(17] to me from a public perception point of view. You
see. |
[18] was concerned about appearances. If [ had not been
[19] concerned. [ would have followed the advice of my
fellow
' [20] attorneys and denied everyone access to Vince's
office.
[21] That is the way we likely would have acted in private
© [22] practice with respect to a search of a lawyer's office.
(23] But [ understood well that we were representing a
public
(24] figure. the President of the United States.
[25] [ decided I was not going to keep law enforcement
Page 19
(1] officials out of Vince's office. I chose a middle
ground.
i2] [ chose a procedure that balanced and
2~~ommodated the
interest of cc “identiality and law enforcement
st.
.~ L chose a procedure that provided the agents with
immediate
f5] access to Vince's office avoiding. [ hope. by doing
s0.
(61 unnecessary conflict with the agents and unfortunate
[7] appearances.
8] - This is the procedure | followed. This is what we did
xfrélgﬁ PFoster's office together with
10] _ the law enforcement officials. No one sat in a hallway.
T = N Lo FTRrnD O nenAnTeEnce  ine
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(11] The agents were with me at all times during the
search in

(121 Vince's office. As the agents watched. I personally
pulled

(13] out each of the files in that office. I briefly reviewed
(14] the files. As [ was doing so, I gave the agents a
general

(15] description of the documents, and I checked to see if
there

(16] was a suicide not2 or an extortion note or other
similar

(17] document in those files, which is what this search,
after

(18] all, was all about. But the agents did not sit as cigar
(19] store dummies as I conducted the search.

(20] I also accepted requests from the agents to read for
[21] themselves any document I was describing. As I
went

(22] through the files in Vince Foster's office, the agents
did

(23] respond. They did ask to see and read certain
documents.

(24] I set those documents aside. Subsequently, after we
[25] reviewed them, every document the agents asked for
was.

Page 20

(1] within a matter of days, given to the law enforcement

(2] officials. The procedure I used provided law
enforcement

(3] officials with prompt access to Vince's office. At the

(4] same time — at the same time, it protected
confidentiality

{s] and preserved the right to claim privilege. But we
never

(61 claimed privilege. I repeat, we never claimed
privilege.

{71 Every document the investigative authorities asked
for was

(8] given to them.

(91 Now, let me turn back to my meeting with Justice
(10] Department officials on July 21. [ am aware that some
of
(11] those officials have said that on July 21 we reached
an
(12] agreement. that we agreed that they would be able to
read
(13] at least a portion of each document in Vince's office
10
(14] determine what was privileged and relevant. Phil
Heymann
(15] also believes [ owed him a call back on July 22 to
discuss
{i6] the position | was taking. [ had. and as I said earlier.
(171 and continue to have a high regard for the Justice
18] Department officials involved in this matter. Phil
Heymann.

{19] David Margolis and Roger Adams. They are good
people. We

XMAX(87.7

(21] institutional interests.

(221 We had legitimate differences of opinion, differences
(23] that clearly remain to this day, and difficult judgment
(24] calls to make. We discussed various options. [ never

(25] tried to cut off discussion, nor did | consciously duck

Page 21

(1] Phil's desire to talk further to me. One option we

(2] discussed on July 21 was the possibility of allowing

(3] Justice Department lawyers to look at a portion of
each

(4] document to see if it was privileged. I said — [ did say

(51 I would consider that option. I did not say [ would
agree

(61 toit. I did consider it very carefully.

(71 By the next day, I had determined that this would

(8] create an unacceptable risk of disclosure of
confidences

{91 and an equal unacceptable risk of waiver of the
privileges
(10] [ was obligated to protect. As for privileged matters.
the
(11] law regarding waiver is both strict and uncertain. A
party
(12] cannot selectively disclose portions of attorney-client
(13] privileged documents without running a serious risk
of
(14] forfeiting the right to keep other documents and
{15] communications on that subject matter privileged. |

i could

(16] not take such a risk of waiver consistent with my
(17] obligations to preserve the right to assert privilege.
(18] If the Justice Department officials believe that we
(19] reached an agreement after our July 21 meeting.
then a

(20] misunderstanding and a miscommunication
occurred, and I may

(21] be responsible for that. But [ do not believe. nor. as
you

(221 have heard. do my colleagues in the White House
counsel's

(23] office believe, who were also present at those

. meetings,
' [24] that we reached any agreement on July 21 or that we

in any

. (25| way misused the Department of Justice.

Page 22

{11 If anyone at the Justice Department felt at the end of
2] the day on July 21 that there was an inadequate
review of

(3] the documents in Mr. Foster's office or that
agreements

(4] were broken or that more should have been done.
they could

{S] have at any time after July 22, asked for a further

16| review. They could have asked for specific files or all

17] the files. and we would have responded as we
thought

(8] appropriate. but no one ever did so. To me at least.

i20] were all trying in gfo@fﬁ(t#t&ﬂﬂﬂrﬂ»&ﬂéo]&53 10) Doctel: 70105192 Page 9
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(10] speaks louder than words now.

[11] Let me now turn to the search — return to the search
(12| onJuly 22. During the search, I came across a
substantial

(13]  number of Mr. Foster's own personal files. They were
(14} placed in a separate pile on Mr. Foster's desk. I
believed

(151 Vince's personal files no longer belonged in the
White

[16] House counsel's office. They were not government
records.

(171 They were his personal records. If there were to be
any

[18] requests to examine those documents. they should
be

(191 directed to the family's personal lawyers. I said that. [
[20] said that in so many words to the law enforcement
[21] officials. [ said if you want to look at Foster's files,
[22] personal files, talk to his personal lawyers.

(23] They agreed to my transfer of the personal files to
[24] the Foster family lawyer, who. as you all know, was
there

(25| during the search. [ made the transfer right on the
spot.

Page 23

(1] rightin front of the law enforcement agents. Later.
those

12] officials contacted the Foster family lawyer. They
asked

[3] to see and read all the Foster personal documents.
As yvou

(4] have heard at this hearing. after the documents were
first

(5] reviewed by the Foster family lawyer consistent with
his

l6] professional obligations, his ethical obligations, the

i71 officials. the law enforcement officials were shown
avery

18] one of the Foster personal documents.

191 The vast majority of the files I reviewed during the
{10] office search on July 22 were Mr. Foster's working
files.

[11] matters that he was working on in his role as deputy
White

(121 House counsel. When the agents left. the search was
over.

(131 [ wanted to get on with the work of the office. to
reassign

[14] Foster's matters to other attorneys. As this committee
has

[15] heard. the Justice Department attorneys were aware
that

(16| Foster working files would be immediately distributed
to

1171 other attorneys in the office. [ began this process

(18] immediately.

191 Now. let me turn to the Clinton personal files.

1201 During the office search on July 22. [ saw a number
ot

240

Page 22 10 Page 25

I

[22] identified them to the agents present. [ said these

were

(23] Clinton personal files. [ said these involve

investments, (
[24] taxes, other financial matters and the like. Included

was

25] a file on the Clintons' Whitewater real estate

investment.

Page 24

(1] ['knew that Vince had been assisting the First Family
in

(2] completing financial disclosure statements, filing tax

[3] returns and creating a blind trust. A President and his

{4 family are officially required to perform such acts.

[5] As such, it is proper — it is proper and indeed

[6] traditional for the White House counsel's office to
assist

(7] in that official function. Mr. Foster needed access to
the

(8] Clinton personal files for these official purposes.
They

[9] were, therefore, properly in the White House

counsel's
[10] office. But that did not make them any less personal
(1] files.

(12] Even though the First Family has to file financial

[13] disclosure forms and other similar documents. blind
trust
[14] and the like, and even though it must use its

personal (
(15] financial files as the basis for that disclosure. it does
(16] not follow that every such file becomes a presidential

(171 record. That would be a ludicrous result. Those files
had
(18] nothing to do with the transaction of government
. business.
[19] although they were needed to file official forms. They
[20] remained personal files. They remained the Clintons’
[21] personal files. I knew that the work on the projects for
[22] which the personal files were needed had recently
been
(23] completed.
[24] With Vince's death and the work done. the reason for
[25] our office possessing these personal files was at an
- end.
‘ Page 25
(1] Just as | believed the Foster personal tiles should go
to
(2] the Foster family lawyers. [ believed the Clinton
personal

202-347-3700

(31 files belonged in the hands of the First Family or thair
(41 personal lawyers. Shortly after the search of Vince s
(51 office was completed. [ asked Maggie Williams thz
First

(61 Lady's chief of staff. to help me transfer these files to
(71 the Clintons and to their personal lawvers.

18] [ told Maggie that [ thought the Clintons would
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~[1o| Washington law firm that had been working with (23] Whitewater was not one of them. On Friday, July
Vince and 23rd, we

(11] was representing them personally. I said she should (24] flew to Arkansas with the President to attend Vince's
(12| confirm that with the First Family. The Clinton (2s] funeral. I returned to the White House on July 26.
personal During

(13] files were sent to the White House residence on the Page 27

evening (1] that period of time, Mr. Foster's office was locked.
(14] of July 22. They were sent to the residence because (2] Before we left for the funeral, I had asked Steve

it was (3] Neuwirth to pack up the remaining personal items in
(15] late in the day and we were leaving for the funeral in Vince's

(16] Arkansas early the next morning. (4] office such as photographs and wall hangings and
(17] While it would have been perfectly proper for them to send them

(18] do so, if they so desired, it was my understanding (5] to the Foster family. On Monday, July 26th. Steve
that turned

(19] neither the President nor the First Lady examined (6] to his task. He started to fill a box with Foster

those personal

20] files while they were in the residence. On Thursday, (7] items. He picked up Vince's briefcase and turned it
July over

i21] 27 after we returned from the Foster funeral, the (8] to place it in the box. Yellow scraps of paper fell out
personal of

i221 files. the Clinton personal files were delivered to (9] the briefcase.

23] Williams & Connolly. (10] As Steve collected the scraps. he noticed there was
(24] As this committee has heard, the Justice Department (111 handwriting on them — handwriting on them. During
(25] attorneys understood — the Justice Department the

attorneys (12] July 22 search. [ had removed files from this

Page 26 briefcase. |

(1] understood that these Clinton personal files would (13] had not noticed scraps at the bottom of the case. nor
be going dol

(2] to the President's outside attorneys. It has been (14] recall any conversation on that date referring to

(3] suggested that I transferred the Clinton personal files scraps in

(4] because of some deep concern that I or others had (15] the bottom of the case with Cliff Sloan or anyone
with else. On

(5| Whitewater. As [ said earlier, that is false. My decision (16] July 26th. as soon as the scraps were found, they

(6] to transfer the Clinton personal files, including the were

(7] Whitewater file. had absolutely nothing to do with (17] pieced together by Steve in my office with my help.
what has We

(8] come to be called the Whitewater matter. (181 discovered a list in Vince's handwriting. It reflected

(91 If vou had asked me on July 22. 1993, the day | {19] issues that had been troubling Vince. As [ said,

(10] transferred that file among others, what Whitewater . (20 Whitewater was not one of them.

was. [ (211 This list was given to the Park Police the next day.
i11] do not believe I could have told you. Questions about (221 on July 27. after Mrs. Foster and the President were
the given

(12] Whitewater real estate investment had surfaced (23] a chance to review it. [ waited a day to turn the list
briefly in ' [24] over because | believed then and [ believe now that it
(13] March 1992 during the Presidential campaign. But in ' was
July _[25] common decency to allow Lisa Foster to see the

(14] 1993, Whitewater was not on my screen. nor. as far i writing

as | _ Page -8

(15] know. was it the subject of discussion in the White " (1] before it was turned over, to see it before it could be
House. ' [2] leaked or before it could be on national TV in some
{16] And if it was. it was something [ would have known. (3] fashion. Lisa saw it on the afternoon of July 27.

(171 It was not until months later that I learned there was (4] I thought it also appropriate that the President. who
{18] an investigation involving the Whitewater matter. 5] was out of town that day, have a chance to see it if
(19] Whitewater was also not mentioned — Whitewater : he

was also © 16] wished. before it was turned over. This one-day delay
[20] not mentioned in Vince's now-famous torn-up writing had

found (7] no impact whatsoever on any investigation. In

(211 in the bottom of ir_ibl:ﬂ&ef#ase. Vinc

id_in t essence.
writing e tie (ljﬁ-l% }iaé310) DOCIdfgﬁdﬂ-igalg\ZtR@&%ulnlms in Vince Foster's office

221 list a number of things that were bothering him. were
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(91 handled after his death. Nothing was destroyed.
(10| Everything was preserved. Everything that law
enforcement
(11] officials asked for was turned over to them.
(121  Whitewater was not on my mind at the time of that
[13] death. nor [ believe on anyone else's. And in
attempting
[14] to accommodate my professional obligation to
preserve a
(15] client's confidences. to accommodate my
professional
{16] obligation with legitimate law enforcement needs. I
was '
(171 asking as a lawyer must act. [ was acting as a lawyer
(18] should act. [ was acting as a lawyer is obligated to
act.
(19] Looking back, therefore, despite hue and cry,
despite
(20] the media frenzy, despite this hearing, if I had to do it
(211 all over again. facing the same circumstances, |
would do
[22] it essentially the same way. Does this mean [ would
repeat
(23] every single step? Does this mean [ would do
everything
[24] exactly the same as [ did it then? Does this mean that
[
(251 acted perfectly in every respect? Of course not.

Page 29

(1] Certainly on July 22 I wish I had looked more

121 carefully into the bottom of the briefcase. [ wish I had

(3] found the scraps of paper on that day. but that
omission

(4] resulted in no harm. The note in the briefcase,

(5] fortunately, was discovered four days later. gave us a
clue

|6] to what was bothering our friend Vince and turned
over to

{7] law enforcement authorities — excuse me. and turned
over

8] to law enforcement authorities.

191 I believe the fundamental decisions [ made were
[10] correct. how to conduct a prompt search for a
suicide note
[11] in a lawver's office. how to handle files in that office.
(121 [ was required to make difficult judgments in a
unique
[13] situation. | was required to balance differing interests
(14] in a sensible manner. [ believe [ did so. [ do look
back

[15] on those days in July 1993 with a profound sense of
sadness

(16 and regret. That is because we lost Vince Foster. But
I

i171 do not look back with regret at the way we in the
White

(18] House counsel's office conducted ourselves in those
tragic

(21] Let me now say that in my view. the reason we are
(221 having this hearing on the handling of documents
has really

231 little to do with how we handled the documents in
July

24]  1993. [ believe. with all due respect to the
distinguished

[25] Senators on this committee. that it would have made
no

5
xMaxc9o:10}
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(1] difference if during the search on July 22 [ had
shown the

(2] Justice Department attorneys a portion of each
document.

(31 It would have made no difference if we had even
found a

(4] note on July 22 instead of July 26th. It would have
made

51 no difference if I had served law enforcement officials
30

(6] cups of coffee and spoke gently to them in other
than a

(71 New York accent. which. unfortunately. is the only
accent [

8] have. We would still be having these hearings. We
would

[9] still be sitting here today.
(10 What prompted these hearings is something

" different.
(11] It is the linkage — the unfair linkage of two separate,

(12] disparate events. The first event involved my transfer

i in
113] July 1993 of personal files. including a Whitewater file
' to ;

~114] the Clintons' personal attorneys following Vince's

death. a

(15] transfer which was totally proper and indeed known
to

[16] Justice Department officials.

- (171 The second separate. disparate event involves the

(18] emergence in the fall of 1993 of Whitewater
investigations

[19] and the resulting media frenzy. Linking these two
events

(20] is illogical. unwarranted and unfair. They are totally
(21] unrelated. What we did — what [ did in July 1993.
(22 particularly the transferring of personal files. had
i23] absolutely nothing to do with what has become the
(24] now-famous Whitewater matter. Yet our actions in
that

{25] earlier period. in July 1993. are being judged on the
basis

Page 31
(1] of that later event.
12| This linkage creates for some a so-called appearance
131 of improper conduct. but unless in July 1993 you
could see
(4] into the future. unless vou could foresee the

1191 days following his deg) AndttPFo e wMSlT@g:lo) DOCI’H W@m@g pargéviszabsolutelv no way to avoid

120/ documents in Vincz s office.
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‘[6| appearance. [ have many talents. One of them is not
(71 seeing the future. In any event. it is this false linkage
(8] which has resulted in these hearings — it is this false
[9] linkage that has resulted in these hearings, not the

way we

(10] handled the documents in July 1993.

(11] This exercise in political hindsight and chronological
[12] inaccuracy is unfair, but the fact that life may turn out
(13] to be unfair does not justify shrinking from your

[14] responsibilities, either in July 1993 or today. You
know

(15] from the last time I appeared before this committee
that |

[16] strongly believe public officials do not have the
option of

(171 avoiding their responsibilities because they are
difficult

(18] or inconvenient or may result in criticism. [ have

(19] learned — believe me, I have learned this is a

(20] controversial notion. I have learned that for many, the
[21] concern is not so much for duty or propriety, but for
how

[22] things appear. or, perhaps more accurately, how
they can be

(23] made to appear.

(24] This appearance of impropriety standard, which is so
(25] much in vogue, today places the ultimate emphasis
on how

Page 32

(1] things look, or again more precisely, how they can be
made

[2] to look, not whether they are right or wrong. Fear of
[3] appearing to do wrong prevents too many. in my
view, from _

4] doing what is right. That is a prescription for
veakness

{51 and paralysis. That is not the way I choose to live.

16/ I believe that no lawyer, no counsel. let alone a

(7] counsel to the President, should shrink from his duty.
from

(8] his professional obligations in order to protect his

own

[9] image or standing. A lawyer should not — indeed
ethically
(10] he cannot turn his back on his client because the
political

[11] or media heat will be turned up because someone
with an axe

[12] to grind or newspapers to sell may attempt to make
totally

1131 proper conduct appear — appear improper.

[14] But what about political judgment? Isn't the

(15] President a political figure? Shouldn't the President’s
(16] counsel be worried about the political impact. the
public

(17| relations impact, the appearances of his advice and
(18] conduct? Of course he must. Of course he must
exercise

XMAX(91/11

(201 appearances and public perceptions. And. as I said

(21] earlier. I too was concerned about appearances in
July of

22] 1993 when [ disagreed with some of my senior fellow
White

(23] House aides.

[24] But let me say something more fundamental. Let me
say

(25] what I believed before I went to Washington and
what [

Page 33

(1] still believe after leaving Washington: When you are

[2] privileged, as [ was, to hold high public office,

(3] ultimately — for me at least — the best public relations.

(4] the best political judgment requires adhering to the

(51 following principles. Do the right thing. Do the right

(6] thing. Realize that at times, your actions will be

(71 misunderstood, that you will be involved in conflict.
that

(8] you will get bad press, very bad press —
acknowledge your

(9] mistakes when they occur. Acknowledge your
mistakes when
(10] they occur. No one is perfect, and mistakes do
happen.
{11] But if you acted correctly, defend yourself, defend
(12] yourself publicly and defend those around you in an
open,
(13] honest and forthright manner. Be principled, be
consistent
(14] and strong. And most important, when you get to the
White
(15] House. as White House counsel, worry less about
tomorrow's

(16] headlines and more about the judgment of history.
(171 These tenets. these principles which we in the legal
(18] profession whether we're from New York. California
©or
i 1191 Florida or Washington or Arkansas or [llinois or

I
|
|
|
s

Maryland

[20] or Massachusetts or Connecticut or Alabama or
North
[21] Carolina or Utah or Alaska or Illinois or Washington —
said Illinois — and California. [ said California —
; ["3] The Chairman. You didn't miss anybody. Bernie.
| [24] Mr. Chertoff. You left out New Jersey.
(251 Mr. Nussbaum. These principles, which we in the
. legal

Page 34

(1] profession strive to obtain when we're at our best.
are too

[2] often missing in public life. They need to be retrieved

(3] and revived. and [ believe — [ fundamentally believe
that

(4] in the long term. even the intermediate term. maybe
not the

[5] short term — but even the intermediate term. thev not

[19] political |udgmcntF@dé\)#sgmﬁAugIchclﬁ@cﬂ-O) Doclgh1,70105192 Page 13
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politics.

(71 What it comes down to is that the President of the

(8] United States — the President of the United States,
above

[91 all, is entitled to have a lawyer in the White House
who
(101 will be and act unafraid. Such a counsel will serve his
(111 client and his country far better than one who is
(121 overwhelmed by a concern for appearances or
protecting his
(13] own image. That is the counsel I tried to be. And that
is
(14]  why I look back without regrets.
(15] Thank you, Mr. Chairman. Thank you members of the
[16] committee.
(171 The Chairman. Thank you, Mr. Nussbaum. We are
now
(18] going to turn to Senator Hatch.
[19] Senator Hatch.
1201 Senator Hatch. Thank you, Mr. Chairman.
[21]  Mr. Nussbaum. welcome to the committee, We're
happy
[22] you took time to come today.
(231 Mr. Nussbaum. Good to see you again. Senator.
[24] Senator Hatch. It's nice to see you. I have to ask
(251 some of these questions. Let me go through them as
quickly

Page 35
(11 as [ can and just establish some of the facts and see
where

(2] we go from there. Now. as [ understand it. Mr. Foster.

who

13] was the Deputy White House Counsel. was installed
in that

[4]  position actually before you took over as White
House

[5] counsel?

6] Mr. Nussbaum. That's correct.

[7) Senator Hatch. Were vou acquainted with Mr. Foster

(8] before he became Deputy White House Counsel?

191 Mr. Nussbaum. I met Mr. Foster in Arkansas at the
end
110] of 1992, and I became acquainted with him at that
time.
itl]  After the President was elected. while he was

i12]  President-elect. [ went to Arkansas to be — to discuss
the

(13| position with the President of becoming White House
{14] counsel.

(151 Senator Hatch. So it was just slightly — vou just

Ite]  knew him slightly?

171 Mr. Nussbaum. That's correct.

18] Senator Hatch. Let me direct your attention to July
19| . 1993. Other members of the committee may
dwcll on July

201 20th and the events occurring shortly after you
learned of

211 Mr. Foster's death. but [ would like to focus primarily
on

22
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i 30
as

(231 White House counsel. you believed. as I understand
it, that

[24] you were going to be the principal contact in dealing
with

(251 the various law enforcement agencies: right? It would
be

Page 36

(1] naturally your job?

(2] Mr. Nussbaum. Yes.

(3] Senator Hatch. Isn't it true that in your capacity as

(4] counsel to the President. you took it upon yourself to
call

(5] your old friend Phil Heymann, the Deputy Attorney
General

[6] and ask whether the department would coordinate
the

(7] investigation into Mr. Foster's death?

(81 Mr. Nussbaum. Yes. You see, Senator. I realized in

(91 the west wing on July 21 that — after meeting with the
(10] Park Police and they asked me to interview members
of my
(111 staff, look at Foster's office. I realized — the FBI was
[12] around. The Secret Service was around. I realized
there
(131 was a potentiality for numerous investigations, and I
(14] understood that. The Secret Service is concerned
with
(15] Presidential security. They may want to look into it.
The
(161 FBI is our premier law enforcement agency —
(171 Senator Hatch. But vou called Heymann in this case?
(18] Mr. Nussbaum. — they were the one looking — I
(191 called Heymann because what [ wanted to do is to
get one
(20] ~ agency to coordinate the investigation. so people

‘ could be

I21] interviewed once. documents could be reviewed
once. It'sa

22| normal and natural thing to do and that's why [ called
Phil

(23] Heymann. to ask him to do it.

" [24]  Senator Hatch. Then it was vour idea to have Justice
| (25] _coordinate the investigation?

Page 37
(1l Mr. Nussbaum. That's correct.
(21 Senator Hatch. And vou called Heyvmann. Do vou
recall
(31 the substance of your discussion with Mr. Heym-an.

- other

(4] than -

(51 Mr. Nussbaum. Phil - there's going to be — he knew
(61 about Vince's death. Obviously it will be. you know.
(7] investigations and there may be a number of
investigations.

(8] would you consider coordinating these things under

" the

©202-347-3700

(9| Dcpartment of Justice general supervision. But [

22} events occurring on JEO%%M&!(%TS\J;6310) DQIG|dsazQ(;l-Q511x%g fgtggconduct the investigation. |

CE-FEDERAL REPORTERS. INC.



.

BSA In Re: Whitewater August 9, 1995 cr: 62177.0

didn't

(11] say the FBI should do it or the Secret Service should
do it

(12] or the Park Police should do it. That was up to law
(13] enforcement to decide how to do it. I just said |
would

(14] just like my people and other people interviewed
once,

(15] hopefully, by one agency rather than different
agencies

(16] walking in, and I said also that [ would like
documents to

(17] be examined once —

(18] Senator Hatch. So that was basically the substance
of

(19] your conversation with Mr. Heymann at that time?
20| Mr. Nussbaum. That's correct.

211 Senator Hatch. Now, you also recall meeting with
(221 Justice attorneys David Margolis and Roger Adams
after that

(23] day?

(24] Mr. Nussbaum. Yes.

125] Senator Hatch. And you remember, do you not, that
the

Page 38

(1] Park Police officers and FBI agents were also present
at

(2] that meeting?

(3] Mr. Nussbaum. Yes.

(4] Senator Hatch. During that meeting, the Department
of

(5] Justice attorneys made it clear that they wished to
review

(6] the documents in Mr. Foster's office that might bear
“non

his frame of mind before he committed suicide: right?
~ Mr. Nussbaum. No, that's not correct.

{91 Senator Hatch. They did not?
{10/ Mr. Nussbaum. No. Let me tell you what happened.,
(11] Senator. The Department of Justice attorneys, David
(121 Margolis and Roger Adams, as [ said on my
statement. are
(13] good. decent. intelligent people. I expressed to them
when
(14] we started discussing the possibility of searching
Foster's
115] office — [ said to them. you know, [ have some
concerns.
(16| This is a lawver's office. There are issues of
(17) confidentiality. There are issues of privilege. There
are
(18] issues of executive privilege. I said there are sensitive
(19] documents. and they. being the kind of people they
are.
[20] were sensitive to those concerns.
(21] Senator Hatch. [ understand. but they were
concerned

(22| about whether there was a suicide note or an
extortion
23] note?

ACE-FEDERAL REPORTERS, INC. |
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(24] Mr. Nussbaum. They were concerned whether there
was a

(25] suicide note, that's correct. So we had a dialogue ~
good

Page 39

(1] lawyers — at least I hope — they were good lawyers at

(2] least — good lawyers were talking to each other to try
to

(3] resolve what is a tricky and difficult issue. Good
lawyers

(4] with sort of different institutional interests and

(s] different institutional concerns and that's what was
going

(6] on, Senator Hatch. in that office. They were trying to
see

(7] my point of view, and [ was trying to see their point of

(8] view and in doing so. we were discussing various
options.

(9] Senator Hatch. And one of the things that you were
(10} discussing concerning some of the documents was
that; in
(11] Mr. Foster's office. that they might be privileged -
(12] Mr. Nussbaum. Yes, that's one —

(13] Senator Hatch. — as you've stated in your

(14] statement. Nevertheless, as I understand it. you

agreed

(15] with the Justice Department attorneys that you would

review

(16] the documents together: right?

(171 Mr. Nussbaum. No. What we did — what we did was

we

(18] talked about the way it should be done. One way is
look —

| (19] one way we can do this, fellows, is I open the door

you

(20] walk in and read every document, read anything you

; want to

"[21] read. That doesn't make sense. [ said to them. and
they

' [221 sort of readily agreed to that. That doesn't make

© sense.

(23] This is a lawyer's office. This is privileged stuff here.
! (24] Another option is you go away, I will go in myself,

" (25] review the files and tell you if there's a suicide note.

Page 40
(1] You just can't walk in. [ will do it on my own and tell
(21 vou if there's a suicide note because it's a sensitive
(3] office. That's an option. 3
(4] Third option is we read — you show us the first page
(5] of the file with respect to — so we can make a
16] determination if it's privileged or relevant to our
{71 search. That's an option. We discussed that.
(8] And there's a fourth option. which is the option that
(9] we used ultimately, which is we'll go in together. We'll
(10] break the seal together.
(11] Senator Hatch. And that's what you decided to do?
{12] Mr. Nussbaum. That's what I decided to do.
(13] Senator Hatch. Mr. Margolis and Mr. Adams. they

agreement (
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[15] the Justice lawyers would review at least the title (9] Mr. Nussbaum. I understand these notes were made
page the .
[16] and the first page of each document and then make (101 following week after the note was discovered. They
a weren't p
(171 determination with respect to privilege — (111 made shortly after the meeting. They were made after (
(18] Mr. Nussbaum. That was one of the options that — the
(191 Senator Hatch. — but you say that was never agreed [12] note was discovered and turned over to law
(20] to? enforcement
(211 Mr. Nussbaum. I said to them I would consider it. It (13] officials, and there was some concern about how
[22] was a serious option. I had to think about it. I said [ people
23] would consider it and seriously consider it, but I (14] would look now that the note was discovered five
never days after
(24] agreed to it. [15] the search. They were not made after the meeting.
(251 _Senator Hatch. So there was no agreement as far as (16] Senator Hatch. Whatever. What the note says starting
Page 41 (171 in the middle - it's highlighted. "At the Wednesday
[1] you were concerned? (18] meeting there was agreement that the Justice
(21 Mr. Nussbaum. In my - to the best of my Department
131 recollection, and I do have a recollection about this, [19] attorneys would look at each document or at least
(4] there was no agreement. I think my recollection is each file
(51 supported by Mr. Neuwirth of my office who was [20] to determine if it contained privileged material. in
there. by which
[6] Mr. Sloan of my office who was there. [ think it may [21] case it would not be examined by the Park Police or
even FBI.
{71 be supported by Agent Salter of the FBI who was (22] We would not read the documents or make notes,
there. On but merely
(8] the other hand, I have no — I'm not disputing the (23] examine them long enough to determine if they were
(91 sincerity of Mr. Adams's testimony or anybody else covered
who [24] by the attorney-client privilege or possibly executive
(10] testifies that they sincerely believed there was an [25] privilege.
[I1] agreement. Page 43
{12] Senator Hatch. Did you take any notes of those (1] "As an example of the clarity of this agreement,
[13] conversations at all? (21 Mr. Neuwirth at one point. apparently trying to
{14] Mr. Nussbaum. No. [ didn't take any notes, but as the summarize
[15] Senator knows, people in good faith can leave a (3] it, said that 'Bernie would look at each document and
meeting (4] determine privilege. If he determined no privilege, it
[16] with a misunderstanding or a miscommunication. | [51 could be shown to the law enforcement officers.' He
didn't | was
17] leave it — [ didn't think I left it with a (6] immediately corrected and Mr. Nussbaum agreed
i18] misunderstanding or miscommunication, but . that the
perhaps they ! (71 Justice Department representatives would see the
i19] did. And as [ said earlier in my statement. Senator. [ " documents
may (8] to determine privilege. "
120/ have been responsible for it. ¢ (91 That's what Mr. Adams believed happened
i21]  Senator Hatch. I understand. I have to go into this. | according to
122] but — ' (10] his notes?
1231 Mr. Nussbaum. [ understand you have to go into it. ¢ (11 Mr. Nussbaum. That's what Mr. Adams, a week later.
i241 I'm trving to help you. " [12]  after the note was discovered and turned over to law
i25] Senator Hatch. Okay. You're doing just fine. ['d [13] enforcement authorities. dictated this memorandum
Page 42 in
i1] like to refer yvou to the typed notes of Mr. Adams. who [14] response to a request from somebody. perhaps Mr.
1sa Heymann,
12] career prosacutor at Justice. [15] that he state what happened the wezk before. This
3] Mr. Nussbaum. When were those notes made? was not
14]  Senator Hatch. Do you have a copy of them? I think (161 written after the July — right after the July 22 meeting.
i3] we gave yvou a copy before the hearing. We've got (171 and it was not written prior to the note being
them up discovered.
to| on the EImo here. These are the typed notes that (18] But that doesn’'t mean. Senator — [ don't want to
were made suggest
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(20] in this memorandum.

(211 Senator Hatch. So what you're saying is that

(221 Mr. Adams undoubtedly wrote these down within a
week or so

(23] afterwards and that he believed these. but you're
saying

(24] this isn't so, and this is not your recollection?

1251 Mr. Nussbaum. We - I have a different recollection

Page 44

(1] than he does —

(2] Senator Hatch. This did not refresh your

(3] recollection?

(4] Mr. Nussbaum. — as does Mr. Neuwirth, as does

(S| Mr. Sloan as do other people present at that meeting,
but

(6] that happens all the time, Senator.

(71 Senator Hatch. I understand.

(8] Mr. Nussbaum. You know, people go to meetings
and

91 walk out of meetings with different recollections. It
(10] happens every day.
(11] Senator Hatch. It's been known to occur.
(12] Mr. Nussbaum. Roger Adams's notes of the meeting
states you
(13] reached an agreement. Mr. Neuwirth objected to the
(14] agreement but you overruled him. Now, your
testimony here
(15] is that he's mistaken, that that just didn't happen?
{16] Mr. Nussbaum. He has a different memory than I. I
(171 think he's mistaken, yes.
(18] Senator Hatch. Let me turn now to Mr. Heymann's
(19] notes. If you look at Mr. Heymann's notes, if we can
put
(20] that up there for you —
(21] Mr. Nussbaum. These notes were done in February
of

22| 1994: is that correct, Senator, nine months later?
(23] Senator Hatch. If you look at these notes — if you
124] look at his notes. you will see at the bottom that they
25| read this: "5:00. agents. Park Police. DM," I assume
that ~

Page 45

{1 means David Margolis, "RA," Roger Adams, "Steve
Neuwirth

(21 all in Bernie's office." [ assume that's a reference to
(3] you. Mr. Nussbaum?

(4] Mr. Nussbaum. It is Senator.

(5| Senator Hatch. "Agree to come back the next
morning.

(61 We'll used the system agreed on. BN." again. |
assume

(7] that's you. "agrees. SN," Steve Neuwirth, in other
words

(8] says no. DM says it's a done deal and BN agrees."
Again.

191 that word "agree" pops up and you re still certain
there

(10] was no formal agreement or no real meeting of the
minds or
(11] agreement in that sense: right?

\CTF.FFDFRAL REPORTERS. INC.
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(121 Mr. Nussbaum. Right. Senator. Senator, you do
i know.
| 031 asl said, Senator, that these notes were written nine
(14] months later. These notes were written by Mr.
Heymann, who
! (15] was not present at the meetings. Obviously he's
reflecting
(16] things people told him. These are not
contemporaneous
{171 notes either. These are notes by a person who was
not at
(18] the meeting, made nine months after the meetings.
(197 I'm not saying, again, that Mr. Heymann disbelieves
(20] what he's saying here or Mr. Adams disbelieves what
he's
(21] saying. But the fact is, Senator. because somebody
writes
(221 down notes with respect to this thing doesn't make it
so.
(23] Senator Hatch. I would also note that Mr. Heymann's
(24] special assistant, Cynthia Monaco. recorded that you
and
(25] Mr. Heymann had agreed upon a search protocol.
And let me

l
|
!
i
I

Page 46
{11 read from her notes if we can put it up there. " Phil
; was
! (2] on the phone with Bernie Nussbaum and he said
! you're
E (3] messing this up very badly, I think you are making a
l (4] terrible mistake. What I took it to mean in the context
\

of
(5] the general conversation was that Bernie had refused
| to let
(6 David and Roger take a look at the documents. [ later |
| (71 heard from David that, in fact, what had happened
! was that
(8] Bernie looked at the documents and told him that a
(9] privilege was asserted or was not asserted. This was
i in
i (10] contrast to what Phil and Bernie had decided the day
. (11] before.”
' (121 Once again. confirmation and agreement as to the
113] search protocol existed. but this also is inconsistent
- with
(14] your recollection?
: (15| Mr. Nussbaum. It is, Senator. Nordo | believe it's
116] confirmation of an agreement. [t's written by
* somebody who
(171 wasn't there and wasn't present in any conversation.
but [
(18] do disagree with it.
(19] Senator Hatch. [ understand. [ need to go over
' 120] these. Mr. Nussbaum, even the FBI agents clearly
(21] understood that an agreement had been reached as
to the
(22] search protocol. Let me just call your attention to this
(23] FBI teletvpe. The teletype states "An initial meeting

FOIA # none (URTS 16310) Docld#701
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at which | believe >
(25| time it was agreed that the victim's office, which is ' (11] there was an agreement. These others believe there
Page 47 was?
(1] located adjacent to Mr. Nussbaum's, would continue (12] Mr. Nussbaum. Agent Salter — we all serve the
to be ' (131 President. Agent Salter serves the President. Roger y
[2] sealed by the U.S. Secret Service until 10:00 a.m. on ! Adams (
(31 7/22/93, at which time Margolis and Adams would i n4] serves the President and the three of us —
conduct a i 115] Senator Hatch. I'm talking about as counsel to the
[4] preliminary examination of documents located within . [16] President, to use your tzrms. Let me move on. Susan
the i (171 Thomases, a New York attorney, testified before the
(sl office." (18] committee yesterday. You've told this committee that
(61 Now, it seems pretty clear that an agreement existed ' 119] vou're familiar with her and her role as a close friend
(7] at least as to the manner in which the review of | and
documents ' 201 outside adviser to the Clintons: right?
(8] would take place and let me just get this straight, and ’ (211 Mr. Nussbaum. Yes.
I ' (221 Senator Hatch. Did you talk to Ms. Thomases on July
(9] think it is important. Mr. Margolis, a career 231 22nd?
prosecutor, . [24] Mr. Nussbaum. Yes.
(10] believed that the agreement existed. Mr. Adams, who : 25] Senator Hatch. Do you remember how many times
had " and —
(11] even served a detail in the White House, believed Page 49
that an (1] Mr. Nussbaum. [ only remember —
(12| agreement had existed. Mr. Heymann, the Deputy (2] Senator Hatch. — what times you did talk to her?
Attorney (3] Mr. Nussbaum. [ only remember one conversation.
(13] General, believed an agreement had existed. Mr. (4] Senator Hatch. Would it surprise you to know that
Heymann's you
(14] assistant, Ms. Monaco, believed an agreement (5] were paged by Ms. Thomases at 8:00 a.m. that
existed and. morning? And
(15] finally, the FBI agents understood that an agreement (6] if you remember that. did you return her call right
[16] existed as to the search protocol. Now — away?
(171 Mr. Nussbaum. Can I respond. Senator? (71 Mr. Nussbaum. Nothing surprises me anymore. (
(18] Senator Hatch. Sure. Senator. :
(191 Mr. Nussbaum. At this hearing, you've had four or (8] but [ don't remember that.
[20] five people who were present at that meeting testify. (9] Senator Hatch. When you spoke with her that day.
You that
[21] had me — you have me now. You had Steve (10] one time that vou do recall. you told this committee
Neuwirth. You that
221 had Cliff Sloan. You had Roger Adams. You have i11] she said that she had "heard"” that there were
Agent “discussions"
(23] Salter — five people who were present at that (12] and "disagreements" concerning law enforcement’s
meeting. ™ search of
24] Mrs. Monaco wasn't present and Mr. Heymann (13] the Foster office. She said that she was concerned
wasn't present. that
125] Out of those five people. Senator. [ testified that I (14] “law enforcement people"” would have “unfettered
don't access to
Page 48 (15] the documents" in Foster's office. Is that correct?
(1] believe there's an agreement. Mr. Neuwirth has (16] Mr. Nussbaum. Can you repeat that. Senator?
testified 117] Senator Hatch. Sure.
i2] he doesn't believe there's an agreement. Mr. Sloan (18] The Chairman. [ think. Senator. you might want to
has (19] refer Mr. Nussbaum to his testimony. I think you have
(3] testified he doesn't believe there was an agreement. a
14| Senator Hatch. He pretty much said he didn't know. [20] copy there.
(5] Mr. Nussbaum. I believe Agent Salter testified that (21] Senator Hatch. Yes. I do.
(6] he doesn't recall an agreement. Mr. Adams has (22] The Chairman. What page is that?
testified 23] Senator Hatch. Let's go to that page.
(71 that he does believe there was an agreement. | think (24] The Chairman. Is that starting on page —
each (25] Senator Hatch. Page 54 — 154. ['m sorry. Page 154.
181 of those people was testifving honestly. Page 50
(9] Senator Hatch. All right. So basically the three at Basically what you had said was that she had heard
1101 the White House WlFo%QJAe# JRQF\esHJrR]'S 463 10) DOQIZd J{E}ZLQSrlQECB:ag;es 181 agreements. She was
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concerned

(3] that law enforcement people would have unfettered
access to

(4] the documents and I think that's consistent with your

(5] testimony; right?

(6] Mr. Nussbaum. You're going a little too fast for me,

(71 Senator.

(8] The Chairman. Why don't we read it?

(9] Mr. Nussbaum. ['m just trying to figure out the
(10] portion of my testimony here in my deposition
testimony
(11] you're focusing on.

(12] Senator Sarbanes. Would the Senator tell us what
page

(13] you're on?

(14] The Chairman. That's what ['m attempting to

[15] ascertain.

(16] Senator Hatch. I think it's on page 154 — 140. I'm
(17] sorry.

(18] Senator Kerry. Page 139 to 142.

(19] The Chairman. Of the deposition given by Mr.
Nussbaum

20] to the committee?

(21] Senator Kerry. Correct.

(22] The Chairman. Let's see if we can't all get on the
(23] same page and give Mr. Nussbaum the opportunity
to get

[24] there, too.

(25] Mr. Nussbaum. Page 140?

Page 51
(1] The Chairman. 139 to 142, I believe it is.
(2] Senator Kerry. Page 139 it starts.
(3] Mr. Nussbaum. [ have it.
(4] Senator Hatch. You have it? I think it says "what
(5] was the conversation on the 22nd with Susan

Thomases?
(6] "Answer: The conversation on the 22nd is she asked
me

(7] what was going on with respect to — what was going
on with
[8] respect to the investigation or the examination — the
{9 examination of Mr. Foster's office. She had heard
there
(10} were discussions in the White House with respect to
this
(11] issue, which there were on the 22nd — w nich you'll
get to,
(121 [ presume — was everything okay and what was
going on, and
(13] [ said [ am having discussions with peopie. See, I
(14] remember this conversation before the search. but it
could
[15] have been after the search.
(16 "That's one of my problems. But [ remember saying,
117] Susan. I've been talking to people in the White
House. how
(18] the search would be conducted. [ will determine what

the

(21] conversations took place before or after the search.
We're

(221 going to follow the procedure that I think is right. and
(23] that's the way — that's what ['m going to do and that's
(24] the kind. [ think, that ['m determining is a proper way
to

[25] act with respect to this matter. %

Page 52
(1] You were asked "how long was the conversation?"
2] “Answer: A few minutes. Not very long.
(3] "Question: Did she tell you how she had heard there
(4] were discussions concerning the manner in which
the review
(5] would occur?
(61 "Answer: The search would occur.
(71 "Question: The search would occur?
8] "Answer: No, she didn't say how. She just said she
(91 had heard.
(10] "Question: What else did she say in the
conversation?
(111 "Answer: That's all [ remember, that she heard there
(12] were discussions or that there were — she might have
even
(13] said disagreements, that she had heard that and
what was
(14] going on.
(15] "Question: Did you ask her where she heard that?
(16] "Answer: No, I didn't ask her where she heard that.
' (171 "Question: Did you feel uncomfortable talking about
(18] this issue with her?"
(19] Mr. Nussbaum. "Did you feel comfortable?”
(201 Senator Hatch. I'm sorry.
(211 "Did you feel comfortable talking about this issue
221 with her?
231 "Answer: Yes.
(24] "Question: Did you feel it was her business?"
1251 And vou said "yes." But basically, she had said that

i Page 53

(1] she had heard that there were discussions and
disagreements

(21 and. as [ understand it. also. the deposition said that
she .

(3] was concerned about "unfettered access" to the
. documents.

' 41 Do you remember that?
15| Mr. Nussbaum. No. I don't. What vou've read does
(6] accurately — what you've read. not what vou just said.
but
(7] what vou've read does accurately reflect my
" recollection of

(8] that conversation with Susan Thomases.

{91 Senator Hatch. Well. on page 142 — let me see if
(10] ['ve got this right — [ guess that was a question. On
[11] page 142. did she say that the First Lady was
concerned
(12] about giving the law enforcement people unfettered
access
(13] to the documents?" Your answer was "no. "

Lo right procedure iFROIAnONefURTSIEE3L0) Docld: 70 TD51gD Pgger 19 that anvbody was concemed

1201 procedure is and [ followed it. depending on if that
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(16;  =documents?" Your answer was "she said people
are

(17]  concerned about whether I was using the correct
procedure

(18] or whether the procedure was — people were
concerned or

(191 disagreeing, something like. that whether a correct
(20]  procedure was being followed. whether I was using
the

[21] correct procedure. whether it was proper to give
people

122] access to the office at all, something like that" and
you

[23] went on. "But [ said, Susan, she wasn't in the White
[24] House. at least I didn‘t know she was in the White
House.

(25] ['said I'm having discussions with various people. As
far

Page 54

(1] as the White House is concerned, I will make a
decision as

(21 to how this is going to be conducted. It's going to be

(31 done the right way. It will balance out the various

(4] interests. It's going to be done the way I think it
~hould

5| be done." That's a fair —

(6] Mr. Nussbaum. That's correct. Senator. [ agree with

(7] the testimony you just read.

[8] Senator Hatch. Are you aware of the fact,

(91 Mr. Nussbaum. that Ms. Thomases denies telling vou
that she
[10] was concerned about law enforcement having
access to
{11] Mr. Foster's office?
(121 Mr. Nussbaum. [ am aware that she has a — what |
113] considered a slightly different recollection of the
[14] conversation, that she bzlieves that [ k. 1t up the
[15] subject. rather than she bringing up the subject and
there
(16l is a diffsrence in our recollection.
[17] Senator Hatch. When asked if she expressed any
view
(18] to you on the phone — actually. in fact. she testified
you
[19] brought it up to her — y ou brought it up
[20] not?
[21] Mr. Nussbaum. That s correct.
122] Senator Hatch. When asked if she exoressed any
view
[23] on you on the phone on the
contents

[24] of Mr. Foster's office. Ms. Thomases said "Answer: [
think

125] that | - my recollection is that I just said that it

— that she did

22nd in rey .xds to the

Page 55
i) sounded like he had thought it through pretty
carefully.
i2l and [ wished him good luck."

(4] testimony.
(51 Senator Hatch. [ think you have to admit that .
(61 Ms. Thomases's recollection of the phone call is

different v
(71 from yours. (
(8] Mr. Nussbaum. It is somewhat different from mine, '
[9] yes, sir.

| [10] Senator Hatch. Here we have two tough.
| experienced
. (111 New York lawyers who have different viewpoints on

what the

(12] critical conversation was. You say that Ms. Thomases
(13] called you and said that she had heard about the

[14] discussions with Justice. She said that you brought it
up

(15] and that she did not really have an opinion about the
[16] search arrangements.

(171 Mr. Nussbaum. Senator. you're right. There is a
(18] difference in recollection, and you — and you I have
had a

(191 number of conversations in the past involving the
White

[20] House. I think sometimes we might have had a
difference in

(21] recollection —

[22] Senator Hatch. That's probably true.

23] Mr. Nussbaum. — about our conversations.

: [24] Senator Hatch. That's possible.

[25] Mr. Nussbaum. But [ always enjoy talking to you.
Page 56

(1] Senator.

21 (Laughter.)

(31 Senator Hatch. I always enjoy talking to you. But

(4] one of the things that is bothering a lot of us is how in
[51 the world did Ms. Thomases. who was not a

' government

(6] official and who did not have a security clearance.
tind

|71 out about the discussions you had with the Justice

(81 Department within the course of just a few hours?
How did

(91 she call up and know more about the whole problem
than

(101 people in the press. the Park Police and. frankly.

most

(11 White House staffers?

(12] Mr. Nussbaum. [ don't agree with a lot of what's
[13] suggested in your question. but I think it's a fair
{14] question, Senator.

(15] Senator Hatch. It is a fair question.

t16] Mr. Nussbaum. Susan Thomases was a friend and
advisor

[17] to the President and the First Lady and to other
people in

18] the White House. She was consulted on many
issues. policy

(19] issues by them and by others. She's a very able.
“0! intelligent and good. good person and an old friend

131 Mr. Nussbaum. | aOFO\‘Ah#I‘Q%ﬁ gpgﬂ-ﬁe 16310) Doq|dln7010§:rl'cgl%'.P\§$§ S%Qis is what people are in
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d@stration. what Ronald Reagan had. what
v ée Bush
y had and what Bill Clinton now has. She's part of the
A24) so-called kitchen cabinet.
“ 251 Senator Hatch. Sure.

Page 57

(1]  Mr. Nussbaum. And with Presidents. it's good. It's

(21 desirable they have outside advisors. that they can
look to

131 people on the outside, not just the people in the
White

(4 House. Susan was one of those people. [ wasn't
disclosing

(5] to her confident — Senator, could I just finish, please,

(61 Senator?

(71 Senator Hatch. Yes, go ahead.

(8] Mr. Nussbaum. I wasn't disclosing to her national

(9] security information or confidential information or
(10] privileged information. I was just telling her. you
know,
(11] that a discussion had arisen in the White House as to
a
[12] process. as to how something should be done. |
didn't even
(13] discuss with her, I don't believe, exactly how it
should be
(14] done. I just said to her —
(15 The Chairman. Mr. Nussbaum?
(16] Mr. Nussbaum. Senator, please —
(17] The Chairman. If [ might, [ think one of the keys is
(18] did she initiate the conversation as it related to the
(19] methodology that was being considered for the
search to be
(20] undertaken? And that's what the Senator is getting
at.
[21] Mr. Nussbaum. No. the Senator was talking about the
(22| conversation —
(23] The Chairman. I'm interested in that and I think —
[24] Senator Hatch. The point is did you tell her or did
(251 she tell you about these concerns? You say that she
told
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[1] you. That's all I want to establish.

21 Mr. Nussbaum. Senator D' Amato. I'll answer your

i3i question and Senator Hatch's question. My memory
is that

(4] she initiated the concern — she initiated discussion
about

{51 whether or not there was a concern about a
procedure. But

(6] to answer the Senator's question, I didn't think it was

(71 improper to talk to her about this because she was
an

(8] outside advisor and | wasn't disclosing any
confidential or

(9] national security information.

(101 Senator Hatch. That isn't my point — that's not my

(13] Senator.

(14] Senator Hatch. You're doing fine. When Ms.
Thomases

(15] told you that people were concerned about the
search of

(16) Mr. Foster's office. did Ms. Thomases indicate which
(17] “people" were concerned?

(181 Mr. Nussbaum. No.

(19] Senator Hatch. Did she mention the President or the
20 First Lady, for instance?

21] Mr. Nussbaum. No. she did not.

(22] Senator Hatch. Could Ms. Thomases have been in
(23] communication with the President or the First Lady?
24] Mr. Nussbaum. Could she have? Absolutely she
could

[25] have.

Page 59
(11 Senator Hatch. It would not have surprised you if
she
21 had been?
31 Mr. Nussbaum. It would not have surprised me if she
(4] had been.
(5] Senator Hatch. Did the President call you about the
(6] document review at any time?
{71 Mr. Nussbaum. He did not. Senator.
(8] Senator Hatch. Well, wouldn't it be odd for them to
(9] call Ms. Thomases. if they did. and not call you. if that
(10] happened?
(11] Mr. Nussbaum. [ don't know if it happened.
(12] Senator Hatch. You don't know whether or not either
(13] of them called her?
(14] Mr. Nussbaum. No, [ do not. Senator.
(15] Senator Hatch. And did vou tell anybody about your
(16] contact with Ms. Thomases at all, in the White House
or
(171 otherwise?
(18] Mr. Nussbaum. [ may have. I just don't recall at
[19] this point.
(20] Senator Hatch. Did you tell Steve Neuwirth. for
(21] instance. your associate counsel?
{22] Mr. Nussbaum. [ may have told Steve Neuwirth. ves.
(23] He was a senior person on my' staff. It's quite

possible I
124] told him.
(251 Senator Hatch. Mr. Neuwirth. vour associate counsel

Page 00
(1] with — whom you brought to Washington with you
. from your
(2] firm of Wachtell. Lipton. has testified that you told him
(3] that Ms. Thomases and the First Lady were
! concerned about
| (4] law enforcement having unfettered access to the
i documents.
(S| Could we put up that page — it's page 112 of the
| L6l deposition - on the Elmo. Let me read lines 2
| through 6.
| 171 "Question: What did Mr. Nussbaum tell you about
. the

{11] point. I'm not cri th ta Ms. Th ?
1121 Mr. Nussbaum. lwi%;ﬁ B%e SO R)T§ 16310) D0C|49|7qm§i§2#‘lag§l2?ﬁ“l r.lﬂ-hllse I d(c:r[\n:li:nembcr his
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[10] exact words in a very brief discussion, my
understanding

(111 was that Mr. Nussbaum felt that Ms. Thomases and
the First

(12] Lady may have been concerned about anyone
having unfettered

[13] access to Mr. Foster's office. "

(14]  Did you say that to Mr. Nussbaum or you just can't
(15] recall?

[16] The Chairman. Mr. Neuwirth.

[171 Senator Hatch. Mr. Neuwirth, excuse me.

(18] Mr. Nussbaum. No. I have no memory of saying that
to

(191 Mr. Neuwirth, but as [ said in my statement, Senator, [

20] always assumed that the First Lady, like any good
lawyer in

[21] the White House, would not believe unfettered
access to a

22] lawyer's office was proper, but [ have no memory of

saying

[23] that to Mr. Neuwirth.

[24] Senator Hatch. You don't have any reason to
[25] disbelieve Mr. Neuwirth's assertion there?

Page 61
(11  Mr. Nussbaum. Absolutely not. That is correct,
(2] Senator Hatch.
131 Senator Hatch. Did you talk to the President or the
(4 First Lady on either July 21st or July 22nd?
[51  Mr. Nussbaum. No, [ didn't — did I talk to them on
16] either of those days?
|7) Senator Hatch. Well, about this?
(8] Mr. Nussbaum. About this, no.
91 Senator Hatch. At this time, Linda Tripp was
[10] executive assistant to the counsel to the President. In
[11] other words. she was vour principal assistant or
office
112] manager. [s that a fair characterization?
":31 Mr. Nussbaum. She was one of my senior secretaries

is

{14] the more accurate way of —

i15] Senator Hatch. She's testified before the committee
116] that she remembers you receiving a phone call from
the

117]  First Lady during this time. and that's on page 23 of
the

i18] transcript from her appearance before the

committee. Maybe

(191 we could place that up on the Elmo and let me just
read the

i20] following from that.

(211 "Question: What about the First Lady. do you have a
221 recollection of her having a telephone conversation
with :

23| Mr. Nussbaum?

241 "Ms. Tripp: I don't have a clear recollection of the
251 First Lady speaking to him during that time frame.
Page 62

‘i1 "Question: Do vou have some kind of a recollection

S0 g

Page 60 (o Page 63

i
|
i
i
|
1

(31 "Ms. Tripp: [ know at one point there was a
telephone

(4] conversation between Mr. Nussbaum and Mrs.
Clinton. [

[5] don't recall when that was.

(6] "Question: Do you recall that it occurred during this

(71 period of time in the day or two after Mr. Foster's
death?

(81 "Ms. Tripp: [ thought so, yes."

91 Do you have any reason to question Ms. Tripp's
(10] recollection?
(11} Mr. Nussbaum. All I can do, Senator. is give you my
[12] recollection.
(13] Senator Hatch. But you don't recall?
(14] Mr. Nussbaum. In my recollections, I don't recall
[15] such a conversation. I would note that even with
respect
[16] to these questions. she first indicates that she
doesn't
(171 have a clear recollection. Then two questions later or
[18] three questions later she says she thinks it was in
that
(19] time frame. But whatever she said. all I can give you
is
[20] my recollection and I don't have a recollection of
such a
[21] conversation.
(22] Senator Hatch. [ think my time is up, but I thank you
[23] for your answers.
[24] The Chairman. Senator Sarbanes.
[25] Senator Sarbanes. Thank you very much. Mr.
Chairman.

Page 63
(1] Senator Sarbanes. First of all, I just want to put on
[2] the record what [ think are facts. There are tough,
(3] experienced. and even combative lawvers outside of

! places

(4] like New Yeork. eisewhere in the country. who are also

; very

" 143,

[5] capable.

(61 I think it's important to just sort of add that

[71 dimension.

(8] Mr. Nussbaum. [ first want to complete the record on
the

(91 questioning :~at Senator Hatch put to vou from your
[10] deposition bzcausz the next question on. on page
if vou
(11] have it thers -
(12]  Mr. Nussbaum. Y=s. Senator.
(131 Senator Sarbanes. — the question put to you was:

. (141 Did she say people were concerned about giving

(15 unfettered ac:2ss te the law enforcement people to

. the

202-347-3700

(16] documents.

(171 And your attorney said those words. and Mr. Chertoff
[18] said. in substance. that they had that particular
concern.

(19]  The Witness: No. no. What | remember. it was not a
[20] concern about ¢iving peoiﬁe access to documents.

FOIA # none (URTS 16310) Doeld 70105192 Page
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(311 a sense of this notion of people's privacy shouldn't
be

[22] invaded, that kind of sense, that people were
concerned that

(23] any procedure that's followed is done with
appropriate

(24] regard for people's privacy interests.

1251 Now. | want to ask you a bit about this concern about

Page 64

(1] people's privacy.

21 You and Vince Foster became close friends. I take it.

3] Is that correct?

(4] Mr. Nussbaum. Yes, Senator.

(5| Senator Sarbanes. Had you known one another
before you

(6] went to work in the White House Counsel's Office?

{71 Mr. Nussbaum. No. As I said to Senator Hatch, we
met

(8] in December of 1992. We sort of interviewed each
other for

(9] the job. although he had the job before I had the job.
(10 And while we are a different kind of people we. over
the
(11] months. became quite close, even suprisedly so. |
don't
(12] know. maybe he was an Arkansas litigator. a tough
Arkansas

(13| litigator. [ was a New York litigator as now the whole
(14] world knows.

(15] And in the crucible of the White House. which we had
to

{16] make fast decisions, a lot of times every day, trying to
do

{171 our best, it sort of was like, I don't know, like combat
(18] maybe. like being in a foxhole together. Sometimes
that

(19] tears people apart, but it didn't do that to us. We
formed

(20] a very close professional relationship which got
stronger

(211 and stronger as time went on.

{22 Senator Sarbanes. Now, did you speak at a meeting
of

i23] all of the White House staff about Vince on the |
guess it

(24] was the day after his death?

125] Mr. Nussbaum. Yes. it was the day after his death. It
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(1] was July 21st.

{21 Senator Sarbanes. Do you recall what you said?

(3] Mr. Nussbaum. It was a very emotional time.

i4] I think I told a story which I've been telling now this

(5] Committee about how the President of the United
States was

(6] wise enough to first retain a deputy counsel before
he

(7] retained a White House counsel because he'd
retained a great

81 deputy counsel. FOIA # none (URTS 16310) Docld“76?b"5“

191 [ talked about that. [ talked about our first meeting

ACE-FEDERAL REPORTERS, INC.

202-347-3700

XMAX(101,21:

(10 and maybe how we interviewed each other for the
job, the

(11] kind of thing I just said to you.

(12] This wasn't a prepared speech. I didn't have a lot of
(13] time. And the President and [. [ know we were sitting
(14] together, prior to going on to make this talk to the
staff,

(15] and we were just telling Vince stories to each other.
and [
(16] went out and [ made this five- or ten-minute talk

telling

[17] these stories.

(18] And then the President came out and he was
incredible.

(191 I mean, he spoke about his, you know. he didn't
prepare

(20] either, but he was just magnificent speaking about
Vince,

(21] about their growing up together in Arkansas and
about

(22] throwing sticks into the ground. and he was, it was a
very

(23] moving day, and a day that I'll remember for a long
time,

(24] although I can't remember my words.

(251 Senator Sarbanes. Did you feel a sense of. well. even
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(1] guilt, I guess, in the circumstances?

21 I mean, here's a person you were close to, you were

(3] copartners in this law firm. And he had committed
suicide,

(4] and were you feeling a sense of, I should have seen
it, [

(5] should have done something to prevent it. Did I
overload

(6] him with work?

(71 What?

(8] Mr. Nussbaum. I never was asked that before in that

(9] way. There's been so many hearings and so many
(10] investigations, but no one's quite asked me that
question.
(11} [ wish L. you know, yes. a little bit. a little bit.
(121 I felt I wish I could — [ knew he was sad, depressed.

(13] now I would use that word the three or four weeks
before.
(14] He wasn't functioning as well as he'd functioned

previously.

i15] He was very angry about the Travel Office matter. the
way

(16] the Travel Office matter was portrayed it and how the
White

{171 House portrayed it in its management review report.
i18] He was concerned about issues like that. and he
wasn't

i19] as effective the last ten days or so when we were in

the

(201 very difficult process of selecting a new Director of

the

aving to fire. which is sort of
r Director of the FBI.

tunate
rece ed e prl
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(23] [t was not an easy time for me in the White House
i24] Counsel's Office, and Vince wasn't as helpful on

those kind

[25] of sensitive issues, although he participated in the
FBI

Page 67

(1] thing to some extent. as he would have been,
because he was

2] sort of down.

131 And after he died, after he committed suicide, [

(4] thought, you know, I wish — I kept telling him, Vince,

[5] we've got to finish the FBI thing. It's important that we

(6] get somebody into the FBI who will be universally
respected

|71 by republicans and democrats who was the right
kind of

(8] person for that job.

(9] It's a more important institution than virtually any
[10] other institution in government. [t's probably more
{11} important than a Supreme Court appointment even.
although
(12} that's usually important.

113] And I was so engrossed in that process for the first
(14] three weeks of July of 1993, of trying to find the right
[15] person, trying to convince the right person to take
the job.

(16] trying to convince the President who also would
respect the

[17] various issues on this thing, trying to convince very
(18] important and significant United States Senators on
both

(19] sides of the aisle that this is a good choice, I was so
120] engrossed in that endeavor, so taken with it, that [
kept

(211 sort of putting Vince off.

1221 I said. Vince, we'll get to that issue. The Travel
(23] Office is not that important, nothing wrong
happened. so the

i~4]  White House management review which criticized
people who

:2s]  shouldn!t be criticized. but we can deal with that:
we'll
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i1] deal with it. Just let me get through the FBI thing.
2| Because that's important. that's important for the

i3] President. it's important for the country.

14] The last conversation I had with Vince is when he
walked

151 into my office. The last time Vince and [ saw each
other

i6] was at the Louis Freeh announcement in the Rose
Garden. and

" then he came into my office.

i8] [ went back to my office and I was sitting there.

39j turning on the TV set in my office. all puffed up. all
proud
10| of myself as if [ had won two major trials in a row. and
[
1| turned on the TV. and there ['m flipping channels.

(12] flipping between the Ruth Ginsberg Learings, which ~ *
had just
(13] started. which 1 considered a major accomplishment
because
(141 we now had de-demonized the Supreme Court
selection process. (
(15] we now will have a bipartisan examination and a
friendly
[16] bipartisan examination of a Supreme Court Justice.
unlike
(17] prior Supreme Court nominations. and we had done
that by
(18] picking the right person.
[19] And also we had chosen someone to be head of the
FBI
20 who's being met with universal acclaim in the law
J21] enforcement community, in the defense community.
on both ;
(22] sides of the aisle in the Senate, which would have to
(23] confirm his nomination.
{24] And I said to Vince. this is what had been driving that
(25] month that those last four weeks. the Supreme Court
Page 69
(1] nomination was made in June.
2] When I turned on the TV set. and I flipped back to
both
(3] channels. her hearing, and the announcement by the
President
(4] in the Rose Garden with Louis Freeh and his family.
and [
(5] said to him. which I did I think say in my speech (
maybe to ‘
(6] the White House Staff later. I said. look, Vince. two
home
{71 runs. we hit two home runs for the President and the
(8] country.
9] And he looked down and he said. yes. yes.

. something like
i (10] that. you know. and [ was. you know. I was very

proud and

(11] very full of myself so [ got up. I said ['m going to have
(12] lunch. and I sort of walked out of the office and I said.
(131 I'll see you later. Vince.

(14] And I walked out. and obviously he must have been

in

(15] great pain. and I didn't see the pain. And I think
about

(16] that from time to time.

{17] Senator Sarbanes. You've mentioned the concerns

that

(18] vou had about the examination of his office. and
you've

[19] talked about executive privilege and attorney client
[20] privilege. possibly some sensitive documents.

[21] How much of a concern was there for Vince Foster's
(221 family's privacy through all of this?

(23] Mr. Nussbaum. It was a large concern. There was a
[24] concern. Our mind set was he committed suicide.

. (251 Obviously. he was deeply depressed and distressed.

and FOIA # none (URTS 16310) Doekd: 70105192 Page 24
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(1] notion of people sort of rummaging through his
private

(21 papers, his private papers I'm talking about, I'm not

(3] talking about Clinton personal files, just rummaging
through

(4] his papers, his personal papers, his leases, that was
a

[5] concern.

(61 And I recogni~ed he was a high Government official
and

(7] people are going to want to investigate this. There's
been

(8] no suicide like this perhaps since James Forrestal. I

(9] understood that. [ understood how sensitive this was.
(10] At the same time. I thought we could balance the
(11] interest. We could protect his family's personal
privacy.
(121 I'm not just going to throw the door open to that
office and
(13] let people read his personal stuff without somebody

(14] reviewing it first: not me. his family's personal lawyer.

(15] and making a judgment.

(16] Yes, there was a concern about privacy in that sense.
(17] Senator Sarbanes. Now some have suggested,
who've

(18] testified before us. that you were too intimately
personally

(19] involved in this matter for you to have a completely
(20] objective judgment capability.

(21] We've had a couple. there's been testimony to that
(22] effect.

(23] Mr. Nussbaum. [ understand, I understand.

124] Senator, I don't believe that. We knew each other for
(25] seven months. ['ve testified that we'd grown close
and we

Page 71

(1] were close. And. you know. [ still get choked up
about his

(21 death. there's no question about that. And [ may, if

(3] can't prevent it. can get choked up at this hearing
even

(41 when I talk about his death.

(5| But while we were professionally close, he wasn't my

(6] brother, although sometimes. you know. we were
close. [ was

(7] a pallbearer at his funeral. He wasn't a life-long

(8] acquaintance of mine.

191 And I, yes, [ was sick with grief the night of July
(10] 20th. but the moring of July 21 and thereafter. [ was
(1] functioning. [ wasn't paralyzed by emotion. [ wasn't
(12] paralyzed by grief. [ was functioning as a lawver who
had
(13] to deal with a crisis.
(141 All my life, my 30 or sc years at the bar. [ have

(15] functioned with major crises on behalf of other
people with

(16] respect to this thing.

(18] I wasn't walking around crying, I was not distraught
with

(19] guilt. I was sad, ['m still sad, I'll always be said, you
(201 know, but I was functioning, [ was dealing with what |
had

(211 to deal with as my job as White House counsel.

(221 So I was not disabled in any way from function at that
(23] time because of Foster's death.

(24] Senator Sarbanes. Do you think if you were to
indicate

! (25 that you felt your judgment had been impacted by

the emotion

Page 72

(1] and the closeness that that would lessen you as a

(2] professional person?

(3] Mr. Nussbaum. No.

(4] Senator Sarbanes. As part of being a professional.
this

(5] tough, experienced New York litigator, would be not
to have

(6] your judgment affected.

(71 And if you were to say now that your judgment had
been

(8] affected, you would be lessened as a professional?

(9] Mr. Nussbaum. Absolutely. I think part of being
{10] professional is emotion. you know. Part of being a
(11] professional, Senator. is feeling, feeling for your
client.
(12] seeking to do right by your client as your obligated to
do.
(13] But my judgment wasn't affected by emotion or pity
or
(1] sorrow or grief. I was functioning as a lawyer should
(15] function. I was seeing issues and I was trying to
balance
(16] out difficult, competing considerations in a unique

A situation.

(18] And. Senator. [ have not had the luxury. [ guess. or
the

{19] pain at the same time of two years of re-examination
of all

20] those things that happened in July of 1993.

21] This is now August of 1995.

(221 My conduct has been examined and examined and

i examined
(23] by special counsel. by the House. by the White
{ House. by the

(241 Senate. and by myself: mostly by myself. And ['ve
looked at

(25] everything I did during that period carefully and
critically

Page 73
(1] because I had to be prepared to defend it. and
there's no
(2] point in kidding yourself about your own conduct
and trving
(3] to make it look good. you know, make it better than it
was

(17) My mind was foch&dA H#x0nai(PRIG 16310) D0C|d:‘|7@f|ﬂ51‘92‘3|3§g'é32=5.‘0u'd better say it because

issues.
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to say
|6] it in any event, so you better get out front of them
and say
(@ at.
(8] ['ve looked at my conduct now for a two-vear period
191 since that time. and as [ said in my statement. it may
sound
(10] arrogant. and I'm fully prepared to admit mistakes
when [
(11] made mistakes. In fact, not finding the note. that was
a
[12] mistake.
(13] But I tell you, on the big calls, and I had to make a
(14] lot of big calls, I was right. I made the right
judgments.
(15] I made the kind of judgments I think your lawyers up
there
(16] would make if they were faced with this situation.
[17] Senator Sarbanes. Well, —
(18] Mr. Nussbaum. At least that's what [ think. They can
119] speak for themselves.
120] Senator Sarbanes. Well, that's what you think.
i21] We've had some very able people who've said that if
1221 you'd added an extra dimension in the course of
handling
(23] these matters, things might have been different.
i24] Now. [ know you deny that at the end of your
statement
[25] here today. and the point you make about this
coupling of
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1] two events that are really separated time I think is an

[2] interesting point but nevertheless. we've had some
strong

(3] testimony here that things might have been done
differently

i4] and therefore the situation might have been very
different.

{5] And in fact that the consequences casting a cloud of

[6] suspicion over matters that would have a perfectly
simple

17] explanation to them.

18| You're concerned about the cynicism and that's an

19] important concern to have. But given its existence.
the
(10| insistence upon proceeding in a certain fashion.
traditional
11| fashion. if that's how one wants to describe it. in a
112 traditional fashion. may in fact have ended up
contributing
[13] to the cvnicism.

14 Now. vou didn't want to accommodate to it. this
i15] existence. but under the circumstances, it might
have been

.16] wise to make some accommodation. and the net
result of that

17| might have been less cynicism. rather than more.
18] And that's one of the things [ think we have to think

of
(21] view with respect to that. Senator. but [. you know, I
come
122] to a different judgment.
(23] Senator Sarbanes. We understand that. (
{24] Mr. Chairman. I yield to Mr. Ben-Veniste. u
(251 The Chairman. Mr. Ben-Veniste.
' Page 75
(1] Mr. Ben-Veniste. Thank you. Mr. Chairman, Senator
(21 Sarbanes.
3] Good morning, Mr. Nussbaum.
(4] Mr. Nussbaum. Good morning.
(5] Mr. Ben-Veniste. Let me turn your attention to the
(6] night of the 20th when you learned that Vince Foster
was
(71 dead.
8] What were you told and by whom?
(9] Mr. Nussbaum. I was told, I was at Galileo's. My
(10] beeper went off. [ went to the phone and I thought I
was
(11] getting another congratulatory call on the Louis
Freeh. and
(12] [ got to the phone. I picked up the phone.
(13] They said that the White House is calling. I knew it
(14] was the White House that was calling, obviously. And
Mark
(15] Gearan, I believe. was the one who was on the
phone with me.
(16] And Mark said. Bernie. they just found Vince's body,
he
(17] committed suicide. [ think I started crying.
(18] Mr. Ben-Veniste. And did you go to the White House?
(19] Mr. Nussbaum. Yes. [ immediately. we were at the
end
(20] of the dinner. my wife and my guest. we all arose
from the
[21] table. we hurried out of the restaurant. we jumped
Cinto a
[22] cab. We took the cab to the White House.
(23] [didn't have my pass with me. my White House card
pass
(24] which allows vou to go anyplace in the White House.
and for

(25] a moment [ was concerned that [ could not get into
! the White

Page 76

(1] House.

(2] But then when I got to the door. I forgot that people

(31 knew me at the White House. so they let me in. The
reason

(4] I always wore my hard pass was because [ was in
charge

(5] partly of White House security. I was in charge to sort
of

(6] set an example to everybody to wear their hard pass.

17) There were certain White House aides that were so
well-

(8] known that they don't like to wear their hard pass.

;W|tmm@hhuemqmﬁﬁﬂAJ#none(URT516310)Dpdde0105192Page26

201 Mr. Nussbaum. [ understand and respect vour point
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(9] can get into the White House obviously. but [ was
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(10] setting an example to them.

(t1] This is the one time I didn't have my pass with me
(12] because I didn't think I was going to the White
House. so [

(13] was now upset with myself that I didn't have my
pass.

(14] Mr. Ben-Veniste. Let's get to the question of White
(15] House passes, because at some point that evening,
when you

[16] went to White House Counsel's suite in which your
own office

(171 was located, you observed that Patsy Thomasson
was there in

(18] the office, correct?

(19] Mr. Nussbaum. That's correct.

(20] Mr. Ben-Veniste. Would you describe the scene as
you

[21] arrived?

(22] Mr. Nussbaum. Yes.

(23] [ walked back to the west wing after the President
(241 departed to go see the Foster family. and as I said., it
25] occurred to me I must call my staff before they hear
about

XMAX(105.25)

Page 77

(1] this on the news, so I started walking over. Then it

(2] occurred to me that maybe he left a suicide note, so
that's

(3] when the thought came to me, I better. I'm going to
go into

(4] Vince's office.

(5] [ arrived at the Counsel's suite, and a light was on in

(61 Vince's office. The door of the suite was open and
the ;

(71 light was on in Vince's office which surprised me a
little

(8] bit. It was late at night.

191 [ had left early that day. [ wasn't the last one who
(10] left. [ left for the dinner.
(11] I turned to the right. [ walked in to Vince's office,

(12] and I saw Maggie Williams sitting on the soft crving,

and |

(13] saw Patsy behind the desk. And [ was sort of
surprised a

(14] little bit.

(15 I said. you know. what are you doing here. My first.

(16] you know, you know — and Patsy looked up at me
and she

(171 looked fairly distraught and she says. we just got
here and

(18] we're looking for a note, see if he left a suicide note.

(19] And let me tell you. when she said that to me. that
was

(20] a human reaction. [ was going to look for a suicide
note. [

(21] had thought about the same thing. [ was going to
look for a

[22] suicide note.

(24] his mind. you know. why, did he leave a note.
25] Mr. Ben-Veniste. Did it immediatzly occur to you to
Page 78
(1] think, Mr. Nussbaum, does Patsy Thomasson have
White House
\ (2] clearance. does she have a White House pass, is the
paper
(31 work all done for her White House pass?
(4] Mr. Nussbaum. No, it didn't enter my mind. As
Maggie
(5] Williams said here. and very effectively, that was not a
(6] night about passes or documents. It was a night of
great
(71 grief.
(8] But in any case. Patsy Thomasson does have a White
House
(9] pass. Patsy Thomasson can go into the Oval Office.
Patsy
(10 Thomasson can go into any office in the White
House. She
{11] has that kind of pass.
(121 In fact. Patsy Thomasson runs. on an administrative
| (131 level, a lot of those offices.
(14] It didn't occur to me, once she said suicide note, you
(15] know. I'm looking for a suicide note. I understood
that she
(16] was having the same human reaction that [ was
having.
' (171 In any case. she said she had just arrived and she
| was
(18] like, I walked over to stand next to her. and we both
just
! 119] looked at surfaces: we didn't look at any files.
(201 Patsy Thomasson had said to me, Bernie, let's pull
out
(21] every file in this office, Supreme Court files, Louis
Freeh
(221 files. Janet Reno files. you know. National Security
: files, :
i (23] and let's read them all to see.
| (241 Isaid. no. Patsy, that's not something you can do.
. (25] That's something [ can do, but that's not something
! you can

1
1

Page 79
(11 do.
(2| But that s not "x hat was going on.
. 131 Mr. Ben-Veniste. Did anyone, to your knowledge. on
the
(4] night of the 20th. remove anything from Vincent
: Foster's
(5] office?
(6] Mr. Nussbaum. No one removed anything from
. Vincent
:: (7] Foster's office. to my knowledge, on the night of the
~ 20th.
(8] Mr. Ben-Veniste. Let me go to the procedure that you
(9] have described that you arrived at as a compromise
between

31 Now why. you knFOMu#ONEURTSL6320) Docld 70105199 p4ge gyhave indicaied the White
H

was on
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(11 had in the matter in terms of safeguarding the | requests
materials in { [24] were made, and [ was open to any request that
(121 Mr. Foster's office, and obligations, as you've | people wanted
testified. ; (25] to make. I encouraged them.
[13] and the legitimate requests of law enforcement. i Page 81 ;
(141 First of all, what did you understand, and from whom (1] Mr. Ben-Veniste. So that would it be fair to say that (
did . 121 rather than taking a completely passive or, as we've
[15] you understand it. were the police searching for in . heard.
[16] connection with Mr. Foster's office? . 3] cigar store Indian role, that there was some
(17 Mr. Nussbaum. [ understood, from the Park Police, I interactive
(18] don't remember the names of the people, and I also 4 relationship going on during the search that resulted
[19] understood from my discussions with the Justice " in the
Department. (5] identification of additional materials than those
[20] that they wanted to search Vince Foster's office to - initially
see if [6] requested, which were ultimately made available to
[21] there was a suicide note or some other, an extortion " the
note, . (11 police?
(221 perhaps. or some other such document which . (8] Mr. Nussbaum. That's correct.
reflects severe { (9] Mr. Ben-Veniste. Was it your understanding, Mr.
(23] mental anguish. - [10] Nussbaum, that all of the materials identified by the
(24]  As somebody said. I think at these hearings, an (11] police. again having in mind. you were the person
[25] appropriate phrase, a note which said "goodbye who
cruel world. " (12] identified the materials. were all of those materials
Page 80 ' that
(1] You know. to my wife and children and to Bernie " [13] were requested made available to the police?
Nussbaum. " [14] Mr. Nussbaum. They were.
(2] even or to somebody. you know. ['m leaving this (15] Mr. Ben-Veniste. Now. we have heard a good deal of
world [16] testimony about your capability and competence and
131 because. [ can't take it anymore because. focus and
[4] That's what the search was for. That's what [ (17] Mr. Heymann's capability and competence and
[5] understood the search was for. That's what [ was told focus. {
by (18] And in your statements and Mr. Heymann's
l6] the law enforcement authorities. statements. you
[71 Mr. Ben-Veniste. Now as the search in fact [19] are mutually flattering. Indeed. Mr. Heymann testified
proceeded in
[8] under vour terms. as you defined the procedure that [20] substance. as I recall. that if he or one of the
would be Senators on
191 emplo:2d. did the materials for which the i21] this Committee wanted a competent. capable. tough
Department of lawver to
[10] Justice attorneys or the Park Police there present. or [22) represent them. then Bernie Nussbaum would be
the s their man.
[11]  FBI. expressed an interest broaden in some (23] But by the same token. you have congratulated Mr.
respects? [24] Heymann . . being an experienced and honest
[12]  Mr. Nussbaum. That's correct. That's correct. individual. and
(131 Once [ started describing documents during the (25] [I've known vou both for most of my professional life.
course of Page 82
[14] the search. [ would say this is a log of his phone (11 How do vou explain the difference in the approach
calls. (2] between what you regarded as the appropriate way
[15] some recent phone calls, I described it like that. to go about
(1ol The Park Police or the law enforcement people would (3] handling the request for materials from police. and
say. Mr.
1171 we might want to take a look at that. We want to sce 4] Hevymann's?
who he {51 Mr. Nussbaum. It's a good question. Mr. Ben-Veniste.
i18] talked to recently. I says. sure. okay. I'll put it aside. [6] it's a verv good question.
tiv] | want to look. [ want to examine that to see if there's "I Mr. Heymann sort of stems. he's had a very
1201 anything privileged or confidential or anything distinguished
I21] inappropriate with respect to that. but ['ll put it aside. (8] career. Phil has. He's a leading professor at the
[22]  So vou rz correct. Mr. Ben-Veniste. the search Harvard

0 Some xen duing (FUAL DRRE,(WRTS 16310) DRI 70517 P of miveon e
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{10] Review, he was a year ahead of me in law school. He
was a
(11] case editor or note editor before I was note editor of

the

(12] Harvard Law Review.

(13] He has had a brilliant career in academia. He's been
an

(14] advisor to law enforcement all over the world. as he
(15] testified. He has been in the Government in the
Justice

(16] Department in sensitive positions, assistant attorney
(17] general in charge of the criminal division. He worked
on

(18] Watergate as you did, and as I did.

(19] The one thing he hasn't done has been a lawyer in
(20] private practice representing clients very much. I
don't

(21] think Phil really has ever been in private practice for
any

(221 length of time. His career has been spent differently.
(23] My career's been spent in government in part. but
mostly

(24] in the private world. And I frankly don't think, and
that's

(251 why ['m surprised at his testimony a little bit, that he

Page 83

(1] places the same kind of weight that you must place
on these

(2] rules. on the code. which I have in my briefcase here.
the

(3] Code of Professional Responsibility, which ethically

(4] mandates lawyers to act in a certain fashion. which

(5] ethically mandates them to preserve the confidences
of their

(6] clients and to preserve their ability to claim privilege.

71 Now remember here. we didn't ever claim privilege
and

(8] ultimately we turned over everything [ was asked for.
But

(9] somehow that seems to him not all that significant.
1101 Now maybe the explanation is he hasn't lived in the
111} world where that's all that important. He recognizes
the

[12] existence of executive privilege, which the White
House

(13] clearly has. because that's the world he sort of has
lived

[14] in.

(15| And he claims things like you can overcome waiver.
Phil

(16) testified to this effect. It's interesting because it's the
(17 kind of thing a professor might testify to. but a lawyer.
{i8, who deals with the nitty gritty of this everyday, would
(19] never say you could overcome waiver by entering

into an

[20] agreement.

(21] Well, any lawyer in private practice knows that
i22] agreements. that something you do will not waive

something, F_19|A # no‘Qe

(23] will not stand up. There's this Westinghouse case in

\CE-FEDERAL REPORTERS, INC.
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the
(24] Third Circuit recently.
(251 [ mean, people make agreements all the time, or
Page 84

(1] sometimes with government agencies. like the SEC,
a major

(2] corporation making an agreement with the SEC, will
show you

(3] something but it doesn't waive anything. And the
SEC says, ]

(4] sure, show it to us, it won't waive anything.

(5] And lo and behold, a year later in a class action or

(6] some other action, a Circuit Court of Appeals said. uh
oh,

(7] once you show it, it's waived. The SEC could agree
up and

(8] down, you've waived it.

(91 It's tricky. That law that there's a concept of limited
(10] waiver, or how much have you waived. It's a very
tricky
(11] concept.

(12] Phil seems to think, oh. you just write an agreement
and

(13] maybe it'll cure the waiver problem.

(14] It doesn't cure the waiver problem.

(15] My background, I see that from my background: he
doesn't

[16] see it from his background, and that accounts. I
think. for

(171 part of this clash of ideas that we now have, that he
and |

(18] now have. although I have great respect for him.
{19] Mr. Ben-Veniste. Thank you. Mr. Nussbaum.

20 Thank you, Mr. Chairman.

21] The Chairman. I just want to make an observation.
1221 I have. for the first time. read your deposition. [

(23] made it a rule not to read depositions until the
witness. or

(24] the morning that the witness comes in because
inadvertently.

| (25] if you have that knowledge. you can give it out. and |

want

Page 85

(1] to try to protect witnesses. And to those who have
been

(2] subjected to all kinds of questions. as it relates to
that.

131
so

(4] I just want to set the record straight.

(5] And I'm going to refer you to page 139. the top of the

(6] page of vour deposition. and ['m going to say to you
that

[ think it's unfair. [ think it's unreasonable and wrong.

(7] after hearing your testimony today in relationship to
the

[8] questions that the Senator from Utah. Orrin Hatch.
raised.

| and vour answers and reading your deposition. that |
| [utzly believe, because vour answers are that
p.eziggfﬁﬁi@f Page9
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(23] during the time when there were discussions going
[24] has been verified by others. as the methodology to

this review, or the investigation or access.

Page 87
(1] But when Senators raise questions. she says, [

(2] give comfort to people. I wanted to see how they
(3] feeling. This is where you have a half a dozen phone
(4] or more in a period of two hours. phone calls to

(5] Williams' office. phone calls to the Chief of Staff's

BSA = In Re: Whitewater August 9, 1995 cr: 62177.0
(11] that what you testified to in the deposition was your

best on, which
(12] and an accurate reflection of what took place.

(13] It dovetails with the information that we have had, conduct
and (25]

[14]  was a very legitimate attempt, because you even, you

say.

(151 well, ['m not sure whether this conversation [ am now wanted to
(16] referring, and ['m going to read it into the record, as it

(171 relates to the question of whether this discussion that were

you

(18] had with Mrs. Thomases took place before or after. calls

(191 And in your testimony, [ make the assumption that

you Maggie
[20] appear then to say, yes, it took place before because

we

[21] were discussing the methodology, and I said,
basically,

[22] don't worry, it will be done the right way.

(23] But here's what concerns me, and it's not your

[24] testimony. because I believe it, I absolutely believe
that

[25] you gave it correctly.
Page 86
(1] The question about Susan Thomases. when did she
call.
[2] was that conversation on the 22nd. with Mrs.
Thomases
[3] answer.

(4] The conversation on the 22nd was that she asked
me what

(51 was going on with respect to what was going on with
respect

[6] to the investigation or the examination. the
examination of

(7] Mr. Foster's office.

[8] She had heard there were discussions in the White
House

[91 with respect to this issue. which there was on the
22nd.

(10| which yvou'll get to. and vou're saving this to counsel.
[

[11] presume.

(121 Was everything okay. what was going on. and I said I
am

(131 having discussions with people.

[14]  When we asked Mrs. Thomases about this. it is as if
this

[15] never took place.

(161 And you say. | remember saying, Susan. ['ve been

talking

1171 with people.

118] And the thing that's distressing is that there are a
(191 number of phone calls and we asked her about the
phone calls

120] that she made to people in the White House. has
almost no

211 recollection whatsoever.

122]  She'd have us betieve that she was calling, and this

3]
4

(6] office. you know. and we're almost. at one point
we're told,
(71 well maybe interns answered and kept her on hold.
(8] I mean there's a certain point — then we have your
[91 absolute clear testimony of today and in the
depositions.
(10] and you say. | remember saying. Susan. ['ve been
talking to
[11] people.
(12] She tells you people earlier. there were discussions
in
the White House. in the White House.
Now look. I understand. you know. disagreements
between
(15] lawyers as it relates to whether or not. and I'm not
saying
(16] this for your benefit because I think it's perfectly
(171 logical. where they may come to different
understandings,

(18] and I certainly understand when there's not total
recall. [

(191 do. 1
(20)  But [ have to tell vou. her testimony is very troubling.

(211 particularly as it relates to those calls. and particularly
22] as it relates to the fact that she denies having
discussed

[23] this situation with you basically.

" 124]  She says that you. that you. and I'm not questioning

 125]

that you're the person who raised it with her. Now let

‘ me

Page 88
(11 tell vou. vou don’'t make a phone call and ask
somebody
(2] what's going on. and then forget who initiated this

- kind of

3] situation when you. with some certain degree of
[4] particularity. recall her saving that there were

. discussions

[SI in the White Houss=.
(6] Now. when we couple this with that she was a

member of

171 the kitchen cabinet. [ don't think it's unreasonable
that
(8] Senator Faircloth. in his own inimitable style, raised

is FOIA # none (URTS 16310) Docldes7m051192¢4?ager3&u know. vou're the
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Pperson with
(10] the juice and you're the person, what were you
calling

(11] about?

(121 Now let me raise, and then you can respond. and [
don't

(13] think it's really something ['m asking you to respond
to,

(14] but we're going to get down to this. We're going to
narrow

(15] this because [ am going to ask that we issue
subpoenas for

(16] the telephone records of Mrs. Thomases and on:
various nights

(17] in question as it relates to these calls, and for the
Rodham

(18] residence in Little Rock and for Margaret Williams'
(19] residence. because I want to know about these
phone calls.

(20| We've got a partial list of some.

(21] But here's what further troubles me.

(22] When she was asked about the people that she
spoke to.

(23] she said basically at the White House she had
spoken to only

24] three people, and I'm referring to page 213.
yesterday's

[25] testimony.

Page 89

(1] Mrs. Thomases says, [ don't recollect saying that
people

(2] were concerned to him, nor do [ talking to people
who

13] expressed my concern, and then as it relates to the
question

[4] who she talked to, she said, so when we talk about
the

15| universe of people. people whose opinion might be
expectad

(6] to counterweight with Mr. Nussbaum. is it fair to say’
that .

(71 three people you have talked to before you talked to
Mr.

81 Nussbaum were the President, the First Lady. and
Maggie

(91 Williams. right?

{10] And she says, yes.

[11] So who are the people then that she learned about
this

[12] concern. as it relates to the review?

(131 In other words. if it's only these three people. and
(14] then when we say. did you discuss this. she says.

no. how

(15] did she lzarn about this. how did she learn about this
[16] process.

(17) I don't know, I don't know if you can tell us. You said
(18] she didn't tell you who had informed you. is that
correct?

9] Mr. Nussbaum. Fi@IAc#none (URTS 16310) Docld7010519
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(21] that Mrs. Thomases calls you. raises this issue with
you,

(221 and then says, well she has no recollection. As a
matter of

(23] fact. you told her that you were conducting, and
she's only

(24] spoken to three people, and they are who they are.
very

(25] troubling to this Senator.

Page 90

(1] Mr. Nussbaum. Senator. obviously you will have to
make

(21 your own judgments and other Senators will have to
make

(3] their judgments. I've known Susan Thomases a long
time,

(4] Senator. She's a good. honest, and decent person. [
have

(5] absolutely no doubt that when she testified as to her
memory

(6] of the conversation. which differs from mine. she
sincerely

{71 believes that her version of the conversation is
correct.

(8] Obviously, there is a difference between us Senator.
but

(9] she is a truthful person. she's a good person. she
(10] contributes a lot to the Administration with her
outside
(11} advice. Senator.

{(12] Senator. [ don't want you to take back the nice words
(13] you said about me, after [ say this.

(14 The Chairman. No, ['m not. but you're getting me to
the

(15| point where [ might, now. Let's not —

(16] Mr. Nussbaum. But let me just say. because [ think
the

(17] Senator's entitled to know my view of Susan

Thomases. [

(18] have the highest view for her character and her
credibility.

(19] The Chairman. We understand that.

20] Senator Shelby?

[21] Senator Shelby. Mr. Chairman. -

(221 The Chairman. Well. look. [ yield to Senator
Sarbanes.

1231 All right. [ mean. the question is how much time is
left.
[24]
125]

Fine. we run a strict clock.
Senator Sarbanes?

Page 91
1] Senator Sarbanes. Senator Kerry?
2] Senator Kerry. Thank you. Mr. Chairman. Senator
(3] Sarbanes.
(41 1'd like to clarify one area. if [ can. quickly. and
(5| then move on to an area that [ find troubling.
(6| But do I understand that during the procedure of the

zlepfélgé gaf every single file in the office

18] was reviewed at that ime?

W"_Pgev 88 to Page 91
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191 Did you pull out every file that was in the office?

t10]  Mr. Nussbaum. Yes, that's my recollection. I either
[11] pulled it out or looked at it. In the credenza, [ may not
(121 have pulled out every file, but then [ would sort of
move

[13] them and look at the file.

(141 Senator Kerry. Did you describe the face pages of
each

(15] and every file in the credenza?

(16] Mr. Nussbaum. It varied. It varied. [ didn't

[17]  necessarily describe the face pages. [ gave more,

with the

(18] credenza, I don't know. [ don't remember at this time.
1191 Senator Kerry. The credenza is a place. so it's

(20]  possible that you did not review all the files within the
[21] credenza?

{221 Mr. Nussbaum. Oh, no, no. I reviewed all the files
123] that were in the credenza.

[24] Senator Kerry. In their presence?

1251 Mr. Nussbaum. In their presence, yes.

Page 92
('] Senator Kerry. And did you describe each file within
[2] the credenza?
131 Mr. Nussbaum. [ said this is a tax file, or this is an
141 investment file, like that. [ didn't describe every piece
(51 of paper in the file. [ would flip through the file to see
to] if there's a suicide note or extortion note. but | would
{"1 give a general description of the file and [ would flip
18] through the file.
(91 That was the process I followed, Senator Kerry.
{10]  Senator Kerry. Fair enough.
[11]  And in the description of each file, did you describe
.12} the files that ultimately went into the box. the
personal
(131 files? Did you say these are personal files of the
114] Clinton's?
i3] Mr. Nussbaum. Yes.
.0l Senator Kerry. You described those.
71 Did they ask to see any of those files?
18] Mr. Nussbaum. No. sir.
119 Senator Kerry. At no time did they ask to see those?
20| Mr. Nussbaum. At no time did they ask to see any of
i21] those files.
i221 Senator Kerry. Did they ask them to be set aside for
123] further review at a later time?
241 Mr. Nussbaum. They did not. Senator.
231 Senator Kerry. Okay.

Page 93
Now. and it's your testimony that any files that were

1 setaside. they subsequently did get? [s that?
31 Mr. Nussbaum. That's correct. Senator.
' Senator Kerry. So no file that was sought was not at

3] some point turned over?

ei  Mr. Nussbaum. No file that was sought was not at
some

"I point turned over.

8| Senator Kerry. Okay.

91 Now [ also would associate myself with the earlier

:0|  comments of Senator Sarbanes on this question of

fa

:vnicism

Page 91 0 Page 95
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(12] I don't want to spend a lot of time on it now. We will
(13] obviously at the end of it agree to disagree probably,
but
(14] it's something I'd like to maybe review later on. (
(151 I'd like to turn to an area that [ find particularly
(16] perplexing at this point in time. at least for me. Maybe
(171 you can help me through it.
(18] You set out very eloquently and in very strong terms.
(19] the degree to which you perceived a legal obligation
with
[20] respect to the files in this office.
(211 Mr. Nussbaum. Yes. sir.
(221 Senator Kerry. And you obviously take that seriously,
123] and I don't doubt that at all.
[24] You were concerned at one point about making sure
the
25| office was locked. correct?
i Page 94
f (1] Mr. Nussbaum. Yes. sir.
| 21 Senator Kerry. And you were concerned at one point
[3] about a Ms. Betsy Pond having gone in there and
sort of
(4] neatened up?
[5] Mr. Nussbaum. Yes.
(6] Senator Kerry. And you were concerned about

| retrieving
! (71 the waste materials from the night of the 20th. in
i order to
| (8] make sure that nothing had been overlooked? (
. (91 Mr. Nussbaum. Correct.
i (101 When it was brought to my attention that the trash
- had
{ (11] been removed. but could be recovered, I said of
| course
! [12] recover it. bring it back.
* (131 Senator Kerry. So throughout the proceeding. all the
- [141 way into the negotiations of the 22nd and 21st. you
were
| (15] proceeding with a strong sense of vour obligations
. under the
(16] law to protect the documents and to make sure that
there was
(171 an appropriate chain of custody and all of the
legalities
(18] that were at stake.
(191 Is that accurate?
¢ [20]  Mr. Nussbaum. [ was concernad with preserving the
' (211 documents. and —
'[22] Senator Kerry. Well. you were concerned that the
Foster
(231 files went to the Foster's. that the Clinton files went to
©[24] the personal attorney”?
(251 Mr. Nussbaum. Correct. that's zorrect.
Page 95

(11 Senator Kerry. That things were divided properly?

(2] Mr. Nussbaum. That's correct. Senator.

131 Senator Kerrv. Now what [ find. and it truly just sort
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*|5| you had how many secretaries working for you?
(6] Mr. Nussbaum. I had two secretaries working for me.
(7] Senator Kerry. And how many lawyers working for
you?
(8] Mr. Nussbaum. About a dozen.
(9] Senator Kerry. So in a sense, [ mean, yours was a
full-
(10 fledged legal office, counsel's office, correct?
(11] Mr. Nussbaum. A little law firm, yes. Senator.
112] Senator Kerrv A little law firm.
(13] Now, can you tell me why it is that given the fact that
(14] you have these people there, and given the fact that
you're
(15] concerned about the propriety of this. why do you -
well,
(16] let me read you what she says.
(171 Maggie Williams says: She's in another building,
she's
(18] in Room 100 of the Executive Office Building, and
you call
[19] her over there and she says, according to her
testimony, and
(20] he called me. Bernie, and he said, [ have their
personal
(21] files, or I have the Clinton personal files, get them to
Bob
(221 Bamnett, or will you get them. That was the gist of it.
(23] said, okay, I'll be over in a little while.
(24] So she comes over and she says, before I left my
office,
(25 I'm sure I called Barnett to tell him [ was going to get
the
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(11 files.

(21 And she says, I'm supposed to be sending you the

(3] personal files of Clinton when you're ready. He says,
when

(4] vou're ready. I'll send somebody over to get them.

(5] So here we are with that testimony. and ['m left
asking

16] mvself why Maggie Williams? Why would vou call
Maggie

(7] Williams to send the files over? Why not have your
(8] secretary call? Why not have one of the other lawyers
make

(9] the arrangements? Why not ask Mr. Barnett tc come
over and
(10] take them directly from yvou?
(11} Mr. Nussbaum. Senator. first. Maggie Williams. while
(12] she may have been in the Executive Office Building,
her

113] office that she normally uses is right down the hall
from my

(14] office. I didn't know where she was when [ said. get
Maggie

(15] Williams. In fact. indeed. Maggie Williams is one of

(18] She's from., her office is probably. from where my
office

(19] was to where you're sitting right now. So she's fairly
(20] close.

(211 Now it's true that, at this point, she was in the EOB

XMAX(111.31

(221 apparently, but I didn't know that.
(23] So. one, [ was asking for somebody who's fairly close
to
(24] me physically.
(25] But number two, even more important than that,
that's
Page 97
(1] not really the key thing, is that she is to me sort of the
(2] chief of staff of the First Lady and the representative
of
(3] the First Family in effect. That's how I saw her. She's
(4] one of their chief aides. Mrs. Clinton's chief aide
{5] primarily.
(61 So it was a natural — and [ have some differences of
(7] recollection because I thought [ was fairly certain that
the
(8] Clinton's would want to send these files to Williams &

(9] Connolly, Bob Barnett. as you talked. but [ wasn't
positive.
(10] And my recollection is. and I know Maggie's
testimony is
{11] not the same as mine in this regard. which I think. by
the
(12] way, sometimes is proof of truth. not of falsity, but
that's
(13] a separate issue.
(14] My recollection is that [ was not certain it should go

(15] to Barnett. that Mrs. Clinton or the President may
decide,
(16| no, I want to send these to somebody else in

Arkansas or

(171 elsewhere. and that she should check with Barnett —
she

(18] should check. excuse me. with the Clinton's.

(19] So I recall. when she came over. I said. look. Maggie.
I

(20] have their personal files here. I just sent Foster's files

(21] to his family lawyer. ['m sure the Clinton s would
want. |

(22] want these files. ['m sure the Clinton's would want
these

(23] files to go to their personal attorney's now.

(241 You check with them. Sze. | remember saxing. you
check

(25] with them. She's the natural person to check with
them: not

Page 98
(1] everybody can talk to the President and First Lady. |
said
(2] vou check with them. whether they want tham to go
to Barnett

and vou take them. and if they decide they want

o Barnett.

the 131

(16] people in the White House physically. in physical them to go
proximity. FOIA # non 14 5
117] the closest to me. not the furt(g £ (URTS 16310) DOCId '7031
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to] had in my mind.

(71 Senator Kerry. Do you understand the legitimacy of
the

[8] questions raised by the differences here?

191 Mr. Nussbaum. Yes, of course I understand that.
(10| Senator Kerry. I can understand what you're saying
(11] about the proximity, but even given that, every step
of what
{12] she has said she did differs with your recollection in
the
(131 following sense:

(14] She then says that she was going to get them over
there

(15] but she got tired, and it was only because she was
tired

(16] that she raised the issue with the First Lady and then
said,

(171 ['ll send them over to the residence as an alternative
to

(18] sending them over.

(19] Now is that totally different from your recollection?
[20] Mr. Nussbaum. Yes, it's somewhat different from my
[21] recollection.

(221 Senator Kerry. Well, isn't it totally different?

(23] You're saying that you said to her, check with them
to

[24] see where they should go?

25] Mr. Nussbaum. That's correct.
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(1] Senator Kerry. She's saying that she never made
any

[2] call except to sort of ask where they go because she
decided

(3] not to put them somewhere else, send them over to
Barnett.

(4] She didn't say, in any regard, gee. I think [ have to

15| call the First Lady, or we have to do this with

(6] relationship. She almost sort of separated herself
trom

{71 that.

(81 Mr. Nussbaum. Well, [ don't know exactly. [ haven't
19! read her testimony and [ didn't watch it all. [ know
some
(1o] of it. but [ don't think we're that far apart. Senator. |
i11] know vou may feel that, but I think -
1121 Senator Kerry. No, ['m not. [ don’t feel anything.
113] ['m trying to. ['m trying to understand it.
{14 Mr. Nussbaum. We were both. my major objective -
i15] Senator Kerry. Here's what she said.
i16] I tell her [ was sending the boxes to Bob Barnett. but
117] it's getting late and ['m tired. and ['m going to take
them

(18] to the residence, where should I put them.

119] There's no inquiry there about. you know. do you
want

(20] them. do you not want them. do you want to see
them?

211 Mr. Nussbaum. Senator. all [ can do is testify to my
1221 recollection. My recollection is, Maggie. I have the

(24] personal files to their personal lawyers. I think the
(25] Clinton personal files should go to their personal
lawyers.

XMAX(12232)
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(1] Check with the Clinton's as to whether they want
them to go

(2] to Bob Bamett, I think they do.

3] Senator Kerry. Do you know how the files ultimately
got

(4] there?

(51 Mr. Nussbaum. No, [ don't.

(61 Senator Kerry. They got there by messenger on
Tuesday.

(71 Mr. Nussbaum. Oh, I do know they got there on
Tuesday,

[8] yes.

(91 Senator Kerry. So why, if they could get there by
(10} messenger on Tuesday, could they not get there by
messenger
(11] on Thursday or Friday?
(12] Mr. Nussbaum. They could have gotten there by
messenger
(13] on Thursday or Friday, but it was late in the day and [
(14] thought the reason Maggie was doing it was
because she
i (15] wanted to check with the Clinton's.
i (16] Senator Kerry. Well, my time is up. [ wanted to sort
: (171 of clarify this a little more.
{ (18] Mr. Nussbaum. ['m not sure I have. Senator. but I've
i (19] tried my best.
|

(20) Senator Kerry. I appreciate that.
211 The Chairman. Would the Senator like another
' minute or
i [22] two to clarify it?
! (23] And this does not confer on us any automatic right to
! [24] pursue the same thing, but [ think that the if the
Senator
(25] wants —
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(1] Senator Kerry. ['ll come back after.
21 The Chairman. Okay. Senator Shelby?
(3] Senator Shelby. Thank vou.
(4] Mr. Nussbaum.
(5] Mr. Nussbaum. It's nice to see you again. Senator.
(6] Senator Shelby. It's good to see you. It's always
- good
{71 to see an able New York lawyer.
(8] Mr. Nussbaum. What is this New York business with
you
(91 guys?
(10] [ expect you to defend me. Mr. Chairman.
(11] The Chairman. [ do. This picking on New York. they
(12] make us all aggressive. [ mean. ['ve been so
unaggressive
(13] and Bernie’s been very laid back today..
[14] (Laughter.)
(15] Senator Sarbanes. If the Senator from Alabama
would
(16] vield. I tried to establish at the outset that there were

231 Clinton personal filECYp# W re (BRPSI6310) Doéld: 70105192 Page 34
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(171 lot of able lawyers elsewhere besides New York.

(18] Senator Shelby. Absolutely, but there are also a lot of
(19] able ones in New York, and Mr. Nussbaum's one of
them.

(201 Mr. Nussbaum. Thank you, Senator.

(211 Senator Shelby. Now, Mr. Nussbaum, how long were
you in

(22] private practice prior to January 1993?

(23] Mr. Nussbaum. I was in private practice, [ was an

(24] Assistant United States Attorney in the Southern
District of

2s] New York from 1962 through 1966, taking time out to
serve in
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(1] the United States Army.

(21 I was in private practice then from 1966 to 1993,
taking

(3] time out to join my friends, Mr. Ben-Veniste and other

(4] people, and Mr. Heymann in Washington in 1974, to
work on

(5] the Watergate matter.

{6/ Senator Shelby. You were counsel. one of the
counsel on

(7] the Watergate hearings, is that right?

(8] Mr. Nussbaum. I was Senior Associate Special
Counsel to

(9] the House Judiciary Committee Impeachment
[nquiry.
(10] Senator Shelby. So you had not only your private
[11] practice experience that you related. but you also
had that
{12] unique experience on Watergate?
(13] Mr. Nussbaum. I certainly did.
(14] Senator Shelby. Okay.
(15] Now. when you came to work, when was that.
January 19?7
(16] For the Government, when did you come to work?
(171 Mr. Nussbaum. Well I officially went on duty. although
(18] I started work a little earlier, January 20. 1994.
(19] Senator Shelby. Is that the date of the Inauguration.
(201 Mr. Nussbaum. Excuse me, January 20. 1993. That's
the i
(211 date of the Inauguration.
(22| Senator Shelby. Okay. So when you went on duty,
you
(23] went on the payroll of the United States Government.
did you

(241 not?
(25| Mr. Nussbaum. Yes. sir.
Page 103
(1| Senator Shelby. Okay. And you ceased to be a
private

(2] attorney then. did you not?

(3] Mr. Nussbaum. That's correct.

(4] Senator Shelby. Okay. So back in July of 1993. on
July

(5] the 20th, 21st. subsequent dates. you were on the
public

of the

(8] United States?

(91 Mr. Nussbaum. [ was counsel to the President of the
{10] United States.
(11] Senator Shelby. Okay.
(121 Mr. Nussbaum. Which I was highly honored to be.
(13] Senator Shelby. Sure. It's a great job. a highly
(14] respectful job.
(15] Mr. Nussbaum. Tough job.
(16] Senator Shelby. Tough job is right.
(177 Now. Mr. Nussbaum, during this time from January
20th.
(18] 1993, were you engaged. in any way, as a private
attorney
(19] for anyone?
(20 Mr. Nussbaum. No, Senator. [ had my hands full with
(21] the job I had.
(22] Senator Shelby. The answer is no.
(23] Mr. Nussbaum. The answer is no.
(24] Senator Shelby. So back on July 20th. 1993, you
were
[25] totally a government lawyer working for the President
of the
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(1] United States as his counsel?
2] Mr. Nussbaum. With a specific function, yes.
(3] Senator Shelby. That's right, but on the government
[4] payroll?
(5] Mr. Nussbaum. I was on the government payroll.
(6] Senator Shelby. Okay. That's what ['m asking you.
(7] Now. let's go back to a couple of things you said.
(8] You said that the day after Vince Foster's death, that
[9] you were functioning as a lawyer again?

| (101 In other words, you knew you had a job to do as

White

(111 House counsel. and that your mind. quote, was
focused. is

(121 that right, just a few minutes ago?

"(13] Mr. Nussbaum. Yes.

{14] Senator Shelby. Your mind was focused.
{15] Mr. Nussbaum. My mind was focused.
(16 Senator Shelby. And. Mr. Nussbaum. you carry quite

' a

(17] memory with that mind. don't you?

(18] Mr. Nussbaum. Yes.

(19] Senator Shelby. Historically wouldn't you say you've
{20] got a good memory?

(211 Mr. Nussbaum. Absolutely. I do.

221 Senator Shelby. Let's go back to when you first had a

. |23] conversation, let's go in sequence. if you'll recall.
" with

(241 Mr. Hevmann. When did you call. if you did. Mr.
Heymann
' [25] regarding the investigation of the Vince Foster's

. death?
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(1] Mr. Nussbaum. | believe I called him mid-day. maybe
12| even early in the day. 11:00 o'clock. 12:00 o'clock.

| payroll working ()l noR!
i G - S S(QIR).‘I§616‘310) DOCId“?bZ]é(g;r:ll\ as tﬁage §l§\ 21. to ask him have the

171 Washington. D.C. You were counsel to the President
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Department [20] Senator Shelby. And did this meeting take place in %
(4] of Justice coordinate the various investigations which your
(211 office?

I

(5] believed would take place.

(6] Senator Shelby. How long did this conversation go
on?

[71 Mr. Nussbaum. Very short, Senator.

(8] Senator Shelby. Very short.

[9] Was that the only conversation you had with Mr.
Heymann
[10] that day?
(t1] Mr. Nussbaum. [ believe so. Obviously, he said he
(12] would think about it, so I did receive information,
although
[13] he indicated that he was going to do it in all
probability.
(14] It's possible he called me again to say okay, but I
(15] don't remember that. [ remember that conversation
and
{16] receiving, at some point, either in that conversation
or
[17] thereafter. an affirmative answer to my request.
118] Senator Shelby. Subsequent to the conversation or
[19] conversations, did Mr. Roger Adams and Mr.
Margolis from the
(20 Justice Department come over to the White House?
(211 Mr. Nussbaum. Yes, sir.
[22] Senator Shelby. And was that that same day?
(23] Mr. Nussbaum. It was.
[24] Senator Shelby. And what time of the afternoon was
[25] that?
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111 Mr. Nussbaum. [t was late in the afternoon. [t was
(21 4:00 o'clockish. 5:00 o'clockish, it was after I spoke

(3] the entire White House staff with the President. 4:00

i4]  5:00 o'clock. mavbe even later.

31 Senator Shelby. Who was present at this meeting?

{61 Mr. Nussbaum. Let me tell you the people I
remember.|

171 Senator Shelby. Okay.

18| Mr. Nussbaum. And this may not be everybody.

9] Muyself. Steven Neuwirth. Cliff Sloan, two associate
110] counsel who have appeared before you, the three of
us. Roger
1111 Adams and David Margolis. an FBI agent. who [ now
believe to
112 be Agent Salter. and a number of representatives of
the Park
[13] Police whose names. at this point, [ do not recall.
i14] Senator Shelby. Mr. Markland. maybe?

(15] Mr. Nussbaum. Maybe. if he says he was there. yes.
[to] And also probably a Secret Service agent, because
they
(17] usually were conducting the other law enforcement
officials
1181 around the White House and thev remained at some
of these
191 meetings.

[22] Mr. Nussbaum. It took place in my office, the White

(23] House Counsel's office, yes.

[24] Senator Shelby. And was the purpose of the meeting (
to

(25] discuss the initial ways you would investigate the

death of
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(1] Vincent Foster?

2] Mr. Nussbaum. It was to discuss two things.

(3] Senator Shelby. What were they, and first?

(4] Mr. Nussbaum. One was their desire, need to
interview

(5] members of my staff promptly, and I readily agreed
to that.

(61 I was bending over backwards throughout this
process to

[71 try and —

(8] Senator Shelby. Just go ahead. instead. go ahead

. and

[91 say what you did.
[10] Mr. Nussbaum. Sure.

i (11] Senator Shelby. Okay, first you said they wanted to
i (12] interview your staff and you said you agreed to that,
. right?

' (13] Mr. Nussbaum. Yes.

(14] Senator Shelby. All right, what's the second thing?
{15] Mr. Nussbaum. And second to discuss their desire

. and /
i [16] their need to search Mr. Foster's office for a suicide
" note

(171 or some similar such document.
(18] Senator Shelby. Okay. And how long did this

* discussion

[19] go on regarding that. in your judgment?

{20] Mr. Nussbaum. Between 45 minutes and an hour. in
the

[21] area of 45 minutes.

[22] Senator Shelby. What did vou say to Mr. Margolis
and

[23] Mr. Adams and others present regarding the search

; of the

i (24] office on this occasion. this first occasion?

1251 Mr. Nussbaum. [ think [ mentioned some of this
" aarlier.

Page 108

(1} but [ will repeat it. Senator.

(2] Senator Shelby. Sure.

(31 Mr. Nussbaum. [ understand.

(4] The atmosphere was friendly. ['ll tell you what [ said.
[S] Senator Shelby. Just tell us what you said.

(6] Mr. Nussbaum. [ understand. but [ have to do it in my
7] own words in my own way. Senator.

(8] Senator Shelby. Sure.

91 Mr. Nussbaum. The atmosphere was friendly and
110] understanding on both sides. What [ said was. look. [
(11] understand your desire (o go into Vince's office to

FOIA # none (URTS 16310) De¥rd: 70105192 Page 36
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[12] for a suicide note.

(13] [ was there. [ had total — [ was there the night

(14] before. [ didn't see a note, but my search was very
{15] cursory. I understand your need and desire to go in.
But

(16] Roger, David, you know, I was talking primarily to
them,

(17] this is a lawyer's office. There is sensitive materials in
(18] that office. There's confidential stuff. there is

(19] privileged stu“f in that office.

1201 It's covered by all sorts of, you know. I had

(21] obligations. I have obligations as a lawyer as counsel
to

(22] the President, as counsel to the President in his
official

(23] capacity, not as a private lawyer, but as an official
(24] capacity, I have certain obligations that affect me as a
(25] government lawyer. as well as the same kind of
obligations

Page 109

(1] when I was a private lawyer.

(21 [ got to work out some way of dealing with these
issues

(3] with you. I just cannot let you go in and open the
door and

(4] look at every document in the office.

(5] And they were. not surprisingly because they're
good

(6] people. they were understanding.

;71 They said we understand it, Bernie. we understand,
you

(8] know, that you have these obligations as counsel tot
he

(9] President, as a government lawyer, you have these
{10] obligations because these obligations apply also to a
{11] government lawyer. but they said. maybe we can
work
[12] something out.
(13] Senator Shelby. They also had an obligation and
114] responsibility. did they not?
(151 Mr. Nussbaum. They had an obligation too. and I
(16 understood that. They had an institutional obligation
which
(171 all law enforcement people have. so we then had a
discussion
(18] of how to discuss various options.
119] And that's what [ remember about the conversation.
We
120] discussed the kind of options I laid out before.
Opening
(21i the office. letting them see everything. you know.
without
(22] anybody in there with them.
(23] Shutting the office. letting them not go in. They

(241 didn't like that. [ didn't like that. Showing him the first

(25] page of a document or something more so they can
make

Page 110
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v (2] relevant, they liked that.
| 3] Isaid I would consider it, but [ didn't like it that
1 (4] much, but I will consider it, or having me go in with
them,

(5] breaking the seal together, walking into the office.
! (61 Senator Shelby. Excuse me a minute. Breaking the
i seal

(7] together? But there's been testimony by vou and
others that

(8] the seal was already broken. People were there the
! night

(9] before looking through the office.
(10] Mr. Nussbaum. We sealed the office. Senator. we
secured
{11] the office.
(12] Senator Shelby. Breaking it again. Okay, secured.
(13] Mr. Nussbaum. I shouldn't use the word "sealed.” We
(14] secured the office on the morning of July 21st.
(15] So I discussed that option with them. the option of us
(16] going into the secure office, and I would look at each
: (17] document ana [ would give them some general
" description, and
(18] of course if I found a suicide note or something
similar, [
" 119] would tumn it over to them.
(20] They didn't like that too much.
(21] That's what we discussed. options. And we left. when
" we
1221 left, when we broke up the meeting -

(23] Senator Shelby. When you broke up the meeting. did
‘ you
[24] have an agreement?
251 Mr. Nussbaum. No.
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(1] Senator Shelby. Did you have an understanding?
2] Mr. Nussbaum. No.

(3] Senator Shelby. Well. what did you have? Why would
(4] they leave?

(5| Mr. Nussbaum. We had an issue which had remained
(6] unresolved and which we agreed to meet the next
morning to

(71 have further discussions. That is my memory.

(8] Senator Shelby. That's your memory to agree to
meet

(9] again the next morning, but not your memory that
you reached
(10] an agreement and agreed to meet the next morning
to begin
[11] the search together?
{12] Mr. Nussbaum. Oh. no. We knew there would be a
search

(13] the next morning. We agreed there would be a
search. But

(14] what we hadn't agreed on is would be how the
search was

(15| conducted. the precise method that would be used.
(16] The Chairman. I will come back to you. Senator.
(17] Senator Sarbanes. I think wants to keep it a little

e 37
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[19] mterpretauons we keep it to ten minutes and then let
(201 someone finish, but I will come back to you in the
next

{211 round. You'll lead off.

[22] Senator Sarbanes?

(23] Senator Sarbanes. Well, Mr. Chairman. I yield to
(241 Senator Bryan. [ do think that we ought to, our rules
move

(25] it back and forth every ten minutes, and since we
have a

Page 112

(1| number of members who've been waiting, I think —

(21 The Chairman. Well, I understand that. I understand

[3] that, and I think sometimes as it relates to being able
to

(4] keep a continuity, I wish we had more flexibility, but
['m

(5] not going to detract from the hearings by arguing
that point

[6] out at this time. so we yield.

[7] Senator Sarbanes. I think it's a reasonable point, and

[8] we've tried to accommodate it, but since we've had
SO many

(91 here today and they've waited so long. I think we —
(10] The Chairman. All right.
(11] Senator Sarbanes. [ yield to Senator Bryan.
[12]  Senator Bryan. Thank you very much. Senator
Sarbanes.
(131 Mr. Nussbaum. listening to your testimony this
morning,
[14] you are impressive, eloquent. you're a forceful
advocate,
(15] and [ was reflecting that a year ago, we had occasion
to
(16] engage in a colloquy and then, unlike this morning
where the
[17) issue has been privilege. sensitivity, privacy and what
(18] might constitute a waiver. then the issue was one of
(19] recusal. and you had some very strong views in
advising Mr.
[20] Altman as to his obligation. in your view.
(211 You were equally impressive that day. | must say that
[
(22 disagreed with you last year in terms of vour counsel
on
[23] that. and I do find myself in some disagreement with
the
124] advice that you've given with respect to handling this
25| issue.
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(11 But[ want to focus on a couple of things and then
ask

(21 you a follow-up.

131 On the 21st. when you met with Mr. Adams and
others to

(4] discuss the process by which the inventory or the
search.

(51 whatever word vou're comfortable with. who was
present?

XMAX(1 16/36)

(71 David Margolis, Roger Adams. Agent Salter of the °
FBI. an FBI

(8] agent. [ have learned in these hearings it's Agent
Salter.

(9] I would not have remembered it before although I ‘
knew an FBI (
(10] agent was present.

(11] Representatives of the Park Police, I believe Mr.
(12] Markland and another person, perhaps a Secret
Service Agent,

(13] but I have no memory of that right now.

(14] That's my memory as to who was present.

(15] Senator Bryan. And you have indicated repeatedly
that

(16] it is your understanding that based upon the
conclusion of

[17] that meeting, there was no agreement as to now the
search in

(18] Mr. Foster's office was going to be conducted?

(191 Mr. Nussbaum. There was a discussion of options. |
20] said [ would consider seriously one of the options.
this

(21] first page option I'll call it, but there was no
agreement

[22] as to how we would proceed. That's correct.

(23] We said we would meet the next day. We conducted
the

[24] search. we agreed a search would be conducted the
next day.

[25] and we would conclude the next day as to how the
search

de
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(1] would be conducted.
[2] Senator Bryan. I must say that [ was somewhat
surprised
(3] to hear. in response to a question or series of

_ questions

(4] from Senator Hatch. your response that with respect
to the
(5] memorandum of Mr. Adams. which was displayed on

: the screen.

|

(6] and thereafter a memo from Mr. Heyvmann. that was
displayed

[71 on the screen. that with respect to Mr. Adams. that

(8] memorandum which purports to state what his

. understanding

[9]1 was on the 21st. was written a week later.
(10] Mr. Nussbaum. That's correct. It was written after the

“ [11] note was discovered on the 26th and turned over

that

(12] handwritten list. and turned over to the law
enforcement

[13] authorities on the 27th. [t was written thereafter.

[14] Senator Bryan. And that Mr. Hevmann's memo came

. in

(151 February of the following year. 19947

© [16]  Mr. Nussbaum. That's correct. Mr. Heymann

" apparently

(171 sat down and tried to. which is legitimate to do. trv to

16| Mr. Nussbaum. \1y5<11@$m~#nnﬁne1(@RTSf§6&10) DoenldceJdaazaxS:l&IZnRageeil&,embered them. but it
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N

was not a

(19] contemporaneous memo made at the time.

(20] Senator Bryan. You have used the word
contemporaneous

(21] and that is the word that comes to my mind. My
experience

(221 as a private practitioner is less impressive than your
own,

(23] but my understanding is generally when lawyers
seek to make

24| memoranda of events that they think may have some
future

(25] significance, either in terms of their own
attorney/client

Page 115

(1] relationship, or conversation with other counsel, or
actions

(21 they've taken with respect to the matter. that they
attempt

(3] to dictate that as reasonably contemporaneous as
possible

(4] that same day or the following morning.

(5] Is that your understanding impression?

(6] Mr. Nussbaum. That is. If a lawyer wants to

(7] memorialize something that happened because he
thinks it's

(8] important to memorialize it, he would go back and
make a

(9] memorandum contemporaneously shortly after the
event

(10] happened.
(11] Senator Bryan. My purpose is not to impugn
anybody's

(12] integrity. but it is noteworthy that this is made a week
(13] after the event which is being memorialized
occurred.

{14] Mr. Nussbaum. Yes. I think it is noteworthy.

(15| Senator Bryan. And with respect to Mr. Heymann. is it
(16] fair to say that in terms of his attempt to describe
what

(171 his understanding was. that he not being present,
that his

(18] understanding would have to have been made based
upon

(19] hearsay. that is. what someone who was there told
him their

[20] understanding was”

{211 Mr. Nussbaum. That's correct, Senator.

122] Senator Bryvan. So he can have no understanding in
terms

(23] of the basis of the purported agreement or
understanding

(24] firsthand?

(25]  Mr. Nussbaum. That's correct. Sir.
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(1] Senator Bryan. Okay. Now. I can understand. as
you've
12| indicated. that people can have different
interpretations
(31 and you've indicated that severa

\CE-FEDERAL REPORTERS, INC.
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attended that
(4] meeting reached the same conclusion that you did.
namely

(5] that there was in fact no agreement.

(6] What I find a little bit more troublesome is the

(71 following day, and let me take you through my
understanding

(8] of the sequence, and ask you to clarify this and
comment

(9] upon it.

(10] You had a phone conversation, as I understand, on
the

(11] following day, the 22nd, at the time that Margolis and
Adams

(12] were there and about ready to participate in this
search or

[13] review or inventory.

(14] And during the course of that conversation, it has
been

(15] related that Mr. Heymann said to you in effect,
Bernie, I

(16] think you're making a mistake. [ don't think this is the
(17] way you ought to handle it. My understanding of the
(18] conversation. as he relates it. is that you said to him
in

(19] effect, well, let me think about this — we're talking
about

(20] the 22nd.

211 Mr. Nussbaum. [ understand, Senator.

(221 Senator Bryan. Is that essentially correct?

23] Mr. Nussbaum. It's essentially a correct version of Mr.
(24] Heymann's testimony. You stated it accurately, sir.
(251 My memory is not different. it's vaguer on this point.
. Page 117

(11 And I'll just give it to —

(21 I do not remember that kind of conversation with Mr.

(31 Heymann. but [ don't mean to suggest that it didn't
take

4] place.

(5| From my point of view now . thinking back. if Mr.
Heymann

(6] says that was the conversation. I have no reason to
dispute

(7] it. It's not the kind of conversation I will say clearly

(8] did not take place.

(91 For example. during the course of my deposition. Mr.
(10| Chertoff said to me. did Mr. Heymann ever say to yvou
that
(1] vou're misusing the Justice Department. talking
about
(12] another conversation. and I said. no, Mr. Chertoff. he
never
(13] said that to me. and if he did say that to me, | would
(14| remember it. and it wouldn t be true. but [ would
remember
(15 it.

(16| So that didn't happen.

(171 | cannot say that with respect to this conversation.

FOIA # nOPp%()‘yﬁL% 16310) DO‘F!?L}ZMéST‘ng Iglar.ggcélgann says he said what he said
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(191 ['m not saymg categorically that it didn't occur.

(201 [ justdon't have any memory of it, and if I said to Mr.

(21] Heymann that [ would get back to him at some point,
it is my

(221 normal practice to get back to people. [ don't duck
phone

(23] calls. I answer my phone czils and I return my phone
calls.

[24] IfI said that. then [ did o
[25] obviously slipped my mir
if I

another mistake, it
1 the course of that day,

Page 118

[1] promised to get back to him, I should have gotten
back to

(2] him, and I apologize to him for not getting back to
him when

131 I changed my position. but I would have gotten back
to him.

(4] But [ just don't remember promising to get back to
him.

(51 and if I did promise to get back to him. I don't
remember

[6] continuing to think about that as the day went on.
(71 Senator Bryan. Even if there was not a promise, let
me

(8] just say as an aside to vou. Mr. Nussbaum. I have a
high

(91 regard for Mr. Heymann. [ thought he acquitted
himself
(10| well, and clearly projects hitmself as a person of
(111 considerable experience and integrity. in my view.
(12] But, again, to drive the point, [ don't know whether
113 there was an express promise that you were quoted
as having
[14] said, but clearly the implication, [ can't recall the
exact
115]  words. were that he proposed an alternative course
of action
[16] or suggested that | think you're about ready to make
a
[17] mistake> Bernie.
18] The implication of his testimony was that vou were
going
[19] to consider the proposed course of action and
maybe not an
[201 express promise by you to call back. but clzarly the
121 impression left. let me think about that. Phil. or
however

22| vou refer to him.

123]  Mr. Nussbaum. That's correct.
(24| Senator Bryan. It would give you the impression. if
{251 you're thinking about it. he being you. he’ll get back
to

Page 119
0 38
12| Mr. Nussbaum. Yes. and [ think there was a
{31 miscommunication and maybe a misremembrance
on my part to
4] call him back.

.

about

(61 it. I thought about it from the night before. I thought

[71 about it that morning. [ thought about it in the course
of

[8] my discussions with Jack Quinn and others.

91 As I've testified to, and I reached a conclusion that
[10] that was not the right way to do it: namely, letting
them
(11] see the first page of eac'i document.

[12] Mr. Heymann also said something else at these
hearings

(131 which was important. and here I agree with him. This
idea

(14] of an agreement, Mr. Heymann is sort of mad at me. |
think,

(15] that's too strong a term. that I didn't call him back,
that

(16] I owed him a call back and I didn't call him back.

(17]  And, as [ said, ['m sorry about that. I just didn't

(18] remember I had to call him back.

(191 But he also said at these hearings something which I

i do

20] find interesting. He said he didn't consider this
agreement
[21] with some of these people as some sort of binding
agreement.

. (221 that it!s signed in blood or something. and it couldn't
: be

[23] overridden in some fashion. or it couldn't be
changed.

[24] So that's the way [ felt too. I didn't believe we had
[25] an agreement, but even if we did have an agreement.
" oreven

¢ .
XMAX(148/38) ~
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(1] if they walked away believing we had an agresment
‘ basically.
12] that agreement could not override what [ sort of
conceived
i3] to be my solemn professional obligations contained
in books
14] like this. This is the Model Rules of Professional
Conduct.
[5] itcouldn't override that.
(6] So if I had made an agreement the night before.
which [
("I didn't. but if [ had made an agreement. [ would have
said to
i8] them the next day, fellas. look. [ may have said we'll
do it
{91 this way the night before. but [ can't do it. I thought
[10] about it some more. This will violate my ethical
obligation
(1] asalawyer. That agreement no longer holds.
(12] Now we didn't have that conversation because we
didn't
(13| have an agreement. but if we had an agreement.
that's the
‘14] kind of conversation we would have had.
glﬂb Mr. Nussbaum. that Mr.

il3 )C:
151 Let me say somethmgFQ)ltA\#oQOlmeas(Hm%g‘6310) D CII mmg:?dgg of the street. was cutting you
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(171 little slack there on that that hey, look, you had a right
(18] to change your mind even if there was an agreement.
(191 Just by way of a concluding observation, [ can see
why

(201 he would be upset if he felt that, in effect, his staff
was

(21] being used when he expected a phone call back

from you.

221 [ mean, that weu'd bother me.

(23] Mr. Nussbaum. It would bother me too, and |
understand

241 -

251 Senator Bryan. And I think, clearly, he had that
sense.

Page 121

(1] Mr. Nussbaum. I understand his upset in that
regard.

(21 Senator Bryan. I note my time has expired.

3] Mr. Nussbaum. And I respect it.

(4] The Chairman. Senator Shelby?

(5] Senator Shelby. Thank you.

(6] Mr. Nussbaum, I just want to go right back to where I

(71 was. and I think I was getting into questioning you
again,

(8] as Senator Bryan was, dealing with your
conversation with

(91 the Deputy Attorney General of the United States at
that
(10 time. Philip Heymann.
(11] Mr. Nussbaum. That's correct, Sir.
(12] Senator Shelby. Was it important to you as White
House
(13] Counsel, that the Department of Justice be involved
in this
(14] investigation regarding the death of Vince Foster.
important
(15| enough for you to call them to get them involved?
116} Is that correct?
(17] Mr. Nussbaum. It was important to me that. if they
(18] agreed. they weren't ordered by anyone, to
coordinatethe
(19] investigations that would take place. if there was
going to
(20] be more than one investigation.
(211 That is what was important to me.
(221 Senator Shelby. But your idea of coordinate was not
Mr.
(23] Hevmann's idea of coordinate, was it. obviously?
(24] Mr. Nussbaum. No. [ think our idea of coordinate was
(351 the same: our idea of how to conduct the search in
the

(7] Senator Shelby. That's not what happened?
{8 Mr. Nussbaum. That is not what happened, Senator.
(9] Senator Shelby. You'd be the only one that's testified
(10] that way.
(11] Mr. Nussbaum. Oh, no. no, no.
(12] Senator Shelby. You and your associate counsel.
(13] Mr. Nussbaum. No, Senator. I think anybody looking
at
(14] it objectively, with all due respect, Senator —
(15] Senator Shelby. Well, we're looking at it objectively.
(16] Mr. Nussbaum. I'm sure you're trying to, Senator.
(171 Senator Shelby. We're trying.
(18] Mr. Nussbaum. ['m sure you are, Senator.
(19] The fact is, Senator, they weren't window dressing.
20 They were participating, Senator.
(21] What is happening is [ was describing documents,
we were
(22] talking. And they would say, Mr. Nussbaum, even
though
(23] we're looking for a suicide note, we'd like to see that
(24] document, or we'd like to see this document, or we'd
like to
[25] see that document.

Page 123
(1] I'dsay, fine. Here, I'll put it in a pile and I'l
(21 take a look at it later. Here, I'll put this in the pile.
31 Here, I'll put that in the pile.
(4] That's what we were doing, Senator. That's
(5] participation. That's not sitting like a cigar store
(61 Indian. That's not being -
{71 Senator Shelby. But that's not what really happened,
(8] though, was it?
91 Mr. Nussbaum. Oh, that's exactly what happened,
(10] Senator. and I was there and [ know it.
(11] Senator Shelby. That's your selective memory.
(12] Mr. Nussbaum. No, sir. Senator. It's my accurate
(13] memory.
{14] Senator Shelby. We need to focus on your memory.

' (15] You said your mind was focused.

(16] [ want vou to focus on it just for the next few minutes.
{17] Mr. Heymann's a man you said you had a lot of

' respect

(18] for. You've known him a long time.
(19] Mr. Nussbaum. [ did, Senator.
(20] Senator Shelby. Would vou put his integrity on the

L 211 highest plane?
i (221 Mr. Nussbaum. | would. Senator.

(23] Senator Shelby. If he says. and he has testified under

. 241 oath. that he had an agreement with you. Mr.

Nussbaum. and
{251 while vour recollection of the existence of an
agreement or

Page 122
(1] office is not the same, Senator Shelby.
(2] Senator Shelby. It was your idea for you to conduct
the
(3] search and they to be window dressing?
(4| Mr. Nussbaum. No, that was not my idea.

Page 124
(1] conversations with Mr. Heymann are unclear and

. vague, vague

(2] is probably a better term. Mr. Heymann notes in his
(3] testimony. was clear on both points.
(41 In addition. as Senator Hatch has brought out here.

15| Senator Shelby. [gac ‘hat happ, ough? i
16| Mr. Nussbaum. J?)Qt[gt%nop\o tmvﬁeggglo) DOC'&éﬂQJcQM?@.\P@E@me’S testimony, Mr. Adams’
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recollection
(6] was that he had an agreement. He was sent over by
the
(71 Justice Department.
(8] Would you classify Mr. Adams as a man of integrity
(91 coming out of the Justice Department?
[t0] Mr. Nussbaum. Yes, sir. Yes, sir.
(11] Senator Shelby. An experienced trial lawyer?
[12] Mr. Nussbaum. Absolutely, Senator.
[13] Senator Shelby. Okay, Mr. Margolis, is he out of the
(14] Justice Department?
(15] Mr. Nussbaum. Yes, sir.
(16] Senator Shelby. Would you classify him as a man of
[17] integrity?
(18] Mr. Nussbaum. I would, sir.
[19]1 Senator Shelby. Okay.
[20] The Park Police and the FBI, why is it, it's
[21] incomprehensible to me and I'm sure to some of my
[22] colleagues, but more important to the American
people, that
[23] your memory seems to be vague, indefinite. and
uncertain.
[24] yet these people, bright. experienced, no one
questions
[25] their integrity or their motives, they have a clear

Page 125
(1] understanding that they had an agreement as to how
you would
[2] search the office.
(31 You, you. Mr. Nussbaum, were in charge and stayed
in
(41 charge. Why is your memory so vague and
uncertain?
(51 Mr. Nussbaum. My memory is not vague. It's quite
[6] definite. and not at all uncertain, Senator. I just —
171 Senator Shelby. But you've continued to say, sir, |
[8] don't recall, or it could have happened or -
{91 Mr. Nussbaum. Oh, no. [ don't Senator. I rarely say [
i10] don't recall.
(111 Senator Shelby. You said you don't have any
112] recollection.
[13] Mr. Nussbaum. [ rarely say that. [f [ don't have a
[14] recollection. I say it. I think —
115] Senator Shelby. I think I'm going to have to get the
(16] deposition and put it up in a few minutes. if [ have
time.
1171 and on your sworn testimony, how many times that
you had.
(18] Let's get back to the phone calls.
(191 How many phone calls did you have with Mr.
Heymann at
i20] the Justice Department? How many on this
Thursday?
i21]  Mr. Nussbaum. On Thursday?
122] Senator Shelby. Yes. sir.
i23]  Mr. Nussbaum. On Thursday, as [ said earlier to
Senator
‘24| Brvan. Mr. Heymann has testified that he had a call
with me.

i25] and I don't dispute tha1|!:e6|ﬂo#yhalth “fEJH‘I‘S"i‘BMO)'

202-347-3700

Page 124 to Page 127

|

XMAX(1%0/4Q)
Page 126 <
(11 memory of it, no specific memory at this point.
(2] See, sometimes, Senator —
(31 Senator Shelby. Just tell me how many you had,
what you
(4] recall having, not what Mr. Hevmann said, what you (

recall.
(51 Mr. Nussbaum. I do not recall the conversation that I
(6] had with Mr. Heymann on the 22nd. Mr. Heymann
does recall
(7] that conversation: [ don't dispute his recollection of
that
(8] conversation.
(91 AllI can do is give my best memory. Senator, you are
[10] correct.
(11] Senator Shelby. But you said your memory was
good.
(12] Mr. Nussbaum. Could I finish. Senator?
(13] Senator Shelby. Yes, sir.
(14] Mr. Nussbaum. [ agree with you. Senator, with
respect
[15] to that call. that call on the 22nd. my memory is
vague and
(16] indefinite with respect to that call. that's correct.
(171 Senator Shelby. Could it be selective too?
(18] Mr. Nussbaum. No. Senator.

(19] Senator Shelby. Not at all?
[(20] Mr. Nussbaum. Not at all.
[21] Senator Shelby. Not at all.

(22] Do you recall a conversation with Mr. Heymann
speaking

[23] with you twice on the 22nd. first Mr. Nussbaum, in
the

[24] morning, when he made it very clear that he was
considering

(251 pulling his men. meaning Mr. Adams and Mr.
Margolis. back

Page 127

(1] from the so-called proposed search in the office. if
you

[2] were going to have it your way.

(31 He then called later that night from his home to
again,

(4] Mr. Nussbaum. tell you how upset he was that you
had

[S] conducted the search over his objections.

(6] You don't racall either one of those conversations?

(71 'Sig?

(8] Mr. Nussbaum. [ have no memory of those
conversations.

[91 Senator Shelby. Do you remember the Deputy
Attorney

(101 General. Mr. Heymann. telling you. and his testimony

 was

- [11]  that he was very. very angry.

called you — let me

: finish.

(12]  Mr. Nussbaum. Senator. I don't remember.
* 1131 Senator Shelby. Well. just let me finish my question.
(14] Called you at home later that night and says to you.

DOcif 70105192  Pligsypaum. misused us. or
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something to

{16] that effect, and quote, are you hiding something.

(171 Do you recall him saying, are you hiding something?
(18] And you don't recall that, something so central. so
(19] indicting, and you don't recall this at all?

(20 Mr. Nussbaum. Senator. Mr. Heymann never said to
me on

(21] the phone, in words or substance, and I do recall
this,

(22] never said to me on the phone in words or

substance, you are

(23] misusing us, you are misusing the Justice
Department. He

[24] never said that.

(25] Senator Shelby. Did he say, are you hiding
something,

Page 128
(1] Mr. Nussbaum? Could he have said that?
2] Mr. Nussbaum. Yes, he could have said that, but [
don't
(3] remember that. I think it's something [ would
remember. but
14] [ don't remember it.
(5| Senator Shelby. Why didn't you, Mr. Nussbaum. you
said
(6] earlier that you try to make your phone calls, in other
(7] words, to call back people who call you. Someone as
(8] important in the United States as the Deputy Attorney
191 General, you're the White House Counsel, the White
House is
{10] in a crisis management stage obviously because of
this. and
{11} vou tell Mr. Heymann you're going to call him back
but you
{12] don't remember to call him back?
{13] Or if you do remember. you don't call him back
anyway.
{i41 do vou?
115] Mr. Nussbaum. I[f [ had made a commitment to call
him
{16] back. which [ remembered. I would have called him
back. °
(17] Senator Shelby. Say that again, sir?
(18] Mr. Nussbaum. [ said if [ had made a commitment to
call
(191 him back, which I remembered. | would have called
him back.
(20/ Obviously. Mr. Heymann and [ had a
miscommunication at that

(21] point.
(221 Senator Shelby. Did you not call him back because
you

123] didn't want to face him because you knew what you
were 001n°

|24] to do to have a sham search. and you didn't want
him

(25| intervening?

Page 129

(2] called me a strong man.

(3] Senator Shelby. Well. [ think you are a strong man.

{4 Mr. Nussbaum. Senator, as a strong man. | wasn't
afraid

(5] to face anybody including Phil Heymann. And if I
would

(6] have. I would have been more than happy to call him
back to

(7] tell my position if I believed I had an obligation to call

(8] him back.

(9] Senator Shelby. Did you say something to the effect
(10] that I'm going to check with some people here at the
White
{11] House and then ['ll get back to you, as Mr. Heymann
(12] testified under oath right here?

(13] Mr. Nussbaum. If Mr. Heymann - yes.
(14] Senator Shelby. Did you say something about —
(15] Mr. Nussbaum. I may well have said that to Mr.
Heymann.
(16] Idon't dispute Mr. Heymann's testimony.
(17] Senator Shelby. And were you really going to check
with
(18] the President of the United States or Mrs. Clinton? Is
that
(19] who you really meant you were going to check with
regarding
(20] the search of the office? And you checked with them.
and
(21] then you didn't call him back?
(221 Mr. Nussbaum. No. The people I talked to —
(23] The answer to your question specifically is I didn't
(24] check, and I didn't mean to check with the President
of the
(25] United States or the First Lady.

Page 130

(1] The people I did talk to that morning -

2] Senator Shelby. Who were they?

(3] Mr. Nussbaum. Mac McLarty. Jack Quinn. Bill Burton.

(4] Senator Shelby. What did they tell you about the

(5| search? Do it your way. Bernie?

161 Mr. Nussbaum. No.
| (71 Senator Shelby. They didn't tell you that?

L8] Mr. Nussbaum. Do vou know what they told me?

i (91 Senator Shelby. Did vou tell them you were going to
|

i

do

i (10] it vour way?

i (11} Mr. Nussbaum. Yes. I told them.

(121 You know what they told me?

i (13] They told me don't. in effect. the bottom line. Bernie.

1 (14] don't let anybody into the office. don’t let anybody

. into

L (15] the office. Do it the way you would do it in private

Ii (16] practice with a big litigation. Make an inventory. make

P a

i 1171 log. don't let anybody into Vince's office.

. (18] Let me finish. Senator.

. 119]  Senator Shelby. [ am.

| 20/ Mr. Nussbaum. There's sensitive stuff there. There's
confidential material. there's privileged matenal. We

(11 Mr. Nussbaum. last vear at these hearings
e St 2R none (URTS 16: ”I ) DocIcLJeOlOSlgz Page 43
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[22] an institutional interest. Don't let anybody into the
(23] office.

(241  And you know what [ said, Senator?

(251 [said. [ don't agree with that. I think we should let

Page 131

(11 these law enforcement people into the office. We
have to

(2] balance the conflicting interests involved here. I think
I

131 have a way to do it right, and I did say we're going to
do

[4] it my way.

(51 Senator Shelby. You did it your way, and the
American

(6] people will never know really what was in there. You
didn't

[7] want people to know including, let me finish,
including the

(8] Justice Department of the United States of America?

{91 Mr. Nussbaum. Senator, every document in that
office
{10} was preserved. No document was destroyed.
Privilege was
[11] ultimately never claimed. Every document that law
[12] enforcement sought, some right after the search. and
some
[13] six months later, when Whitewater emerged, was
turned over.
[14] every single document, Senator.
{15] Senator Shelby. Who made that decision?
f16]  Mr. Nussbaum. The American people —
[17] Senator Shelby. Who made the decision —
118]  Mr. Nussbaum. Senator. let me finish my answer.
[19] Please, Senator. You're talking about the American
people.
{20] The American people should know. should know
that. No
211 documents destroyed. they should know th:: Every
document
(221 preserved. This President has waived every privilege.
avery
23] confidence with respect to this. and has turned over
avery
i24] document to law enforcement authorities when they
asked for
25| them.
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i1l That's what the American people should know. and |
think

2] the American people will be satisfied with that.

31 >cnator Shelby. What about the missing index in the

i4] otiice? Do you know about that?

15/ Mr. Nussbaum. [ know of no missing index in the
office.

‘ol Senator Shelby. You heard testimony to that effect?

71 Mr. Nussbaum. I've heard a secretary testifies that
she

18] remembers there was an index in the office which
she didn't

see.
(10] [ know this, Senator. [ know every document that was
in

(111 that office was preserved. All the Clinton personal
files

(12] were preserved, all the Foster personal files were

[13] preserved, all the Foster working files were
preserved.

(14] That's what a good lawyer is supposed to do. He's
supposed

[15] to preserve the files but he's supposed to be sure

that his

(16] clients, if they wish, even his official clients, can

(171 protect confidentiality and exercise privilege although
that

[18] was not done here.

(191  Senator Shelby. Mr. Nussbaum. but again. I know my
[20] time's out, you were a government worker, working
as counsel

[21] to the President of the United States. not as a

personal

[22] lawyer.

(23] Mr. Nussbaum. I was a government lawyer.

[24] Senator Shelby. That's right.

[25] Mr. Nussbaum. Working for the President in his
official

AMAX(12242)
==
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(1] capacity.

(2] Senator Shelby. And not his personal capacity.

(31 Mr. Nussbaum. And as a government lawyer — let me

(4] finish. Senator — as a government lawyer, [ am bound
by the

[5] same ethical rules, by the same ethical rules as a
private

(6] lawyer. I had the same obligations as if [ was in
private

[7) practice.

(8] Senator Shelby. The same obligations? Wait a
minute.

[91 Mr. Nussbaum. The same obligations to maintain
(10] confidentiality and to preserve the right to claim
(11j privilege. Government lawyers. government lawyers
are
[12] obligated. have the same obligations imposed upon
them as
(13] private lawyers. We stand on a par with respect to

i those.

[14] Senator Shelby. Mr. Nussbaum. did you basically not
"15] trust the Justice Department?

6] Mr. Nussbaum. No. [ trusted the Justice Department
1171 Senator Shelby. And Mr. Heymann?

(18]  Mr. Nussbaum. [ trusted the Justice Department.

(19] Senator.

(20 Senator Shelby. Well, why didn't vou say, Mr.

- Hevmann.

(211 come on down and we'll look over this together?

“122] Mr. Nussbaum. Senator. did vou trust the Justice

(23] Department?
[24] Senator Shelby. On stuff like that. [ certainly would.

9] see. [ know of no mdeFOMa#omshéh(ﬁéfgnlt63lo) D.ét|d(qd1@§l]§92%1g@/¢4]et them into your office.

Page 130 to Page 33

1202-347-3700

ACE-FEDERAL REPORTERS. INC.



SUBSAL . e

.

In Re: Whitewater August 9, 1995 cr: 62177.0

XMAX(123743,

your

Page 134

(1] counsel's office. to look at your personal documents?

{21 Senator Shelby. Absolutely. I have nothing to hide.

(3] They can come tomorrow or today.

{4 Mr. Nussbaum. Okay, Senator, good.

(5] Senator Shelby. Or they can go right now while I'm
down

(61 here.

(71 (Laugh.er.)

(8] Mr. Nussbaum. Well, that's fine, Senator.

191 Senator Shelby. Thank you.
(10 The Chairman. Senator Moseley-Braun?
(11] Senator Moseley-Braun. Thank you very much, Mr.
(12] Chairman.
(13] Mr. Nussbaum, I want to change subjects a little bit
and
(14] talk in a more general sense about some of the
issues I
(15] think that have been raised in this hearing and in
your
[16] statement.
(17] In your statement. I was just looking for the line, and
(18] [can't find it right now, but in your opening
statement,
(19] you made a comment that Vince Foster's suicide. his
death,
(201 was a unique occurrence and certainly the fact isit's
not
121] something that anyone expects to happen.
(221 None of us expect to die, none of us expect to have
(23] someone close to us commit suicide. I mean, these
things
[24] are always unexpected things.
(25| But at the same time, given the history of difficult
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(1] circumstances with regard to White House
involvement in

(2] those kinds of unexpected things. my question has
to do with

(3] whether or not any thought had been given. either by
White

(4] House counsel or by Department of Justice, in
development of

(5| some guidelines. some procedures for handling
these kinds of

6] situations.

171 And I should tell you, I asked the question of Mr.

(8] Heymann whether or not the J ustice Department had
some

{91 guidelines in place for handling the unexpected
circumstance
(10] of a death or some emergency affecting a high level
(11] individual.
(12] He said that they did not.
(13] And ['m just wondering whether or not you had given
any
{14] thought to it then. whether you've given any thought
to it

ACE-FEDERAL REPORTERS. INC.

the

(16] development of procedures and guidelines for the
White House

(171 in these kinds of circumstances?

(18] Mr. Nussbaum. I think that's a very good question,
(19] Senator.

(20] There were no guidelines in the White House. and it
was

(21] a unique situation. And [ think, and I think one of the
(22] positive things that's going to come out of these
hearings,

(23] just the fact that they were held and these issues
were

(24] discussed and the way we've discussed them, [ think
there

(25] should be some consideration given to dcvelopmg
guidelines
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(1] as to the relationship between the Department of
Justice and

21 the White House and how they will mesh basically in
any law

(3] enforcement investigation involving or touching upon
the

(4] White House in some fashion.

(S| We have general ethical rules, you know. which apply
to

(6] this situation. but nonetheless I think it would
probably be

(7] a useful endeavor for somebody to sit down and
figure out

(8] just, you know, how they believe things should be
done and

(9] setting forth some guidelines.
(10] Although I don't think, Senator, to be totally frank
(11] with you. I am totally frank with you in any event, but [
[12] just don't think you can override these rules that bind

H all

(13] lawyers as Code of Professional Responsibility.

. (14] [don’t think you should want to override that. [ guess
. {15] you can legally override it. [ don't think it's
! (16] constitutionally based, the attorney client privilege or

|

the
(171 work product privilege, but [ don't think you want to
do

i (18] that because these are good rules.

(19] These rules about attorney client privilege and work

(201 product privilege are good rules. What they foster is
. (21] people talking to their lawyers. They foster people
i |22] communicating with their lawyers and that results in
. the
" {231 long run in law abiding conduct.

i [24] If you have a rule which says that when you talk to

" your
t(25] lawyer. whether vou be White House counsel. or

~counsel to a

Page 137
(1] Senator. or just a private counsel. that these things in

(15] now. and would \oﬂﬁeﬁﬂqun(HJﬂ%Jn@%lo) DOCldi 7!9\1@:531—9&19:&gﬂ/&52au0n will be automatically .
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you [15] client, in a personal capacity. ?
(31 know. throw open the door. like Senator Shelby says, (16] The question keeps being raised, and I think the
and [17] question needs to be addressed, about whether or
[4] just do that, people will stop talking, and there'll be not White
(5] less. I believe, law abiding conduct. (18] House counsel can ever appropriately serve the
(61 So these are good rules. They're not rules made for President in
the [19] a personal capacity?
(71 benefit of lawyers. They're made for the benefit of [20] Mr. Nussbaum. That's an interesting point, Senator.
(8] clients. for people who hire lawyers, and they're (21] It's one we discussed last year, and we're discussing

made for

(9] the benefit of our society because they'll result in
greater
[10] obeyance of law and greater justice.
(11]  So while I think it is useful — this is a long-winded
[12] answer to your question, and I apologize for using so
much
(13] of your time — but while it would be a good idea
because of
[14] these sensitive, political, legal, constitutional even
[15] issues that have arisen. while it's useful to try to
[16] construct guidelines. nonetheless in constructing
such
[17] guidelines, we shouldn't throw out the baby with the
bath

(18] water.
[19] Senator Moseley-Braun. Actually, you mentioned
general

[20] ethical rules, and that really is one of the issues that
[21] keeps getting raised. was raised with you last time
when we

(22|
and
(23] that really is the set of contradictions that arise when
you

[24] have White House counsel approaching
representation of the

had the hearings last vear. and it's being raised now.

[25] President in his personal capacity.
Page 138

i1l And it's been suggested that in his or her. [ would
say.

2] because one of these days we will have a woman in
the White *

[3] House as President. but anyway —

(4] Mr. Nussbaum. [ hope so. Senator.

[5] Senator Moseley-Braun. [t's been suggested that
when

[6] you become President of the United States. vou

don't have a
(7] private life. you have no personal papers. that it is all

(8] public.
191 And the question [ would put to you. because over
and

[10] over again in your statement and in your statements
here
i

personal

[12] papers. these were personal. You keep referring to
the

(13] attorney client privilege which would be a personal

today. the suggestion is madz that these were

again
[22] this year. [ didn't serve the President as White House
[23] counsel in a personal capacity, nor did Vince Foster
serve

(24] the President and the First Lady in their personal

[25] capacities.
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(1] We were their lawyers in their official capacity, in

2]

3]
other

[4] people. We represented them in their official capacity
and

[5] we were entitled to work on anything that affects

them in

private lawyers. They had Williams & Connolly and

[6] that official capacity.

71 Now it is true, Senator, as you perceptively pointed

(81 out, that when you get to be President. virtually most

(9] things will start affecting you in your official capacity.
[10] but not everything.

(11} Ididn't do the President's will, I didn't buy his
(12] house. If he had a matrimonial. which God forbid.
he's not

i [13] going to have, if he had a matrimonial. [ wouldn't

handle
(14] that.
(15] You know, —
(t6] The Chairman. That's going to be the newspaper
(171 headlines.
18] (Laughter.)
(19] Mr. Nussbaum. In any event. ['m trving to show you

20]
21

[22

there are certain things that don't affect him in his
official capacity. It may affect him as a person. as a
human being, but that don't affect him in his official
(23] capacity.

(24] What Vince and [ were doing in the White House
Counsel's

[25] office were representing him in his official capacity.
not

their official capacity. That's what we were. They have

Page 140
(1] his personal capacity. But there are some things.

. such as

(2]
your

[3] tax returns which become public.

4] Those are official things for a President but you need

[S] your personal files to do that. your bank account.
your

(6l

filing disclosure forms. creating a blind trust. filing

insurance policy. what real estate vou own. so in that

- area.

1141 obligation. an oblisgeyyip # ARV GRTS 16510) Dééia:—‘7bii5§f§2°ﬁé§554%hﬂp hjon il nt el
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(8] function.

(9] They still remain personal files. They have nothing to
(10] do with the transaction of government business, so
you use
(11] those files for this official function, and then when the
(12] function is over, as it was in July 1993, and
unfortunately
(13] Vince was also dead in July 1993, you send them
back. You
(14] send them back to the President and the First Lady,
or to
(15] their private lawyers, and that's what we did.

(16] And that's the way I think a sensible lawyer should
act.

(17] But at no time were we the President's personal
lawyers, as

(18] Senator Shelby rightly pointed out. [ was on the
government

(19] payroll, I was a government lawyer, but my role was
20] representing the President in his official capacity.
(21] Senator Moseley-Braun. Except that, Mr. Nussbaum,
I

22] think one of the problems here is the. [ mean is
obviously a

(23] contradiction. You were making decisions about
papers and

(24] claiming the privilege which would attend to a
personal

(25] connection between you and the President and the
First Lady,
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(1] even though you were making those decisions in
your. in your

(21 official capacity.

3] And so the contradiction and I think the place where
we

(4] run into the problem is perhaps the answer would
have been

(5] to have his private. personal counsel there to say.
well

{6] that piece of paper is my piece of paper and the
other piece

(7] of paper is your piece of paper. and | claim the
privilege

(8] for this piece of paper.

(99 Mr. Nussbaum. That's one possible solution.
Senator.
(10] Senator Moseley-Braun. [ mean. ['m not trying to
make
(111 this overly bureaucratic, but I -
(121 Mr. Nussbaum. No. no, [ understand. and I may not
be
(13] clear, Senator. myself. [ may be muddling certain
things
(14 when I talk to vou. but the President. in his official
(15] capacity. also has an attorney client privilege in his
(16] official capacity. also has a work product privilege.
and

171 certainly has exeprypRHBRE [{URTS'16310) Docl

capacity.

\CE-FEDERAL REPORTERS. INC. -
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(18] Now his private papers, | wasn't exercising privilege
(19] with respect to those private papers. All [ was doing
was

(20] assuring that they go to him and his private lawyers
so they

(21] can determine whether or not privilege was being
exercised.

(22] I was acting as a lawyer should act after a colleague
dies

(23] in the possession of a client's personal papers.

(24] When a client dies, and the rules talk about this.

(25] ethical consideration 4.6 of the New York State Code
of

Page 142

(1] Professional Responsibility talks about this.

(21 It says, after a client dies, excuse me, after a lawyer

(31 dies, it's the obligation of other lawyers to see to it
that

(4] aclient's confidence is still protected and his
personal

(5] papers should basically be sent to the client or to a
new

(6] lawyer.

(71 All [ was doing was acting in accordance with the
rules

(8] that apply to all lawyers, whether they're personal
lawyers

[9] or government lawyers.
(10) Now I know, Senator, as you've been saying, that
{11] sometimes these lines are hard to draw. especially
when
(12] you're dealing with the President of the United

| States. But
i (13] what good lawyers do all the time is try to draw those

lines
(14] and try to do them the right way. And that's what [

* tried

" 15] to do in July 1993.

- 116] And. as I said. I know some of you may disagree. vou
17 disagreed with me last year. [ said. looking back. [

think [

. (18] did the right thing. [ have no regrets.
" (19] Senator Moseley-Braun. Well. I would just in closing
' 201 say that there's an old expression that we're called

. on
" |21] sometimes to be the CDLS. and that's the Committee
* to Draw

©202-347-3700

(22] the Line Somewhere. and it seems to me that the
lines in
23| these kinds of situations would be better drawn

(24] prospectively, proactively. so that we don't wind up
. with

(25] another set of multimillion dollar hearings over
whether or

Page 143
(1] not someone properly handled personal versus
official versus
(2] extraneous material in any of the high offices in

31, 2V {. because there s so many important
d:. 70305152 Page 47

Page 140 to Page 143



BSA

(4] the public trust and the like that are involved here.

(51 We ought to have the sense to, [ think, act before
these

(6] problems crop up again.

(71 Mr. Nussbaum. [ agree with that observation,
Senator.

(8] The Chairman. Mr. Chertoff?

[91 Mr. Chertoff. Thank you, Mr. Chairman.
[10] Mr. Nussbaum, [ want to move away from the
philosophy
[11] and back to the facts.
(12] We had your testimony a little earlier in which you
(131 confirmed for us the fact that it was Ms. Thomases
who
[14] raised with you, on the 22nd of July, that she
understood
[15] people had a disagreement or a concern about the
manner in
[16] which the document review would proceed. and I
think once
(171 you confirmed that for us, it was very useful then to
go
[18] back to the record and learn that the three people
Ms.
[19] Thomases had talked to of consequence in the White
House
[20] before you were the President, the First Lady, and
Maggie
(211 Williams.
[22] So you can draw an inference from that.
(23] Mr. Nussbaum. [ don't draw an inference from that.
You
[24] can draw an inference if you wish. [ don't draw an
[25] inference from that.
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[1]  Mr. Chertoff. Let's g0 to another conversation.

121 You have testified here that in the afternoon of the

(3] 22nd. after the law enforcement people left Mr.
Foster's

(41 office. you had Maggie Williams come in to help you
conduct

151 a search of the files for personal documents. correct?
6] Mr. Nussbaum. No. That's not correct.

171 Mr. Chertoff. You didn't ask her to come in?

(8] Mr. Nussbaum. [ asked her to come in. but not to

9] conduct a search of a file.
110l Mr. Chertoff. To conduct a selection.
[11]  Mr. Nussbaum. No.
[12]  Mr. Chertoff. To conduct a review.
[13]  Mr. Nussbaum. [ asked her, let me. let's tell it —

(14] could [ just respond. I'll tell you what I did. You want
(151 to know what [ did. I'll tell you what [ did.
(161 Mr. Chertoff. Well. Mr. Nussbaum. you've given a
(17] lengthy statement. On the other hand. as vou know.
vou're

(18] more experienced in court than [ am. There comes a
point

i19] that you're asked to answer specific questions.

20/  Mr. Nussbaum. ['m not sure that last thing is true. Mr.
211 Chertoff.
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(221 Mr. Chertoff. I just want to make sure that we start at’
(23] the same point. You asked Ms. Williams to come in,
right?

(24] Mr. Nussbaum. [ asked Ms. Williams to come in, right.
[25] Mr. Chertoff. She sat with you?

XMAXT126/46)
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(1l Mr. Nussbaum. [ don't know if she sat down at all,
no.

[2] I think she stood.

(31 Mr. Chertoff. And you reviewed certain personal

(4] documents?

[5] Mr. Nussbaum. We did not review certain personal

[6] documents.

(71 Mr. Chertoff. Did vou select certain personal

[8] documents?

191 Mr. Nussbaum. I pointed out to her a series of files
(10] which I believed were Clinton personal files. And [
said to
(11] her. as I said. I'd like her to take these. check with the
(121 Clinton's. I think they should be sent to the private
(13] attorney.

(14] T also asked her to look. to look. and I think all she
(15] did was look at certain labels of files. to look to see if
(16] there was anything that I missed in this area which
was a

(17] personal file. and I recall her looking.

(18] She didn't pull out files and read files, but looking,
(191 glancing basically at various labels of various files to
see

(20] if there were any additional personal files.

[21] [ don't believe she found any: I'm not sure.

(22] Mr. Chertoff. Did she pick up a file marked "taxes"?
[23] Mr. Nussbaum. I don't recall any particular file that
(24] she picked up. I recall her looking to see if there were
[25] any additional personal files. I don't remember if she
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(1] spotted any additicnal personal files. In any case, this
(21 was fairly brief. I don't remember how long it was, but
she
(3] was there a little «while. and then we collected the files
(+] that [ had pointed cut, and they were put in a box.

“and

[5] ultimately taken to the residence.
(61 Mr. Chertoff. Now we've had testimony from Deborah
(71 Gorham that she came in and you and Ms. Williams

_ were

(8] present and vou had the drawer open. and you were

asking Ms.

(91 Gorham to help guide you through the files.

: 110] Do you disagree with that testimony”?

fi1] Mr. Nussbaum. No. I — well, it is quite possible —

(121 I'1 just give vou my best memory. which is all [ can

give

. (131 you. it's quite possible that in seeking to make sure

that
[14] we had identified all the personal files. we did call Ms.

" (15] Gorham in and ask if she had any additional

202-347-3700

knowledge that
(16] she could convey 1o us.
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{18] You asked Maggie Williams to check with the
President or

(19] the First Lady to determine where those files should
go,

(201 correct?

(21] Mr. Nussbaum. That's correct.

{221 Mr. Chertoff. Did you know that she then called the
(23] First Lady?

(24] Mr. Nussbaum. I assume she was going to do it. Did I
251 know it? No. 3t I assumed she was going to do it.
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(1] Mr. Chertoff. After that telephone call, those

(2] documents went up to the residence. You know that
tobea

3] true, correct?

(4] Mr. Nussbaum. Well, I know that, but my belief is they

(5] went to the residence because it was late in the
evening.

(6] Let me tell you my belief.

{71 Mr. Chertoff, please —

(8] Mr. Chertoff. I'm just trying to get —

91 The Chairman. Now wait a second, now wait.
(10] Mr. Nussbaum. Let me just tell you, I'll give you the
{11] answer.
(121 Mr. Chertoff. I didn't ask for your belief. I asked
(13] you a sequence of events.
(14] Mr. Nussbaum. Mr. Chertoff, you may not want my
belief,
(15] but [ would like to give you my belief.
(16] My belief that the files went to the residence because
(17] it was late in the evening or because it was late in the
(18] day, and we were leaving for the funeral the next day,
and
119] she had to have time to check with the President and
the
(201 First Lady.
(21] Mr. Chertoff. Is this your belief from watching
(22] television and hearing the testimony. or from a
conversation
(23] you had with her?
241 Mr.Nussbaum. This is my belief from my recollection
of
[25] events at the time.

Page 148
(1] Mr. Chertoff. She told you she was too tired and she
{21 was sending them to the residence at the time?
3] Mr. Nussbaum. This is — [ don't remember a
4] conversation. | remember, | remember these events.
(5| Mr. Chertoff. Well, ['m asking you not the things you
(6] don't remember but what you do remember.
(7] You remember asking her to check. right?
(8] Mr. Nussbaum. Yes, [ do.
9] Mr. Chertoff. You don't know. you were not present
when
(10] she made a call to the First Lady. right?
(1] Mr. Nussbaum. No, [ was not.
(121 Mr. Chertoff. She didn't tell you about the call
(13] afterwards. right?

don't

(15) remember.

(16] Mr. Chertoff. You have no memory?

(171 Mr. Nussbaum. No memory of that.

(18] Mr. Chertoff. So you don't know what the content of
the

(191 call was, right?

(20 Mr. Nussbaum. [ do not now know what the content
of the

21} call was.

(221 Mr. Chertoff. And you have no reason to disagree
with

(23] the fact that the documents later that day made their
way up

[24] to the residence, correct?

25] Mr. Nussbaum. Oh. no. [ have no reason.

XMAX(127:47:
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(1] Mr. Chertoff. Sc those facts are established?

(2] Mr. Nussbaum. They certainly are. Mr. Chertoff.

3] Mr. Chertoff. And you don't know what the
conversation

(4] was between Maggie Williams and the First Lady in
that call,

(5] right?

(61 Mr. Nussbaum. I do not. sir.

(7] Mr. Chertoff. Was there any particular reason that

(8] night, if people were tired and it was late, that you

(9] couldn't have simply left the documents in Mr.
Foster's
(10] office, turned the key. and come back on Monday to
finish
(1t} up?
(12] Mr. Nussbaum. You want to know why I didn't?
[13] Mr. Chertoff. I'm asking you was there a reason.
what's
{14] the reason?
(1s] Mr. Nussbaum. The reason. thank you, Mr. Chertoff.
I'u
{16] give you the reason.
(171 The reason was it was. the search was over. I had
just
(18] transferred the Foster personal files to the Foster
personal
(19] lawyers. [ was anxious to get on with the work of my
(201 office. [ had told the Department of Justice. and Mr.
Adams
{211 has testified to this effect. that [ was going to move
the

' (221 working files to other iawyers who would work on

them.

23] It seemed the most natural thing in the world for me.
at

(24] that point. having just transferred the Foster personal
125] files. to now transfer the Clinton personal files.
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{1l Maggie's ten feet away from me. she's in my mind. a
© (21 representative of the First Family. [t was very natural
| for
| 3] me to call for Maggie. to ask her to take these files.

(14]  Mr. Nussbaum. ﬁ@m)#hﬁéﬁéc:(w-rs{ !'SSJ.[O) Doc-q{iz\gfﬁgibzc eargé'fzfé.\ou can tell and see. and we
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(5] each other a little bit. fairly action-oriented. I want to
(6| do something, [ want it done. [ wanted to get on with
the
(71 work of my office. [ didn't want to come back on
Monday,
(8] July 26th, to have to deal with these issues.
191 Mr. Chertoff. You asked —
{10] Mr. Nussbaum. I'm not finished, Mr. Chertoff.
(11} [ wanted to do what I had to do. I wanted to complete
(121 what [ had to complete. Part of that was getting the
(13] Clinton personal files to Maggie to the Clinton's and
to the
(14] new personal lawyers. It was the most natural thing in
the
(15] world for me to do that on the night of July 22nd.
(16] Mr. Chertoff. Did you ask Ms. Gorham, or anybody
else,
(17] to prepare a log or record of the documents that
were being
(18] removed from the office on the 22nd, yes or no?
(19] Mr. Nussbaum. There was no need to do that, and I
did
{20/ not do that.
211 Mr. Chertoff. And on the 26th, when Mr. Neuwirth did
221 his review, he did prepare a log, right?
(23] Mr. Nussbaum. He was preparing an inventory to
assist
(24] me in determining who should receive certain
documents.
251 Mr. Chertoff. Now. —

Page 151
(1] Mr. Nussbaum. You're cutting me off, Mr. Chertoff. I
(21 know you don't mean to do it, but you're doing it.
31 Mr. Chertoff. We're wandering a little, Mr. Nussbaum.
(4] Mr. Nussbaum. No. we're not wandering. ['m trying to
(5| answer. ['m trying to be helpful to you.
6] The reason I had Steve Neuwirth prepare a list. an
|7] inventory. was that [ wanted to sit down with him and
to
(8] talk with him about who should get what.
(9] We had to sort of now split up Vince's work because
of
(10| this unfortunate tragedy. That is why [ had Mr.
Neuwirth do
{11] an inventory then.
(121 [t wasn't necessary to log out the Clinton personal
i13] files or to inventory them. or the Foster personal files.
[14] because they were going to personal lawyers.
115] You know what those personal lawyers did? They
made
(16| inventories of everything they received.
[17] Mr. Chertoff. And this you know from the hearings,
18] right?
(19| Mr. Nussbaum. [ know this from before the hearings.
120] Mr. Chertoff. Now [ want to be quite clear with this.
i21) Is it your testimony that you and Ms. Williams did not
(22] work together to select and make sure you took out
the
i23] Clinton personal ﬁlni._s
(24]  Mr. Nussbaum. No.

(251 Mr. Chertoff. You did. So the two of you in fact %
Page 152

(1] worked togetker.
(21 Mr. Nussbaum. Yes, we worked together.
(3] Mr. Chertoff. And you looked in the credenza (
together?
(4] Mr. Nussbaum. Yes, we looked in the credenza
together.
(5] Mr. Chertoff. So it was - joint effort to look for the
(6] documents, correct?
(71 Mr. Nussbaum. Yes. We jointly functioned together
on
(8] that.
(9] Mr. Chertoff. You jointly identified together files
(10] which appeared to be, and which were Clinton
personal files,
(11] yes?
(121 Mr. Nussbaum. I identified them in the first instance.
(13] but some. but she looked and she jointly participated
in
(14] this process.
(15] Mr. Chertoff. Well, let's make it clear because we're
[16] at page 238 of your deposition. line 3, question:
(171 And where did you look?
(18] Answer: Primarily in the credenza. I don't think we
(19] looked very many other places if we looked in other
place at
{20] all. We looked in the credenza primarily. We identified
[21] together files which appeared to be and which were
Clinton ‘
[22] personal files, investments, taxes and the like, and {
they

. (23] were put into a box. [ don't remember who put them

into the
[24] box and they were taken out of the office.
(25] Do you recall giving that answer to that question?

Page 153

Mr. Nussbaum. [ do. sir.

[2]  Mr. Chertoff. Let me turn to something else briefly

(3] before my time runs.

(41 [ want to get you to 9:00 o'clock on the night of the
(5] 22nd. We have had testimony from Mr. Heymann that
it is

(6] vivid in his mind. he recalls standing in the kitchen of
his

(71 little apartment here in Washington on the telephone
' to you.
| (8] telling you. asking you what are you hiding.
‘i complaining to

(91 you about the fact that you went ahead with the

i search in

' 110] the presence of the Department of Justice people
| without

L getting back to him and bitterly angry about it.
(121 [ want to ask you. Mr. Nussbaum. did that
conversation

| (13] occur. or not?
(14] Mr. Nussbaum. A conversation undoubtedly

QIA#pene URTS 16310) Doaﬁri&&%@%gﬁgﬁni@d [ on the night of the 22nd
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because | 151 putting down his best memory.
(161 Mr. Heymann says it occurred. and I have no reason (6] Mr. Chertoff. And this was his own conversation, not
to deny {71 secondhand. not third hand. his own recollection.
{17] itoccurred. (8] Mr. Nussbaum. Yes.
(18] But. - 9] Mr. Chertoff. Nine o'clock PH to BN, "you misused
(191 Mr. Chertoff. Yes? D us.”
(201 Mr. Nussbaum. But Mr. Heymann wa: not bitterly ' (10j  Mr. Nussbaum. But he testified. didn't he, he didn't
angry at i (1] think he used the words with me, "you misused us.”
(21] me on the night of the 22nd. He may Fave expressed i Did he
some : (12] say that here?
(221 displeasure with respect to getting back to hun. I'm (13] Mr. Chertoff. Let's not confuse your testimony here
sort. (14] with your recollection. which is all we're interested in.
(23] this is sort of coming from the heanings, rather than (15] with your having followed the hearings.
sort i (16) [don't wantto pollute yvour memory with vour trying
(24] of my independent memory, but I do remember no I to .
bitter (171 kind of match'it up.
[25] disappointment, no vicious conversatior. no (18] Mr. Nussbaum. I appreciate that.
statements about | (191 Mr. Chertoff. It's for the finders of fact to match up.
Page 154 (201 It's for you to give your testimony.
(1] misuse of the Justice Department. [ remember those (21] So the question is this. Looking at this note. PH to
things | (221 BN, quote. you misused us; close quote. written in
(21 did not happen. " Phil i
(31 Mr. Chertoif. Did he ask you, are you hiding (23] Heymann's own handwriting.
anything? ' (24] Did this. did he say this to you, either exactly or in
(4] Mr. Nussbaum. That I don't remember. | don't | [25] substance?
remember ! Page 156
(5| one way or another asking. If he did ask it. [ would ! (1] Mr. Nussbaum. No.
have , | {21 Mr. Chertoff. Thank you, Mr. Chairman.
i6 answered exactly the way he said [ answercd. [ am : i3 The Chairman. We have a vote.
not hiding . (4] Senator Sarbanes. Mr. Chairman. before we break. |

want

(5] to correct the record in one respect.

(61 Mr. Chertoff said that Mr. Nussbaum and Mr.
Heymann

(71 worked together through Watergate.

18] [ was around at that time. and I think we ought to get

(71 anything. But I don't remember him asking that.

(8] Mr. Chertoff. That's not the kind of thing that would

(9] stick in your memory? The Deputy Attorney General
of the
110] United States. someone who you worked through
Watergate with

{11] together. says to you. as White House counsel. are (9] it clear on the record, because there was an earlier
vou (10| suggestion that Mr. Nussbaum had worked with Mr.
12| hiding anything. Ben-
1131 Memorable or not memorable? {11} Veniste.
(14] MrxNussbaum. You know. it's not the Kind of thing 1121 Mr. Heymann and Mr. Ben-Veniste both worked for
Phil the
1151 would say. _ (131 Special Prosecutor for Archibald Cox and then it was
i16] Mr. Chertoff. You don't think he said it? Leon
1171 Mr. Nussbaum. I don't think. you know. my best {14] Jaworski. Mr. Nussbaum worked for the House
memory Judiciary
‘18] is that he didn't say it. (15] Committee in the course of the impeachment.
o1 You know. but if he savs he said it. he said it. (ioj Soin a sense. they all worked on Watergate. but [
201 Mr. Chertoff. He was under oath here. right. don't
~11 Mr. Nussbaum. ['m sure he's giving his best memory. {171 think it's accurate tc say they worked together.
221 Mr. Chertoff. Now ['d like to put up the note. In his 181 Mr. Nussbaum workzd on the staff in a significant
231 own handwriting, he’s got a note. ['m going to put it {19] position on the staff of the House Judiciary
up Committee.
.24 here. of this conversation. (20 which was headed up by John Doar and Al Jenner.
i25] | understand the note was written months later. and Mr. Ben-
Page 155 i=1] Veniste and Mr. Heymarn worked in the Office of the
‘11 Mr. Nussbaum. That's right. it was. Special
21 Mr. Chertoff. But do vou have any reason to believe 22| Prosecutor.
.30 that he was l_\‘iné:tQ"A #none (URTS 16310) Docld::V0t05192nPadaabq orrect.
i1 Mr. Nussbaum. No. of course not. | think he was 241 Mr. Chertotf. For the record. | was in college. Mr.
\rE EENED AT BEPABTERS. INC. e Tt ke Phes 195 (6!Page 156
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1251 Chairman. an -atched it all on television.
Page 157

i (Laug. .r.)

121 The Chairman. Let the record note all of those facts.

131 We are concluding a vote. We will return. We wi]]
stand in

(41 recess for the next hour. We'll return at 2:30.

i3] (Whereupon. at 1:30 p.m., Wednesday.
August 9. 1995 the

[6] hearing was recessed. to reconvene tne same day at
2:30

{7l p.m.. in the same place.)

181

91

10]
11l
2]

13
i4]
'15]
-lo]
K|
18]
(9]
;20
2l
=2
1231
AL
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i1l AFTERNOON SESSION

= (2:40 p.m.)

i3] The Chairman. Senator Sarbanes?

‘4] Senator Sarbanes. [ yield to Mr. Ben-Veniste.

S| Mr. Ben-Veniste. Thank you. Senator Sarbanes.

el Good afternoon. Mr. Nussbaum.

Mr. Nussbaum. Good afternoon.
¥ Mr. Ben-Veniste. One of the things that Mr. Heymann

Mr. Adams testified to that concerned them was that

‘01 following the search of the office on July 22. the naxt
day

~+: a Washington Post story that appeared stated that

the

.21 Department of Justice had supervised the search in
.31 Mr. Foster's office.
-2t Now. i2t me ask vou first whether Vou or anyone at

White House to the best of vour Knowledge put out a
-0i statement that said that the Department of Justice

supervised the search.

Mr. Nussbaum. I did not. nor to my knowledge. did
2 anyong 2lse at the White House.

Mr. Ben-Veniste. Indzed. we have reviewed the
hriefing

<. and the -aterazent released by Dee Dee Mvers on the
2vening
of the 22nd. .nd that statement did not reflect that

Page 156 1+ Page 160 i) B
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| the .
i (23] Department of Justice had supervised the search.

! 241 But [ am curious to know whether vou had heard :
| from any (

! [25] other scurce as to whether this was simply a jump '

I' that the

H Page 159
| [!] reporter had made or whether there was anyone at
! the White
| (21 House who had actually suggested that the
department had
3] supervised the search.
(41 Mr. Nussbaum. To my knowledge, no one at the
White
. [5] House suggested that the department had
| supervised the
(6] search.
(71 Mr. Ben-Veniste. So this could b another
| circumstance
;' (8] where. from the Department of Justice's standpoint
i or the
; (91 individuals involved — Mr. Hevmann. Mr. Adams. and
l{ (101 Mr. Margolis — they could have been justifiably
i concerned
ll (11] that someone may have tried to spin or manipulate
. what had
| 1121 actually occurred. but in fact this was nothing
! attributable
‘ [13] to vou or people at the White House? (
i [14]  Mr. Nussbaum. That's correct.
" {15]  Mr. Ben-Veniste. Before our luncheon break. there
" was a
1i6) suggestion that in connectioa with the actual
{ procedure that
« 171 was employed during the afternoon of July 22, that
. no one
(18] had testified that the law enforcement or Department
of
119} Justice personnel involved had had any input into
- what
© (201 should be segregated for later review and
- consideration by
1211 law enforcement.
‘1221 Do vou recall that?
" 1231 Mr. Nussbaum. Yes. sir.
(241 Mr. Ben-Veniste. Over the break. we have. Mr.
" Chairman.
(251 reviewed the testimony that we have received so far
either

Page 160

(11 by testimony here in the hearings or testimony in
prehearing

{21 depositions.

31 May [ say that Mr. Adams. Mr, Spafford. Mr. Neuwirth.

41 Mr. Sloan. Mr. Burton. Agent Salters. Captain Hume.
Sergeant

(51 Markland. and Special Agent Flynn of the Secret

Service have

FOIA # none (URTS 16310) Docld: 7!0:195‘.1<9123Pagﬁe52dunng the search thev made

"7l various reauests to review materials and that those
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+(8] materials were put aside in a segregated pile for later
(9] review.

(10] If the chairman so wishes, we can make reference to

the

(11] specific pages at which that testimony was given. So,

(12] hopefully, that does clarify the matter.

(131 Mr. Nussbaum. That is consistent with my memory as

(14] well.

(15] Mr. Ben-Veniste. Let me go to the 22nd. Direct your

(16] attention thereto.

(17] May I ask that the diagram that was marked as

Exhibit 1

(18] of August 7 be placed on the Elmo machine?

(19] Mr. Nussbaum, can you see that?

(20; Mr. Nussbaum. I can.

(21] Mr. Ben-Veniste. This is a somewhat more-to-scale

(221 rendition of Mr. Foster's office than we had been

operating

(23] with previously.

(241 Does that layout comport with your recollection of

(25] Mr. Foster's office on the 20th of July 1993?

Page 161
{1} Mr. Nussbaum. It does.
{21 Mr. Ben-Veniste. Do you see where the two X's are?
(3] Mr. Nussbaum. Yes.
(4| Mr. Ben-Veniste. Those have been identified as the
(5] places where Messrs. Margolis and Adams sat
during the
(6] search.
(71 Does that comport with your recollection, if you have
8] one?
(91 Mr. Nussbaum. [ have this memory of Adams.
According
(10] to this. Adams and Margolis were on the right side. [
was
(11] behind the desk. So they were to the right. They
were to
(12] my right.
(131 I have this image of Margolis at least being toward
the
(14] left. more toward the left. [ don't think he and Adams
were :
(15] necessarily sitting together. They may have been.
But, in
(16] any event —
(171 Mr. Ben-Veniste. More or lzss in the same area in
front
(18] of the desk?
(19] Mr. Nussbaum. Clearly, in front of the desk. Clearly.
(20| right in front of the desk, just as those two X's show.
(211 Mr. Ben-Veniste. And you were sitting behind the
desk.
(221 sort of where the number 72 is?
(23] Mr. Nussbaum. That's corra<t.
(241 Mr. Ben-Veniste. And the briefcase. tell us your
(25] recollection. Mr. Nussbaum. of what occurred when
you

Page 162

NMAX(131.51:

(3] files in Vince's office. looking at the files on his desk.

(4] looking in the drawers.

(s I recall at some point turning, just as I was sitting

(6] here, turning around and seeing the briefcase. which
was

(7] against the wall. on your diagram where the X is. the
other

8] X, reaching back.

91 [ may have been standing or sitting. I am not positive.
(10] Or half-sitting, reacking back, pulling the briefcase

i over

|

i
|

(1
(12]

to my side, which was right to my right side, putting it
down in front of me.

(13] Idon't remember picking it up or anything like that.
(14] but putting it right down, reaching in, glancing at it.
(15] seeing there were files, and taking out the files as
am

(16] doing now. just removing files till I removed all the
files.

(17 It may have been one motion or two motions, [ don't
(18] remember. I removed all the files until it was clear
that [

(19] emptied the briefcase of the files. and then
describing the

(20] files in a general way to the assembled group. and
then at

21] some point moving the briefcase back to the wall.

221 That's what I remember.
(23] Mr. Ben-Veniste. At any time do you recall putting the
(24] briefcase on the desk?
(25] Mr. Nussbaum. I do not recall putting the briefcase
on
Page 163
(1] the desk.

(2] Mr. Ben-Veniste. Do you recall at any time opening
the
(3] briefcase once the files were removed and looking

into it?

(4] Mr. Nussbaum. No. | don't recall. I did not do that.
(5] Mr. Ben-Veniste. Having in mind that this is the
(6] drawing that places Mr. Margolis and Mr. Adams

~ where

{71 Mr. Adams recalled and others have recalled having.

(8] including Mr. Neuwirth and Sloan. where they recall
Adams

9] and Margolis sitting.

" 110] Could we put up Markland Exhibit 1. please?

{111 Now. according to Detective Markland's recollection.
_ Mr.

" (12 Margolis sat in the place where it says “DM," and Mr.

Adams
(13] sat to his left where the initials "R.A." are indicated.

~14] Do you recall whether that is an accurate description

of
(15] where they sat or whether Exhibit | of August 7 is

. accurate?

(16) Mr. Nussbaum. Exhibit 1 of August 7 is much more
(17] accurate.

|1] searched the bl’iﬁffﬁ the afternoo Si.)flhe 22nd? 18] That is clearly inaccurate. Margolis and Adams were
(21 Mr. Nussbaum. m%%ﬁ‘:%‘gr&ougﬁ I §3x19c) DOCICL'O#O]-OS]BZ Page 53

ACE-FEDERAL REPORTERS. INC.

202-347-3700

Page 160 to Page 163



-

BSA In Re: Whitewater August 9, 1995 cr: 62177.0 XIAX(132/52)

(191 back over to that side of the room where this exhibit Altman. *
puts (14] outlining or including the New York Times articles of
(20] them. They were clearly in front of the desk, maybe a March
(211 little more to the center than the two X's that you (15] 9, outlining, one headline says, "Clinton Defends Real
showed (16] Estate Deal." Another one says, "Lawyers Agree to ( 3
(221 me before, but in the location of the two X's that you ! Pay Big -
(23] showed me before. i (17] Fine in S&L Case."
(241 Mr. Ben-Veniste. Thank you, Mr. Nussbaum. (18] Now, we know from testimony last year that Mr.
[25] Now. according to y>ur recollection and according to Roelle
the (191 had. on the evening of the 23rd, told Roger Altman
Page 164 that
(1] contemporaneous notes taken by Mr. Spafford — 20] there was a criminal referral in this case. It is on that
(2] The Chairman. I will let you finish the line. Go (21] basis that [ believe any reasonable person could
(3] ahead. assume that
[4] Mr. Ben-Veniste. During the course of the search. (22] a fax was sent of a New York Times copy of the
you newspaper
[SI referred to documents relating to the first family. (23] article involving that matter to your office.
(61 Do you recall having done that? 24] Are you telling us that you did not. in March of 1993,
[71 Mr. Nussbaum. Oh, yes. (251 know that there were some questions being raised in
(8] Mr. Ben-Veniste. With respect to the trust and other the
[9] items? : Page 166
[10] Mr. Nussbaum. Yes. . (1] media about the Clintons' relationship to Whitewater?
[11]  Mr. Ben-Veniste. That you referred to the travel office I [2 Mr. Nussbaum. As you will recall, Senator. from the
(12] management file? ' (31 hearings last year. I testified that I had no memory of
[13] Mr. Nussbaum. Yes. [ (41 receiving that fax in March of 1993. and the first it
(141 Mr. Ben-Veniste. That you referred to — and I will get i came
[15] the exact language — the financial and other i 3] to my attention that [ received a fax from Roger
documents " Altman in
(16] relating to Clinton personal files? [6] March of 1993 was after my discussion with Jean
[17] Mr. Nussbaum. Yes, [ did do that. i Hansen at
(18] Mr. Ben-Veniste. Did anyone at any time request any "~ {71 the end of September 29. 1993.
of 5 (8] I said that last year. [ know vou remember the
119] that material to be segregated. put aside. or {91 testimony from last year.
otherwise i (101 So. in July of 1993, I had no knowledge and no
[20] reviewed? : memory of
(211 Mr. Nussbaum. No one made such a request. “[11] receiving a fax from Roger Altman. and Whitewater.
[22] Mr. Ben-Veniste. Thank you. - as [ said
i23] The Chairman. Senator Bond? {121 in my statement. was not on my mind nor. do I
i24]  Senator Bond. Thank you verv much. Mr. Chairman. believe. on
251 Welcome. Mr. Nussbaum. - (13] the anyone else's mind in the White House in July of
< Page 165 1993.
(1] Mr. Nussbaum. It's good to see you again. Senator. (14] That is my answer to your question. Senator.
[2] Senator Bond. It's good to see you. sir. " (15] Senator Bond. You did not know of any criminal
131 Mr. Nussbaum. in your very strong statement this [16] rerzrrals?
morning {171 Mr. Nussbaum. In July of 1993? That is correct. I did
141 you state that. "It is unfair to make any linkage (18] not know of any criminal referrals.
between (191 Senator Bond. I think at the time [ mayv have stated to
151 Whitewater and the actions in July of 1993." and vou [20] vou that as an able and aggressive White House
claim counsel. vou
‘0] of all the abilities you have. “The ability to foresee the {211 are the kind of person that [ would be very surprised
i7] future 1s not one of them. " if you
18] I question. though. whether in fact on July 20 and 21 i22] did not have that information.
191 and 22. vou did not already know that Whitewater (23] Mr. Nussbaum. Senator. [ didn't have the information.
was a [24] That's a fact, Senator.
10| problem. 23] As able and aggressive as [ may be. [ didn't have the
‘11 We received evidence in the hearing last year from Page 167
your {1l information with respect to those criminal referrals.
“12| files that vou received a fax. one in the evening of 2] Senator Bond. That's vour testimony?
March i3] Mr. Nussbaum. [t's more than my testimony, Senator.

[131 23. one in the mommFejlﬂaﬁch%é'((rqubsrl63lo) Docldy 7@&_@5&92 Page 54
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(5] Senator Bond. Now. Mr. Nussbaum, you practiced
law in
61 New York City, I believe, as everybody has indicated?
(7] Mr. Nussbaum. Yes. that's fairly well known.
(8] Senator Bond. You have been engaged in litigation?
(9] Mr. Nussbaum. Oh, yes, sir.
(10] Senator Bond. And you are familiar with the Rules of
(11] Federal Procedure?
(12] Mr. Nussbaum. Yes, sir.
(13] Senator Bond. When you were asked what to do with
the
{14] documents that were in Mr. Foster's office, were you
aware ‘
(15] of Rule 26(b)(5) of the Federal Rules of Civil
Procedure
(16] that outlines what you are supposed to do with
privileged
(171 documents?
(18] You are supposed to make the claim expressly,
describe
(19] the nature of documents, communications, or
(20] things produced or disclosed in a manner that
without
(21] revealing information itself, privileged or protected.
will
(22] enable other parties to assess the applicability of the
(23] privilege or protection.
(24] You are familiar with that, aren't you?
(251 Mr. Nussbaum. Senator, you may or may not be
aware, but

Page 168

(1] the Federal Rules of Civil Procedure do not apply to

(2] investigations of the type that was being conducted
on July

(3] 22. They apply, they set forth a procedure in the
event any

(4] civil litigation where one party is suing another party
in a

{51 civil litigation —

16/ Senator Bond. I am well aware of that. But you have a

{71 standard that every lawyer knows how to handle
privileged

(8] material.

(9] Mr. Nussbaum. That is a standard that applies in a
i10] civil litigation. It is not a standard that necessarily
(11] applies when a law enforcement agency comes and
wishes to
(12] see documents in an office.
(13| But [ agree with you. Senator. the standard set forth
in
(14] those rules are standards that lawvers should think
about

(15] with respect to the production of documents.
(16] Senator Bond. And your people told you that you
ought :

(17) to make a log. That's what you testified today.

(18] Mr. Nussbaum. That's right.

(19] Senator Bond. Before you let any of those

documents go
{20] out. Where is that log?

\CF.FFDFRAT REPORTERS. INC.
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211 Mr. Nussbaum. That is right.

(221 But if I would have done that. Senator. if [ would have
(23] followed that procedure, my people were also telling
me when

(24] they said that, they said, "Don't let anybody into the
(25] office. Don't let law enforcement people into the
office.

Page 169

(1] You should go into the office. Yourstaff should go
| into
' [2] the office. You should take as much time as you

need to

(3] prepare an index of all the documents in the office."
and to

(4] prepare the kind of log that you're talking about.
"Then we

(5] can respond to law enforcement. "

(61 IfI had done that. Senator, I would have had a
hornet's

(7] nest on my hands. I would have had - let me finish,
'l (8] Senator, please — I would have had very

| disappointed law
9] enforcement agents. | would have had a very
i disappointed
(10] Department of Justice, [ would have created a great
deal of
. [11] suspicion. much more suspicion than exists today.
| And I
(12] know a great deal of suspicion exists today.
(13] So, I acted in a moderate, balanced manner, which
| was to
(14] take them in with me and conduct the search in their
! (15] presence. That was the right way to do it in the
i [16] circumstances that I was facing; not following the
i Rules of
: (171 Civil Procedure.
(18] Senator Bond. You did not make a log before you
sent
(19] materials out of that office?
. (201 Mr. Nussbaum. No. because it was not necessary.
And no
[21] one asked me.
(221 Senator Bond. You were engaged. you knew at that
time
(23] and you told us this morning. that not only were they
(24] looking for materials that might be a suicide note.
you were
(25] looking. as you snould have been. they were looking
; for

Page 170
(1] things that might reflect evidence of extortion of
- something
12 that might have caused severe mental anguish.
(31 Mr. Nussbaum. That's correct. Senator.
(4] Senator Bond. You said that vou knew that. Now. you
(5| released to Maggiz Williams a bunch of personal files
to
(6| take to the residence?

FOIA # none (URTS 16310) Docld:70¥05992Pagdigss correct. Senator.

18] Senator Bond. And vou did not make a log of those?
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9] Mr. Nussbaum No, Senator. It was not required to.
(10| Nobody asked me to. The Justice Department —
(111 Senator Bond. The Justice Department didn't care if
you
(12| just walked out with all the documents?

(13] Mr. Nussbaum. Senator. [ don't know whether you
heard
(14] Mr. Adams when he testified here, Senator, but he

testified

(15] inat he understood that the Clinton personal files
were

(16] going to the Clintons' personal attorney.

(171 He understood that the Foster personal files were
going

(18] to the Foster family lawyers. Indeed. I handed those
files

[19] to the Foster family lawyers right in front of the
Justice

(20] Department.

211 No one asked me to make a log. No one asked me to
make

22| an index. They were right there. Senator. They knew
what
(23
[24]
1251
files

was happening.
[ was acting in the right way, Senator.
Senator Bond. You have heard the testimony that
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(1] left the office, the testimony of the officer on duty?
21 Mr. Nussbaum. Officer O'Neal? Yes.
131 Senator Bond. Officer O'Neal. on the night of the
20th.
(4] those 7-to-12-inch files went out. You have heard that
(5] testimony?
{6/ Mr. Nussbaum. You heard the testimony of Maggie
(71 Williams. Senator. that no files were taken out. You
heard
(8] the tzstimony that two lie detector tests were taken
by
(91 Maggie Williams.
{10] And. Senator. let me say something to you. Senator. |
(11} know Maggie Williams. [ workec with her for a year
and a
(121 half while [ was in the White House. She is a splendid
(13] person. She is an honest person. She is a dedicated
|14] person.
(15| Senator Bond. Mr. Nussbaum. we will make those
(16] judgments. | appreciate your testimony.
(171 Mr. Nussbaum. Senator. all [ am trying to do is to give
(18] you sufficient facts to make those judgments.
[19] Senator Bond. We don’t need vour character
witness.
120] The Chairman. Please. if [ might. as chairman. [ am
|21] going to try to set some Kind of rule.
i22] [ think in the interest of being responsive.

1231 Mr. Nussbaum. [ would ask vou not to continue in the
future
{24] to make characterizations of various people and

witnesses.

[25] vou know.
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(11 Mr. Nussbaum. [ understand.

(21 Senator Simon. Mr. Chairman?

3) The Chairman. Senator, please let me finish, and
then

{4 you can make your statement.

(5] But [ would ask you. please. let's not characterize

6] witnesses. Give your testimony as it relates to what
took

(7] place and be responsive to the question. But if we do
that,

(8] then you can begin characterizing everybody, and
you have,

(91 and we have allowed you. So it is in the record what
you
(10] think about Ms. Williams, what you think about Mr.
Heymann,
(11] what you think about the others that you have dealt
with.

(12] I think that has been adequately covered. That is my
[13] point.
(14] Yes. Senator Simon?
(15] Senator Simon. Mr. Chairman. it does seem to me it
is
(16] perfectly legitimate that he take an extra ten seconds
to
(17] characterize someone when there is, by implication.
(18] wrongdoing, and that is part of his answer.
(19] The Chairman. Senator Simon. if that were the case. [
(20} would agree. But you have not been here for most of
~the
' (211 hearing.
[22] Senator Simon. [ have been here for most of the
(23] hearing.

i [25]

FOIA # none (URTS 16310) D@cldoriﬁxl05192 Page 56
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24] The Chairman. Then I refer you to the fact that there
has been much characterization. and [ have
permitted it
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i1] because [ want people to be able to give their
impressions.

21 He has: Mr. Nussbaum has.

[3] But. now. again. the repeated assertions. what
happens

[4] is it eats into the time of the questioner. Now. we

(5] will be here Friday, if that is the case.

(6] We will let you continue. and you can continue to

17] characterize all of the witnesses as he pleases. but |
have

(8] to tell vou then we will be in session Friday. [ would
like

[9] to avoid that. That's my point.
(10] Now. I think we should put back at least one minute
for
(11] the Senator and let him proceed.
[12] Senator Bond. [ would ask if we could put up on the
(13] Elmo the files from the printout — [ believe it's 1107 or
[14] 1114 — of the index that Ms. Gorham created.
llil You have heard about these indices. [ believe.

Mr. Nussbaum. One index was in the format which

ACE-FEDERAL REPORTERS, INC.
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ll’;| said she compiled. Another one was in also a
package of

(18] redacted material.

(19] Both of them bore the date of July 22, 1993. It was
201 clear from Ms. Gorham's testimony that one of them
had been

(211 changed.

(22] Maybe we are going to see it, and maybe we are not.
(23] But let me ask you about the index.

(24] Mr. Nussbaum. Yes, Senator?

(25] Senator Bond. Did you see that index on July 20, 21.
or
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(11 22? Do you recall seeing that?

21 Mr. Nussbaum. I have no memory now of seeing that

(3] index.

(4] Senator Bond. Did you see the changed index, the
one

(5] which was the one Ms. Gorham said was changed?

(6] Mr. Nussbaum. I have no memory of seeing any
changed

(71 index.

(8] Senator Bond. Do you know of anyone who changed
the

{9] index?
(10 Mr. Nussbaum. No, [ do not, Senator.
(11] Senator Bond. This is the changed index that has
been
{121 put up.
{13] Mr. Nussbaum. [ see, Senator.
(14] Senator Bond. Do you know who would have had
access to
(15] the computer to print it out on July 22 either in the
(16] original form or the altered form?
(171 Mr. Nussbaum. I do not.
(18] Senator Bond. Well. Ms. Gorham would be. Wouldn't
she
(19] be one?
(201 Mr. Nussbaum. She would have. Senator. Yes. she
would
121] have had access.
{221 Senator Bond. Who else in that office would have?
23] Mr. Nussbaum. Well, we had other secretaries in the
[24] office. Linda Tripp was in the office. Betsy Palmer was
in
(25] the office. Those were the three people. three of the

Page 175

(1] people that worked in the outer office.

(2] Senator Bond. You did not know? Did you know of
that

(3] index?

(4] Mr. Nussbaum. At this time [ just have no memory of

(5] that index. It looks kind of familiar, but [ don't

(6] remember.

(71 Senator Bond. You did not see a hard copy of that in

(8] Mr. Foster's files anywhere?

(91 Mr. Nussbaum. I don't remember now seeing a hard

copy

XMAX(135.55)

anyone who

(12] might have altered that index or removed that index
from the

(13] files?

(14] Mr. Nussbaum. I have no knowledge of anyone who
might

(15] have removed that index from the files or who might
have

(16] altered that index.

(171 Senator Bond. Thank you, Mr. Nussbaum.

(18] Mr. Nussbaum. Thank you, Senator.

(19] The Chairman. Senator Sarbanes?

(20] Senator Sarbanes. Well, Mr. Chairman, I am going to
(211 yield to Senator Simon. but I do feel prompted to
make this

[22] observation.

(23] We didn't have any testimony from Ms. Gorham that
this

(24] had been altered. She was shown two different
indices, and

(25] she said with respect to one of them that that was
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(1] consistent with the way she did her work. the other
was not

(2] consistent with the way she did her work.

(3] But she did not testify as to the alteration of an

(4] index.

(5] Now, it has been characterized that way here in the

(6] questioning that was just put. but I think it is
important

{71 to make that point as far as the record is concerned.

(8] Senator Simon?

(9] Senator Bond. Mr. Chairman. we are still trying to get
(10] the hard disk copies to find out where they came
from. At
(1] this point. the only logical explanation we have is that
(12] somebody took the original file and putitina
different
(13] format.

(14 Now. until we can find out from the hard drives if
there

(15] is another explanation based on Ms. Gorham's
testimony, that

(16] is the only logical explanation we have.

(171 Senator Sarbanes. Well, [ am not sure I agree with
(18] that. But we are trying to find out, and I have signed.
[19] cosigned a letter with the chairman just this morning.
just

(20| a few hours ago, to continue this inquiry.

(211 So, you know, we are trying to get to the bottom of it.
(221 but I don't think it ought to be characterized the way
it

123] has been characterized here.

[24] Senator Simon?

(25] Senator Simon. Thank you. Senator Sarbanes.

. Page 177
(11 First of all. Mr. Nussbaum, [ have to say [ was
(2] impressed by your statement. My guess is it will
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[4] Mr. Nussbaum. Thank you, Senator.

(51 Senator Simon. Let me just read a couple of things
here

(6] that I think we all ought to bear in mind.

(71 Fear of appearing to do wrong prevents too many
people

(8] from doing what is right. This is a prescription for

{91 weakness and paralysis.
(10] Then you say, and these are words that Senators
ought to
(11] heed, Presidents, everyone, "Most important, worry
less
(12] about tomorrow's headlines than about the judgment
of
[13] history."
[14]  You also make a judgment call on what is going on
here.
[15] and we are in the next-to-the-last day of the hearings
here.
[16] and my instinct is at this point that your judgment call
is
(17] the right one.
(18] You say, "What prompted these hearings is
something
(191 different. It is the linkage, the unfair linkage, of two
[20] separate, disparate events.
(21]  "The first event involves my transfer in July 1993 of
[22] personal files, including a Whitewater file, to the
23] Clintons' personal attorney following Vince's death, a
(24] transfer which was totally proper and indeed known
to

25] Justice Department officials.
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(11 "The second separate event involves the emergence
in the

(2] fall of 1993 of Whitewater investigations and the
resulting

:3] media frenzy.

2| "Linking these two events is illogical. unwarranted.
and

‘5] unfair. They are totally unrelated."

‘6] My guess is, when we get to the end of all the
hearings.

(71 if there is wrongdoing in terms of Whitewater. and
there is

i8] no question some serious mistakes were made. if
there is

9] wrongdoing. they will be totally unrelated to the
handling
{10] of the documents during this period that we have
had three

111 weeks of hearings.
1121 Now. if I may be a little more specific on a generic
i3] question you were asked. you were asked about
documents
:14] requested by groups. Did the Justice Department
request any

131 documents that vou did not give them?

.61 Mr. Nussbaum. They did not.

that *
(18] you did not give them?

(191 Mr. Nussbaum. They did not.

(20] Every document that law enforcement requested was
given

(21] to them.

[22] Senator Simon. Let me just continue. Did the Park
(23] Police ask for any documents that you did not give to
them?

(24] Mr. Nussbaum. They did not.

[25] Senator Simon. Did the Secret Service ask for any

*
. XMAX(136/56)
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(1] documents you did not give to them?

2] Mr. Nussbaum. They did not.

(3] Senator Simon. Then we have the question of Susan

(4] Thomases and her conversation with you. [ have to
say, of

[5] all the things as I read over that telephone log, it
does

[6] raise a few evebrows to see that series of phone calls
and

(7] inability to remember it. But [ think that is perfectly

(8] possible.

[9]1 But would ordinarily. if Hillary Clinton wanted to
(10] communicate something to you. would she have
talked to Susan
(11] Thomases and asked her to communicate to you?
What kind of
(12] a relationship did you have with Mrs. Clinton in this
(13] regard?

(14 Mr. Nussbaum. That's a good question. Senator.

(15] [ know Hillary Clinton for over 20 years now, 21 years,
i16] and in the White House we had quite a good
relationship when

(171 I became counsel to the President.

(18] Hillary Clinton and I have talked on many occasions

in

[19] our lives. If Hillary Clinton wants to say something to
me.

20j she says it to me. Hillary Clinton is not shy and as
this
(21] body has now seen. [ am not very shy.

22] If she wants to deliver me a message, Hillary Clinton
[23] delivers me a messagz herself. If [ want to deliver her
a
[24] message. [ deliver her a message myself. She
doesn't need

_[25] any messengers to dzliver messages between her
- and myself.

jof

Page 180
(1] Senator Simon. So that even if. in theory, that kind of
[2] transaction were to occur. and there would be
nothing wrong
{31 with her contacting Susan Thomases and then
Susan Thomases
(4] contacting you. it is extremely unlikely that that kind

(5] an exchange would take place. [s that correct?
(6] Mr. Nussbaum. That s correct. Senator.

71 Senator Simon. Did ()N #piehE URTS1E310) Docld 570205192 PajgerE8ess of all of this. prior to
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78] this meeting on the 22nd, when you went through
the

(9] documents, prior to that — and there would be
nothing wrong
(10] with this, but I simply ask the question — prior to that
(11] meeting on the 22nd, did you consult with President
Clinton
(12] about the disposition of the documents?
(13] Mr. Nussbaum. I did not.
(14] Senator Simon. Did you consult with Hillary Clinton
on
(15] the disposition of the documents?
(16) Mr. Nussbaum. I did not.
(171 Senator Simon. Then, one of the theories, and there
are
(18] many theories wandering around, and those who are
(19] conspiracy-oriented, one of the theories is that
somehow you
(20] planted or someone planted this note of Vince
Foster's in
(21] the briefcase prior to finding it on that Monday.
(22] The fact that two witnesses, including Bill Burton.
with
(23] whom you have worked, two witnesses said they saw
litter in
(24] the bottom of the briefcase, suggests that there was
nothing
(25] - and I forget who it was said that they saw yellow in
the
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(1] bottom of the briefcase — suggests that whatever was
there

(21 was there that first time on the 22nd, when you went
through

3] the briefcase. Is that correct?

(4] Mr. Nussbaum. That's correct, Senator.

(5 Let me just state, for all the conspiracy theorists

(6] around the country and the world, I did not plant that
note

(7] in the briefcase.

(8] Senator Simon. And there would be no reason you to

(9] plant it, anyway, would there?
(1o Mr. Nussbaum. There would be no reason for me to
plant
(11] that note in the briefcase or anywhere.
(12] Senator Simon. [ don't want to go over things
(13] repetitively. but you saw nothing on the 21st or the
22nd in
(14] that briefcase after you took the documents out?
{15] Mr. Nussbaum. No, Senator. [ saw nothing in that
(16] briefcase. and I am sorry about that today.
(171 That. Senator, you have talked about mistakes being
made

(18] from time to time in the past. and that was a mistake.
I

(19] don't think any other mistakes were made, certainly
not on

(20| the big issues. but that was a mistake. [ am sorry [

|
!
|
1
|

(221 nobody in the world, Senator. who wanted to
discover a note

(23] more than me on that day, giving some clue as to
what was

(24] bothering Vince.

(25] On the morning, Senator, on the morning of. when
was It,
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(11 July 21. right after Vince's death, I received a call
from

(2] Lisa Foster that morning. Lisa called me about 7:00 in
the

(3] morning, 7:30. I think she woke me up. This was the
first

(4] night I slept. I didn't really sleep very much after
Vince

(5] committed suicide.

(6] Lisa said to me, in a calm voice but obviously she
was

(71 terribly distressed, she asked, " Bernie." she said, "did
you

(8] fire Vince yesterday?"

(9] AndI said. "Lisa," I said, "I didn't fire Vince
(10] yesterday." as if, you know, Lisa, one, I couldn't fire
(t1] Vince, I never wanted to fire Vince. It's inconceivable
(12] that I would fire Vince, you know. I really, you know,
had
(13] great affection and respect for Vince.
(14] She said. "Okay. I just wanted to know. I didn't think
(15] you did. Bemnie. [ just wanted to know because [ am
just
(16] trying to figure out a reason that Vince killed himself. "
(171 Isaid, "I know, Lisa. I know. Hopefully. maybe. you
(18] know, one way or another we will figure out the
reason.”
(19] It was. you know, a very emotional conversation. It
(20] wasn't very long, and. as [ say. neither of us were
crying.
(1] It was we were talking to each other. It was my first
(22] conversation with her since she found out and |
found out
(23] that her husband died.
(24] So there was nobody in the world who would want to
find
(25] a note or a list, a handwritten list, then me. If [ would
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(1} have been delighted — not delighted. that's the
wrong word

2] - I would have been pleased to discover those
handwritten

(3] scraps on July 22 in that briefcase because that
would have

(4] answered Lisa's question. it would have answered
my

(S| question. as to what was really bothering him at that

i time

(6] to such an extent that he would take his life. that we

i could

(21] discover the note in the briefcase on July 22. There is ashington 1s
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(8] considered sport, and [ was not made for
Washington."

91 You know, it helped me understand a little more why
he
(10| took his life, and perhaps it helped Lisa understand.
(11] But my point is there was no reason for me not to
want
(12] to find a note. There was every reason for me to want
to
(13] find a note, to answer her questions and my
questions. And
(14 [ am sorry I didn't find a note on July 22. [ am sorry |
(15] made that mistake, and [ was pleased, in the final
analysis,
{16] when the note was discovered by Neuwirth on July
22. because
{171 now at least we had some of the answers.
118] [ was pleased. I knew it would cause a stir. [ knew
(19] law enforcement authorities would be upset as when
they
20| realized that the note wasn't discovered on the 22nd.
I
121] knew people would try to sort of, you know, cover
themselves
[22] in some fashion. [ understood that. It's a natural
human
(23] reaction. [ am not even blaming people for that.
(24] But nonetheless, I was happy we found it. [ was
unhappy
1251 we found it four days later, but [ was happy we found
it
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11] because now Lisa could have some of the answers
and I could

121 have some of the answers that we were both looking
for.

13] Senator Simon. [ thank you.

{4/ Thank you. Mr. Chairman.

:5| The Chairman. Senater Bond?

16! Senator Bond. Thank vou. Mr. Chairman.

171 Just to follow up, Mr. Nussbaum, earlier today I recall

(3] that you told Ms. Williams to check with the first
family on

191 who was to receive the files.
(10| Did vou specify precisely with whom she should
check?

111} Mr. Nussbaum. No. [ think I just said. "Check with the

i121 Clintons. who they want these files to go to. [
presume it

(131 will be Bob Barnett of Williams & Connolly. but you
should

114] check with them."

115]  That's how [ remember it.

16| Senator Bond. And that afternoon, later that evening.
1171 the files were transferrad by Ms. Williams. with the
i18] assistance of Mr. Castleton. to the residence?

119] Mr. Nussbaum. That's correct. Senator.

201 Senator Bond. And vou had seen a Whitewater file in
the

you

(22] transferred to the residence?
23] Mr. Nussbaum. There was a Whitewater file in those
(24| files. | now know that. But since Whitewater did not.
as

2s] we discussed before. was not in my consciousness.

It was
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(1] just another investment file that [ was sending over.
It's

(2] another personal financial file that I was sending
over.

31 I have no memory actually, Senator. of seeing the
word

(41 Whitewater or not seeing the word Whitewater
because it

(5] would have made no impact on me at that point in
time.

(6] Today it would, Senator.

{71 Senator Bond. And, in fact. after those files did go

(8] over to the residence, they must have been reviewed
because

(9] one file was returned. was it not?
[10] Mr. Nussbaum. What [ remember about that.
Senator, is
[11] that at some point a file was returned, but not
necessarily
(12] from the residence. [ am not positive at this point
where
(13] the file was returned from. It could have been from
the
(14] residence, or it could have been from Maggie's
office,
[15] perhaps.
(16] Senator Bond. But you think Ms. Williams returned it?
(171 Mr. Nussbaum. [ think Ms. Williams returned it or was

' (18] involved in the return in some fashion.
' 19] It was a file that had to do with the decorators or the

20] ushers or something. something to do with
decorating the
(211 White House. which was sort of an official thing. And
that
(22 file then came back. [ am not positive if it was one of
the
23] files that we sent out. [ just don't know. [ just don't
4] remember at this point.
251 Senator Bond. So the file just came to vou out of thin

Page 186
(1 air?
2] Mr. Nussbaum. Well. somebody — my best memory is
teve
131 Miller. who was working on these issues with
(4] Foster — somebody at some point told me that a file

i had

(5] been returned or a file had come back with respect

" to this

(6] issue. That's what [ remember about it.

171 Senator Bond. Was it vour understanding that that
file

“11 files? Did vou see theFOQIAHrdRen(BRTSIE6310) Dotldnd 6::05192 Rages6®ice. had left. and was
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(91 back?
(10 Mr. Nussbaum. My memory today is vague on that,
on that
(t1] subject. I just — I just don't remember.
(121 [ remember a file came back, and it could have been
a
(13| file from Mr. Foster's office. I don't say it couldn't
have
(14] been. It was a file with respect to the residence, with
i15] respect to the decoration of the residence.
116] Senator Bond. But you do know that the files did go
to
(171 the Clinton residence?
(18] Mr. Nussbaum. That's correct.
(19] Senator Bond. if that file had been one of those
(20] that had gone up there, obviously somebody had to
take some
Z1] action to send it back.
(22] Mr. Nussbaum. Well, somebody made a judgment,
yes,
(23] Senator.
|24] Senator Bond. Somebody made a judgment to send
it back.

25| Mr. Nussbaum. Absolutely. And somebody must
have
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(1] looked at it, made a judgment. If it was that — I don't

(2] know if it was that — but if it was that, somebody
looked

(3] at it and made a judgment that this is not a personal
file

(4] and sent it back.

{5} Now, you know, Senator. there has been a lot of talk

(6] about this. You know, I understand that no one, at
least

(7] the President and the First Lady, did not review files
at

(8] the residence.

{91 Let me say to you, Senator. as far as [ am concerned.
it
110] would have been totally proper for the President or
the
(11] First Lady, if they wished. to review their personal
files.
(121 I find nothing wrong or suspicious about that.
113] Senator Bond. But if they had, Mr. Nussbaum,
wouldn't
(14] vou have found it surprising that Mrs. Clinton would
have

(15] said on April 22 to an ABC news reporter. “Then Mr.

Nussbaum

(161 distributed the files according to whom he thought
should

(17] have them." and did not mention that in fact they had
had

(18] those files in their residence? Wouldn't that be
unusual?

. (211 wrong with Mrs. Clinton reviewing the files.
| (221 Mr. Nussbaum. There is nothing wrong.
| (231 When was this press conference?
! (24] Senator Bond. Afterwards.
"(251 Mr. Nussbaum. When?
Page 188
. (1] Senator Bond. April of ‘94, explaining why nobody
: had.
! (21 until just a few months previously, known that there
| been
(3] personal files brought to the residence and prior to
' the
(4] time anybody admitted that the files had gone to the
(5] personal residence.
(61 Would that not have been improper?
] (71 Mr. Nussbaum. No, Senator, it would not have been,
i 8] because I think your chronology is in error. By the
i end of
9] December 1993 and early January 1994. it had
' emerged; the
. (10] fact had been publicly stated that files had gone to
the
(11] residence prior to going over to Williams & Connolly.
" That
(12] was a public fact at that time.
(13] When Mrs. Clinton had a press conference. which
was
(14] after I left the White House. It had already become
public
(15] that the files had gone to the residence first.
(16] Senator Bond. My institutional memory, Mr.
Nussbaum, is

(171 that it took us six months to find the files had gone to

(18] Williams & Connolly. It took us six months beyond

* April of

[19] 94 to find they had gone to the residence. and the
(20] statement by Mrs. Clinton on April 22 of '94 is
inconsistent

(211 with their having gone to the residence.

221 Let me defer to Mr. Chertoff to ask a follow-up

[23] question.

(24] Mr. Chertoff. I just wanted to get this straight,

[25] Mr. Nussbaum, because you are now indicating that
the file
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(1] that came back to you. you are not sure it came from
{21 Mr. Foster's office?

(3] Mr. Nussbaum. [ am not positive at this point it came
(4] from Mr. Foster's office.

(S| Mr. Chertoff. I want to take you back about three

{61 weeks, July 13, 1995.

7] Mr. Nussbaum. What page?

(81 Mr. Chertoff. You're reading my mind. Page 406. line
91 17.
(101 In the files. and we are talking here about Mr.
Foster's

(11] files. did vou check to see whether commingled in
particular

191 Mr. Nussbaum. THOTA4F pone (HRTS 16310) Docld 7005192 SRE T

(20| Senator Bond. Afterwards. ou say there is not
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(14]  Mr. Chertoff. Page 406, line 17. (11] should be fair. So why don't you let me read from
(151 "“In the files. did you check to see whether page 412?
commingled (12] Mr. Chertoff. Mr. Nussbaum., let me tell you
(16] and particular files were official documents? something,
1171  "Answer: 'We sent over, we did check to see whether (13] and we have both tried a lot of cases and [ am well (
we aware of

(18] were sending over personal records as opposed to
White House

191 counsel records, and we made an effort to send over
SO .y

[20] personal records, and actually one record was sent
over and

(21] returned.'

221  "Answer: 'Which record was that?'

23]  "Question: 'Who returned it?'"

24] ['m sorry; "Answer: 'A record with respect to the
[25] residence. A residence file.'

Page 190

(1] "Question: 'Who returned it?'

(2]  "Answer: 'I think Ms. Williams returned it."

31 "Question: 'When did she return it?"

4] "Answer: 'Sometime thereafter.'

151  "Question: 'When thereafter?"

(6] "“Answer: ‘Within a matter of days.""

(71 Does that ring a bell?

8] Mr. Nussbaum. Will you turn to page 412. Mr.
Chertoff?

(91 Mr. Chartoff. turn to page 412.
(10] Mr. Chertoff. Before I turn, you mean after you left
[11] the room and consulted with your attorney?
(12| Iam asking you. Mr. Nussbaum.
(131 Mr. Nussbaum. Does it ring a bell that I testified like
14] that? Yes. it rings a bell.
(15] Mr. Chertoff. All right. That's my point.
[16] Mr. Nussbaum. Now can you turn to page 412?
(171 Mr. Chertoff. Wait a second. We will put this entire
18] deposition in the record.
(19] Mr. Nussbaum. Could I read from page 412? Could I.
1201 please?
[21] Mr. Chertoff. [ would appreciate if you didn't do it on
[22] my timé. Mr. Nussbaum.
i23] The Chairman. We will give you an opportunity to do
i24] that. But let's let counsel proceed. and you will have
an
[25] opportunity to do that.

Page 191

111 Mr. Nussbaum. It is exactly pertinent. Mr. Chairman.

10
12| the testimony he is talking to me about. This question
was
{3] asked on page 412. and [ gave an answer on page
412 totally
14] consistent with what [ just testified here.
151 Mr. Cheartoff. That's six pages after the answer [ read
l6] you originally gave.
(7] Mr. Nussbaum. I don't think it's inconsistent with the
18] prior answer.
191 But I think if vou want to read to me from my
.10| deposition. Mr. Chertoff. you should be complete and

FOIA # non

vou

Page 189 to Page 192

(14] the rule of completeness.

{1s] Mr. Nussbaum. Thank you.

(16] Mr. Chertoff. I am also well aware the rule does not
(17] entitle the witness to have things from all over a
document

(18] read at the same time he is being asked questions.
You know

(19] that as well as [ do.

{20 Mr. Nussbaum. No, Mr. Chertoff.

(211 Mr. Chertoff. And I am also aware that the clock is
[22] running.

(23] Senator Dodd. Give him a chance to answer. You
may not

(24] like the answer. but give him a chance to answer.
(25] Mr. Nussbaum. [ want to read from pages 411 and
412.

Page 192

(1] The Chairman. Let me say. Senator Sarbanes. we
will

(2] give him the clock.

(3] Senator Sarbanes, [ am yielding to this side. [ am

[4] attempting to be as fair and scrupulous, but [ have to
tell

(5] you that when there are nonresponsive or answers
that go (

(6] beyond. there is the right for a Senator to ask, or
counsel

(71 to ask, to be more specific.

(8] Now. Mr. Nussbaum wants to read from 412. That's
fine.

(91 We said we would put evervthing into the record. We
will do
(10] exactly that.
[11] We vield. Our time is over. We vield to you. Senator
{12] Sarbanes. and you can ask Mr. Nussbaum to read
that into the
(13] record. but it will be on your time.
{14] Mr. Nussbaum. It will be very quick. [ won't take up
(15] too much time.
(16] . The Chairman. That's fine.

" (17] Senator Sarbanes. First of all. Mr. Chairman. [ intend

(18] for Mr. Nussbaum to have a full opportunity to give a
full

[19] answer.

(201 The Chairman. We will do that. And we will be here

(211 Thursday.
[22] Senator Sarbanes. [ would suggest that it would
. serve
(23] everyvone's purposes if that were allowed to happen.
 since we
. [24] are all trying to find out what happened. and I don't
think
[25] selectively quoting a dc§c2>silion and then not

e (URTS 16310) Daogieki70405192 Page
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(1] deponent to complete his response contributes to
finding out

(21 what happened.

(3] Let me just give you a couple of examples of that.

(4] The Chairman. Well. the fact is that is an unfair

(5] characterization because counsel, let me suggest
that

{61 counsel had a right to have a response to his answer
and

(71 thereafter Mr. Nussbaum would have been perfectly
within his

(8] right to say, "But I would also like to refer counsel to
the

(9] fact." if [ might, "to the fact that on page 412 I gave a
(10] further explanation." I think that is the orderly way of
[11] doing it.
(12] You cannot permit a witness, whether it's Mr.
Nussbaum
(13] or another, to answer the question as he chooses
when it
(14] refers to another page. He could have just as easily,
and
(1s] he understands this.
(16] I don't fault him. I do say that Mr. Chertoff had a
(17] right to that explanation, and then, then Mr.
Nussbaum had a
(18] right to say, "But, counselor. in fairness, [ would like
to
{19] point out that at such and such a page. this is what [
said
[20] to more completely cover the issue. =
211 Now, I think we have explored that. Let's start the
(221 clock over again. You have ten minutes, and |
recognize
(23] Senator Sarbanes.
[24] Senator Sarbanes. Let me just make this observation.
[
(25] was listening very carefully. and that's exactly what

Page 194

(il Mr. Nussbaum was trying to do. Mr. Chertoff quoted
his

(21 deposition to him. He acceded to the quotes that
were made

(3] to him from his deposition and then said he wanted
tc add

(4] something from another page in a fuller explanation.

(51 In fact, the quotes that Mr. Chertoff put to him
stopped

(6] and the next question was: " When thereafter? “Within
a

(7] matter of days." That was asked.

8] The next question was: "Before the documents went
to

(91 Williams & Connolly?" And the answer was: “[ don't
know.

(10] [ don't remember at this point.” which for the purpose

of

i12] Now. we stopped short 0 ne pic up on

11t line of questipryeal IRORE (RTSIBIT0) Docld; 70105192 Page: 63 presiu.
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© (13] that. Now. Mr. Nussbaum then said. in fuller
explanation,
{14] he wanted to go to page 412. and I am going to give
him a
(15] chance to do that in just a second.
(16] Senator Simon. IfI could ask if you would just yield
(171 for 20 seconds?
(18] Senator Sarbanes. [ yield to the Senator.
(19] Senator Simon. [ would point out one other thing.
When ey
(20] Mr. Chertoff says, "Okay. we will put your full
deposition
(21] in the record.” that doesn't take care of people who
are
(221 watching this on television. I think, in fairness to
[23] witnesses, they ought to have a chance to give a
balanced
[24] presentation here.
(25] The Chairman. I will. at the appropriate time, have all
Page 195
(1] six pages read into the record, and they will be read
into
(2] the record and put on the monitor.
(31 And [ am serving notice that we are going well
beyond
(41 4:00.
(5] Senator Sarbanes. Well. I think we should go on
beyond
(6] 4:00.
(7] The Chairman. We will, and we are going to go
tomorrow
(8] and we are going to go Friday.
(9] Senator Sarbanes. Fine. We should do a proper and
(10] thorough inquiry.
{t1] The Chairman. That is correct.
(12] Senator Sarbanes. I agree with that, Mr. Chairman.
(13] The Chairman. And we are going to run the clock the
way
{14] you want it.
(15] Senator Sarbanes. All right.
(16] Now, the other point [ want to make before [ yield is
on
(17) the Adams depositions about earlier. This is the
| question.
| (18] This is to Mr. Adams on the disposal of the
i documents.
| (191 'l understand that" — this is Mr. Chertoff putting the
' (201 question — "I understand that. [ am not suggesting
I\ that he
i 1211 did otherwise. Now I am focusing at the end of the
|
|
I
l

review
22] of the materials in Mr. Foster's office by Mr.
Nussbaum. He
(23] indicated that he intended to disperse the materials
! in the
! [24] category of personal to Mr. Foster and his family to
" 125] Mr. Foster's family representatives, and those
. pertaining to

[1)" pérsonal na President and Mrs. Clinton?"

: _Page 192 to Page 196
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(21 “Answer: 'To their personal attorney. ' (20] "Answer: '['m not positive it was in his office. [t
(31 "Question: 'To their personal attorney. And the other [21] was either in his office or Ms. Williams's office, but it .
[4] materials to other individuals in the White House [22] was a matter he worked on.'
counsel's 23] "Question: 'But it originated in Mr. Foster's office?’ ]
IS| office who would then be reassigning the matter?" (24] "Answer: '['m not a hundred percent positive of that. (
(61 "Answer: 'That's correct.'" (25] It may have originated in Mr. Foster's office and gone
(71 Now. in his testimony here, Mr. Adams was also out
asked: Page 198
(81 "It was your understanding, was it not, that following [1] or was returned, or it may have been in Ms.
the Williams's
(91 review of the files that the personal files relating to [2] office and was put into Mr. Foster's office. But it was
(10]  Mr. and Mrs. Clinton would be sent by Mr. Nussbaum a
to the (3] residence file.
(11] personal attorneys for Mr. and Mrs. Clinton?" (4] "'There was a discussion as to whether this was a
(12| Mr. Adams: “That's correct. " (51 personal file that should go to the Clintons and their
(13]  "Question: 'And neither Mr. Margolis nor you voiced new
any (6] personal attorneys and was determined that it was
|14] objection to that. Isn't that so?'" not a
(151 Mr. Adams: "That's correct. " [7] personal file, it was a file that should stay in the White
(16| Now. in light of some of the questioning that has (8] House counsel's office so we should continue to
(171 transpired here, I think it's important to get that on ! work on that
the i [9] matter.'"
[18] rzcord. ' [10]  Senator Sarbanes. [ yield the balance of my time to
(191 Now. Mr. Nussbaum, if you would now address the { [11] Senator Dodd. ,
question | (12] Senator Dodd. Well. thank vou, Mr. Chairman and
1201 of the additional material in your deposition which 2nator
you 3] Sarbanes.
(21] wanted to present to the committee. 4] Mr. Chairman, [ would hope as well. and [ don't want
[22] Mr. Nussbaum. Yes. This starts on page 411. and it 0
123] runs onto 412. 15] belabor the point, but [ think we all made a
g ~ton by Mr. Chertoff: “Who brought the file commitment. to
& 5 (16] begin with here, that these hearings. we wouldn't act
e This is about the raturned file. 'or
Page 197 IRTE/ people wouldn't be acting in a prosecutorial fashion

111 "Answer: 'That | don't remember. Either Ms. W . orin
121 or Mr. Neuwirth. Even though they're quite disti. (18] the role of defense counsel. That's not the role of a
5 [19] congressional hearing. but rather to trv to elicit the

ight the file back." full
on: ‘Where did they bring it back from?" (201 story here over the matter that we have bee
aswer: ‘[ don't know, because I wasn't there when - charged with by
g ~ (21] our colleagues as a result of the adoption of the

l6] file was brought back. and [ am not sure it was resolution
brought back . (22] which created these hearings.

(71 from the residence or from Ms. Williams's office ' (23] As we all can see. the depositions are very valuable
where thi. ! to

18] [t was a residence file. and we made a ; [24] us. but it is obviously a combination of the deposition

9 . ation that it was not a persona file that we " and
should [25] the witness's personal appearance here. Not all of
[10] ‘o the Clintons’ personal lawyer- i us.
& aat's all that happened here. We Cross a : ; Page i99

I+ .csidence file which was returnec - ster's . (1] obviously. were p..vy to depositions. and the

office for . demeanor of an

(131 Mr. Neuwirth to work on in the .ure, just like Mr. 2] individual responding with further recollection can be
Foster ; of
{14] worked on residence matters with Ms. Williams and A [3] great value.
[15]  Mr. Neuwirth.' " (41 Sol would hope that as we proceed along here. we
[te] "It was origina - a Foster file. Right?" will

(171 "No. ItisaW 2 House residence file on which (3] see to it that witnesses get a chance to give us their
18] Mr. Foster w ‘don." full

1191 Question by “hef@IA \#Mﬂes(@ RTS“l@BlO) Dmfcldni(}lOsaBB/ Ra;g&:ﬁ(-l we may disagree with it.
Page 9 0 Page = ACE-FEDERAL REPORTERS, INC.

1202-347-3700



-

« BSA »

In Re: Whitewater August 9, 1995 cr: 62177.0

XMAX(143 651

we may
(7] argue with it in the context of an earlier deposition,
but [
(8] think in fairess we have got to give you a chance to
(91 respond fully to it.
(10] Mr. Nussbaum. [ have raised these same questions
with
(11] other witnesses. Quickly, you have addressed them
in your
(12] own opening s*a.ement and they have been
addressed by others
(13] to some degree, but [ just would like to tighten down
on it.
(14] It comes down to the basic, underlying questions [
think
(15] that we have been charged to answer here. So I will
raise
{16] them to you as I have with every other person who
was at the
(171 White House or involved in these two or three or four
days
18] and involved with the Foster papers.
(19] The questions are, very briefly, on or after July 20,
(201 did you ask anyone. instruct anyone. to destroy any
i21] documents from Vince Foster's office?
221 Mr. Nussbaum. I did not.
i23] Senator Dodd. On or after July 20, did you personally
(24] yourself destroy any documents from Vince Foster's
office?
(25] Mr. Nussbaum. No. Senator.

Page 200

(1] Senator Dodd. On or after July 20, did anyone ask
vou

12] or instruct you to conceal from law enforcement
officials

i3] any documents from Vince Foster's office?

i3] Mr. Nussbaum. No. Senator.

1] Senator Dodd. And lastly, at any time. did anyone ask

(6] you or instruct you to take any action to impede,
obstruct,

17] or ingerfere with law enforcement's conduct during
the

(8] investigation of Vince Foster's papers?

(91 Mr. Nussbaum. No. Senator.
(10] Senator Dodd. I appreciate your response then.
‘11] Now. let me come back to a question. | gather you
have
-2 already had some discussion with Senator Carol
Moseley-Braun
i13] of Illinois about policy issues. a subject matter [don't
‘14] suspect we are going to dwell on at great length
here. but

i5] it might be worthwhile at some point because I think
if

‘16] anything comes out of these hearings in terms of
beyond this

'17) particular fact situation is how we might deal with
‘18] situations that will inevitably happen. regretfully, in

20] death of White House personnel and handling of
papers and
(21] documents.
(221 [ would be interested just in looking back now, on the
(23] question of the issues involving the so-called sealing
or
(24] locking or securing offices and so forth. Do you have
any
(25] second thoughts or additional thoughts?

Page 201

(1] Given the confusion on the night of July 20. given
the

(21 high state of emotion, we have had contradictory
testimony

(31 about whether or not the Park Police actually asked
for

(4] that. Obviously, the office was locked, we have

(5] information. whether someone asked for it or not.

(6] But I would just be curious, from your perspective,
how

(7] you might respond to that.

(8] Mr. Nussbaum. On July 22 — excuse me, on July 21.
at

(9] about 10:00, 11:00. after a discussion with my
associates,
{10] we determined to secure the office by having a
Secret
| (1] Service agent stand outside.
2] The night before. it did not occur to me. As I said. it
i [13] wasn't a crime scene.
i (14] You know. thinking back, there would have certainly
. been
! (15] no harm, and probably a lot of good. in having a
; Secret
| (16] Service agent stationed outside that office as soon as
‘ I got
i 171 to that office at 10:45 p.m.

(18] [ mean. I locked the door. The office is in the White

(19] House. It's not far from the Oval Office. It's not
; exactly
' [20] available to the general public to wander into the
i White
_ 1211 House counsel's suite.
- [221 Having said that. thinking back. if it would have
: 23] occurred to me, and it's natural that it didn't, in my
- mind.
| (241 but if it occurred to me on the night of July 20, I

would
. (251 have called for a Secret Service at that point and
have him

Page 202

(1] stand outside the door, instead of waiting until the
next

(2 morning at 11:00. although by and large the office
was

(3] locked between thz night before and | 1:00 the next
day.

(41 Yes. I think. if [ was doing it all over again. that |

th 515 AY ifferentiy.
‘1:] future. Hopefull_\'ig)tlff‘ fsﬂcolgl‘,ena(rgrgjrbsutl\ééljlpe) DOCI(*ZRQ:':@%T@?&EE&é H3e any other aspects of this?
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And
(71 obviously with the benefit now of some weeks and
months
(8] looking back on this — and I realize the red light is
[91 on - but just to finish this thought. and I have read
your
(10| opening statement carefully and listened to it
carefully,
(111 and your last lin-- of "no regrets," and I appreciate the
[12] emotions behind that statement, but [ wonder if there
are
[13] other aspects of this that you think may be
worthwhile to
[14] share with this committee as to what — and again, no
one is
[15] suggesting the 20/20 hindsight view, but in looking
back on
[16] some of these matters and how they were handled,
would you
(17] do anything else differently?
(18] Mr. Nussbaum. Well, yes. As [ said in my statement
and
(19] I said before to Senator Simon, I would have looked
at the
[20] bottom of the briefcase and [ would have, you know,
scooped
[21] out the yellow pieces of paper.
(22] [ am sorry that they weren't found on July 22. [ am
[23] sorry for the reasons [ gave to Senator Simon. [ am
sorry
[24] because it has created some sort of aura of
suspicion. That
[25] was a mistake.

Page 203

(11 [ mean. we looked at the trash. We looked at the
burn

12] bag. We looked at all the pieces of paper in the
office. :

(3] But I didn't see those little yellow scraps. and [ didn't

(4| pull them out. | am sorry about that.

[5| Senator Dodd. Let me ask you lastly. and the heart of

16] the question. I suppose. when it comes to this issue
of the

[7] question of how the search was done. Now. you
outlined

(8] options.

[91 Senator Sarbanes. Chris. we are trying to watch the
(10} clock.
{11] Senator Dodd. I apologize.
[12] Senator Sarbanes. [ think we had bettzr stick to the
[13] clock.

‘14] Senator Dodd. [ will come back to that.
{15] The Chairman. Mr. Chertoff?

i16] Mr. Chertoff. [ just want. Mr. Nusstaum. since [
began

117] with page 406 and 407 and you then moved to page
4111

:181 think we ought to maybe get the middle part in there.
and [

XBIAX(144/64 =
(20] understand the dynamic going on in the deposition. :

as we

(211 look at this deposition, now, you volunteered the

answer !
(22] initially in response to the question about whether (
official d
[23] documents were commingled in files.

(24] You volunteered the answer at line 22, "And we made

an

[25] effort to send over solely personal records, and

\ actually

Page 204

(1] one record was sent over and returned. " Right?

21 Now, then I think we have had a reading down to line
15

[3]1 at page 407, and then it continues. I would like to ask
you

(4] to read from line 16, page 407, up to the point that
you

(51 were reading from when you supplemented your
answer, which [

(6] think was the very beginning of page 411.

71 Why don't you read that in now, the entirety?

(8] Mr. Nussbaum. Starting where?

(91 Mr. Chertoff. Starting at page 407 at line 16, which is
(10] the point at which I think we stopped, and then
concluding
(11] at the point where you began again. which was at the
top of
[12] page 411. or actually I think it was in page 411 at line (
9: )
[13] So why don't you read that middle portion? And then
(14] there will be no question that we have the complete
picture
(15] of what the first answer was. what the answers were

{ then in

* [16] the middle and where the answers ended up. Okay?

We are
[17] putting it on the thing. and we will follow along. 407.

18] line 16.
" [19] Mr. Nussbaum. "Question: 'But you are quite sure

[20] Ms. Williams returned the document?'

(21] "Answer: 'No. [ am not quite sure Ms. Williams
returned

(221 the document. [ believe Ms. Williams returned the
document.

(23] A residence file was returned. There was a file that
was

[24] returned because we were making an effort to send
over

1251 solely personal documents which had been used.

ves. which

Page 205
(1] were'" —
(2] Mr. Chertoff. Which were in the White House?
(31 Mr. Nussbaum. Yes. Excuse me.
(4] "... 'which were in the White House counsel's office
(5| because there was an official purpose. The purpose
was now

1191 think also to capture F@h #f mONE({URT$16310) Doeld 0701054932 RPageHbad. We weren't going to be
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(71

those files now, so we sent over the personal records

to the

(8]

Clintons and their personal attorneys.

[91 "Question: 'Did Ms. Williams tell you who had made
the
[10] decision to return the document?'
(1]  "Answer: 'No.'
(121 "'Did she say anything about how she came to return
it?'
[13] "'It was some statement merely that this concerns
the
(14] residence. It was not really a private file. although the
(15] Clintons live in the residence.'"
[16] And then my attorney asked, "Can we take a break?"
(17
18] We took a break.
(19] Mr. Chertoff. Wait now. Now, read it, please,
[20] Mr. Nussbaum.
(21] Mr. Nussbaum. You want me to read it?
(22] Mr. Chertoff. Yes, please.
(23] Mr. Nussbaum. Sure.
(24] “Mr. Pedowitz: 'Can we take a break for a minute?’
(25s] "Mr. Chertoff: 'Can I hear an answer to the question?"
Page 206
(1] "The witness: 'And, consequently, the documents
should
(2] remain in the White House counsel's office.'
31 "By Mr. Chertoff: 'Can you remember any discussion
with
(4 Ms. Williams concerning this document when she
returned the
(5] document?’
(61 "Mr. Pedowitz: 'l would really like to talk to my
|71 client for a moment, and he will answer the question.'
(8] "Witness conferred with counsel.
9] "Mr. Chertoff: 'You had an opportunity to consult
with
{10] counsel?’
{11}  “Answer: 'Yes.'
(121 "Mr. Chertoff: ‘Can I get the last question read back?"
113]  "The reporter read the record as requested.
{14 "The witness: 'As I indicated in my testimony, look
(15] back at the record. [ am not even certain [ had this
(16] discussion with Ms. Williams. | am not positive. It's
(171 either Ms. Williams or Mr. Neuwirth [ had a discussion
with.
18] I remember discussion with regard to a residence
file. A
(19] file concerning the residence should remain in our
office
(20] rather than be sent over as part of the Clinton
personal
(21] files to the Clintons and their new personal attorney's.
and
1221 I had this discussion either with Ms. Williams or
(23] Mr. Neuwirth. It was one of them. That's what |
remember. '
241 "By Mr. ChertoffF DA ione({URTSA6310) Do
the
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(25s] documents had been taken out on the 22nd.
Correct?'
Page 207
(1] "Answer: 'Yes.'
(21 "Question: 'And it's very hard to confuse Mr.

Neuwirth
(3] and Ms. Williams physically, isn't it?"

(4 "Answer: 'Of course. But they're both involved in the
(5] subject matter. The reason Mr. Neuwirth is involved
in the

[6] subject matter is because Mr. Neuwirth was working
on

{7] matters concerning the residence. He has been
working with

(8] Mr. Foster concerning matters of the residence and
was

(91 working with Ms. Williams with matters involving the
(10] residence. And one of them said that the file should
remain
{11] in the White House counsel's office."
(12] “Question: ‘Who brought the file?'
[13] "Answer: 'So why is that so strange that it's hard to
(14] confuse Mr. Neuwirth and Ms. Williams and Mr.

Neuwirth?'

[15] "Question: 'Who brought the file back?"

(16] "Answer: 'That [ don't remember. Either Ms. Williams
(171 or Mr. Neuwirth. Even though they're quite distinct.
one of

(18] them brought the file back.’

(19] "Question: 'Where did they bring it back from?'

(20 "Answer: ' don't know, because [ wasn't there when
the

(21] file was brought back. and I am not sure it was

brought back
(221 from the residence or from Ms. Williams's office
where this

(23] file was. [t was a residence file, and we made a
[24] determination that it was not a personal file that we
should
[25] send to the Clintons’ personal lawyers.
Page 208
(1] “‘That's all that happened here. We came across a
(2] residence file which was returned to Mr. Foster's

office for

(3] Mr. Neuwirth to work on in the future, just like Mr.
Foster

4] had worked on residence matters with Ms. Williams
and

(51 Mr. Neuwirth.'

(6] “Question: 'It was originally a Foster file. Right?'

171 "“Answer: 'No. It is a White House residence file on

(8] which Mr. Foster worked on.'

(91 "Question: 'Which was in his office?’
(10] "Answer: '['m not positive it was in his office. It
(11] was either in his office or Ms. Williams's office. but it
[12] was a matter he worked on.’
(13]  "Question: 'But it had originated in Mr. Foster's
[14] office?"

cld: 70105192 fpaged@?rcent positive of that. It may

(16] have originated in Mr. Foster's office and gone out

202-347-3700
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and was make 7
[17] returned. or it may have been in Ms. Williams's office (7) phone calls."

and (8] Senator Grams. So you arrived at the White House

(18] was put into Mr. Foster's office. But it was a (9] counsel's suite. Did you go there alone?

residence (10] Mr. Nussbaum. I did go there alone, yes. sir.

(19] file. There was a discussion as to whether this is a (11] Senator Grams. Now, Patsy Thomasson claimed that

(201 personal file that should go to the Clintons and their you

new (121 and she entered the office together. And I know we

(21] personal attorneys. and it was determined that it was are

not a (13] going to be stepping on some ground that's got a lot

221 personal file. It was a file that should stay in the White of

(23] House counsel's office so that we could continue to (14] footprints on it, but here we run into the first of a

work on series

this matter.""
Mr. Chertoff. Thank you.

[24]
125]

Page 209
Thank you, Mr. Chairman. I yield the balance.
The Chairman. We will start with Senator Grams, and

(11

121
[

(3] know you can't finish. and then we will come back to
vou in

(4] the next round.

|5 Senator Grams. Thank you very much. Mr. Chairman.

{6/ Mr. Nussbaum, good afternoon.

(71 Mr. Nussbaum. Senator.

(8] Senator Grams. Let me take you back again to the
night

(9] of July 20, 1993. after vou heard of the death of Vince
(1o Foster.

(11] You went to the White House residence, where you
saw the
(12] President. Is this correct?

113] *r. Nussbaum. That's correct, sir.

(14] $:nator Grams. The President himself at a time, a
short

(15] time later. went to the Foster home to pay his

condolences.
16| But instead cr joining him, you went to the White
Housz

{171 counsel's suite to make phone calls.

118] Were you asked by the President to go there?
119] Mr. Nussbaum. No. sir.

120 Senator Grams. To the residence or to the suite?

1211 Nobody made a recommendation of wha: vou should
do next?
1221 Mr. Nussbaum. That s correct.

i3] <=npator Grams. Werz vou asked by any: 10 go
there.
:24]  2nvone else besides the President?
5] . Nussbaum. No. I made a decisior. 0 there. |
Page 210
1] made a decision to go first to the residence and see
the

(2| Prasident after [ heard of his death. and then [ made
a

13| d=cision instead of going with the President to the
Foster

14] home. which occurred to me to do. [ said. “No. no." to

i3] o self. "this can get out. My staff could hear it on the

16| =izphone. on the 1R OIAH#snene{IURTS 16310) Dosdd: 70105192 Page 68
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| (16

(15] of contradictions between your sworn deposition and
the

(16] testimonies under oath by Patsy Thomasson, Maggie
Williams,

(171 and the Secret Service officer. Henry O'Neal. And
that is

(18] over the contradictions of who entered the office first.
(19] [ will just read these quickly.

(20] Mr. Nussbaum. Sure.

(21] Senator Grams. Patsy Thomasson testified under

oath

[22] that she ran into you on the way up, and the two of
you

(23] entered the office together.

(24| Maggie Williams testified under oath that she entered
(25] the room to find Ms. Thomasson alone in the office

and that

.

Page 211
you entered a bit later.
Officer O'Neal testified. again under oath. that after

(1
(21

(3] he unsecured the suite at 10:42 that evening, which
the
(4] alarm records, by the way. show from the night, that

he saw

(5| you enter the office with someone behind vou who
appeared to

(6] be a woman.

{7l Yet you claim that you entered only to find

(8] Ms. Thomasson and Ms. Williams in the office

together.

91 Now, these same contradictions arise over who left
the
(10] office last.

(i
vou
1121 and she left together just as you had arrived.
13] Ms. Williams testified under oath that you and she left
"4] Ms. Thomasson alone in the office that night.
15] Officer O'Neal testified under oath that before he
secured the office at 11:41 that evening, that Ms.
Williams
[17] was the last person to leave the office.

Ms. Thomasson has testified. again under oath. that

i (18] Yet you claim that Ms. Thomasson. Ms. Williams. and

i
|

202-347-3700

vou
(19] all left at the same time.
(20 Now. there are four contradicting accounts over one
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‘(211 on the second floor of the West Wing of the White

House.

(221 The question is how can that be? How do you
reconcile

(23] these accounts?

(24| Mr. Nussbaum. That was a very tough night, Senator.
(251 That was a night, that was a night that people were
sick

Page 212

(1] with grief. That was a night that people were walking

(21 around enormously sad. And when you have that
kind of

(3] situation, Senator, when people just
are like

(4] that. and that was that, people were walking around
crying,

(5] people were walking around hugging each other that
night.

(6] When I saw the President. I didn't say a word to him,

(7] and he didn't say a word to me. I think we just
reached out

(8] and hugged each other, and then we sort of parted
as he went

(9] to the Foster home and [ went to my office.
(10] It was that kind of night. That was a tough night. We
(11] had just — 10:45 is an hour or so after I learned that
(121 Vince had died. It's maybe less time after Maggie
learned
(13] or Patsy learned.
(14| So I can fully understand when people think back to
that
(15] evening, that they could have differing recollections
about
(16] who went in with whom and what time.
(171 I have a clear memory of how [ did it. and [ have
(18] testified as to my clear memory. Obviously, that
memory is
(19] not consistent with certain other testimony that you
read.
(201 But to me, it's perfectly explicable. one. because the
21] nature of the evening. as [ just described.
[z \nd also, Senator. [ just say to you [ have had a lot of
(23] experience in litigation over 30 years. and it doesn't
[24] surprise me that with respect to these kind of events.
that
1251
these

— when people

people could have different memories with respect to

PagsZ13

1] events, Senator.

(21 Senator. I dare say. Senatcr. that if you asked 40

(3] people in this room who wzre here this moming to
testify.

(4] to testfy now as to what hippened this morning. you
would

(5] start getting different recoiiections.

(6] But that particular night. Sznator. and those
particular

|71 recollections. [ think mostiy arise from the
grief-stricken

(8] nature of the e\eE@'Ar&ﬂ’lm(,UcRIlS,&ﬁB&D) Docld:70105192 Page 69
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the
[9] evening.
(10 I hope I have helped you answer that. Senator.
(11] Senator Grams. I can sympathize with the grief. but
(12] these are four very distinct stories that they

remembered

(13] very clearly.

{14] Mr. Nussbaum. Correct. Senator.

(15] Senator Grams. But Officer O'Neal wasn't in the
(16] grieving process. Shculd we believe him, then. as
being

(171 somebody who had nothing to grieve about that
night, so to

(18] speak? Maybe he felt bad about the news.

(19] Mr. Nussbaum. Yes.

(20] Senator Grams. But he has a very clear recollection
of

21] who came and who went and who was there and
who wasn't.

(221 Mr. Nussbaum. Senator, you are in a better position
to

(231 judge Officer O'Neal's credibility than [ am. [ wasn't
(24] here. You were here. You saw him testify, and [ leave
it

[25] to you and to your fellow Senators to make a
judgment.

Page 214

(1] Senator Grams. I will end right there. Mr. Chairman.

2] and I will be back.

(3] Senator Sarbanes. Well, Senator Grams, there is a
vote,

(4] but we could continue. How much more time would
you need?

(5] We could continue.

(6] Senator Grams. Probably ten minutes.

(7] Senator Sarbanes. Ten minutes.

(8] The Chairman. So why don't we break. and then
when we

(9] vote. this side will have it. and then we will go back to
{10] Senator Grams so he can continue.
[11] We will take a recess for 15 minutes. In 15 minutes
we
(12
[13]
(14
[15]

are going to start.
(Recess.)

i [16]

117
(18]

i 119]
" 120

121

i {22
vaza)
.24

(251

202- 02-347-3700
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(1] The Chairman. | intended to continue with Senator
121 Grams. but he is not at this time. So rather than

Page 211 to Page 215
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(31 because I want to try to keep the process moving,
['m going

(4] to recognize Senator Shelby at this time, and then
later

S| we'll return to Senator Grams.

161 Senator Shelby.

(71 Senator Shelby. Thank you —

18] Senator Kerry. Mr. Chairman, point of procedural

[9] information. I bel.eve Senator Grams finished his 10

[10] minutes.

(11] The Chairman. Well, he had 3-1/2 minutes, but [ —
(12] after this — oh, you're right. I think you would start
[13] here first.

(14] Senator Kerry. I think it starts here.

[15] The Chairman. Fine.

[16] Senator Sarbanes.

(171 Senator Kerry. But before you complete that task,

[18] I've noticed that today — I don't think we've raised this
(19] issue — but there's been an extraordinary amount of
(20 yielding of time back to people, the same person.
And the

[21] rule is that Senators have to be here to yield their
time.

[22] Now. [ don't have a clue, [ don't think the record
shows

i23] who has yielded all of this time, and so in a sense.
(24] there's been sort of a deviation from the process,
which we

[25] have not objected to, but [ just want to —

Page 216

{1]  The Chairman. I ask the Senator. if the Senator finds
(2] or thinks that there would be anything outside of the
scope

131 of the agreement that would not permit the Chairman
or the

[4] ranking member to recognize a member who is
ready. if other

5| members are not. And obviously. if they are not.
other

{6] members. not the ranking member —

i71 Senator Kerry. No. I agree completely. No. no. no.
(8] Mr. Chairman. [ completely agree with that. [ thought,
19] though. that after one round of questioning, for
instance.
1101 with Senator Shelby immediately thereafter we went
back to
‘111 Senator Shelby.
i12] The Chairman. There is no other Senator on our side
1131 here other than myself so [ would then be yielding
and [
{14] don’t want to go through the process of having a
tormal
1+5]  announcement that [ would be yielding to Senator
Shelby.
:i6]  Senator Kerry. [ see. Fair enough. | just wanted to

i7] understand the procedure so it will help us on this
side to

18] schedule our own appearances.

i9] Senator Shelby. Mr. Chairman. [ wouldn't mind if you

{4

(21] okay?

(22] The Chairman. [f I had the ability [ would. However.

(23] it is Senator Sarbanes and it is on the Democratic

side,

(24] and they have the right to designate a person for up (
to 10

(25] minutes.

Page 217

(1] Senator Sarbanes.

(2] Senator Sarbanes. Well, I yield to Senator Murray.

[3]1 Senator Murray. Thank you. Mr. Chairman.

(41 Mr. Nussbaum, ['m not a lawyer. so I don't go
through

[51 all the legal technicalities and I try and sit back and

(6] observe the whole story. And it keeps occurring to
me that

[71 we're dealing with a very short time frame, two or
three

(8] days, and we're going through it in minute detail,
over and

[91 over, words and actions and thoughts and why
people did
(10] what and who said what to whom. and trying to
remember all
(11] of that.
(12] And you were there at the time. vou were at the White
(13] House. you were a friend of Vince Foster. He
committed

(14] suicide. Can you tell us what vour sense of the aura
of
(15] that time was. and whether people were thinking I

need to
[16] remember exactly who said what to whom and what
happened in

[17] every single moment, or what was the general sense.
(18] Mr. Nussbaum. Well, the night of July 20th was a
[19] terrible night. People were. as [ said before. hugging
[20] each other. grabbing each other. cryving. It was —

[21] everybody was very, very distraught that night. July
20th,

(22] the night when we had the quick search for a suicide
note

(23] in Vince's office. the night in which the President
went

[24] over to the Foster home. That was a very, very tough

(251 night. And therefore it's not surprising to me. as I
said

Page 218

(1] to Senator Grams, that memories are different about
that

(2] night.

(31 But starting the next morning we're in the White

(4] House. This is the White House. This is sort of the

(S center of our government: to soms xtent, it's the
center

(61 of the world. And you have a duty. vou have a
function to

(71 carry on. You have to do vour job. Now. while people
were

201 saw fit to wﬁbi‘ﬂ“#?ﬂ%é“ﬂfﬁki& 10) anld ‘70‘_’!05‘19‘2 xpég@_v@r examplz. the 21st. which

Page 215 to Page 218
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was

(9] also an emotional day, that's the day that [ made a
speech
(10] to the entire White House staff along with the
President
(11] who made, as [ said before, a marvelous impromptu
talk to
(12] the entire White House staff, 3- or 400 people, over at
the
(13] Old Executive Office Building.
(14] So while that was also an emotional day, the day
(15] after, because that's the day the most people found
out
(16] about it. The night before only a handful of people
(17] basically knew about it. But beginning that day and
(18] certainly on the 22nd when the search was
conducted and
(19] thereafter while people were terribly sad and
continued to
i20] be sad, and indeed continue to be sad to this day,
i21] nonetheless. Senator, the White House was
functioning. The
(221 counsel's office was functioning. I was functioning. [
(23] was not a basket case or anything like that. The first
(24] night [ was very upset, but after that [ was fine.
(25] We had our job to do, and we were doing our job. So

Page 219

(1] that's what the White House was like at that time.

(2] Senator Murray. I think there is this kind of general

(31 perception from everybody that everybody was in
this

(4] frenzied mood of trying to hide something. And is it

{5] possible that this frenzied mood was more how do [
deal

(6] with this, how can I cope with this. what can I do to
make

7] the day better?

18] Mr. Nussbaum. There was sadness. There was no

(9] frenzy, there was no hysteria. there was no paranoia.
all .
i101 of which words have been thrown around. There was
a great
{11] sadness and people were looking to do. at all times,
the
(12] right thing.
13| Now. there was a concern — and | don't know if it's
(14] been alluded to today. maybe it has. It's been a long
day
(15| already. There was a concern for — I think Senator
(16| Sarbanes alluded to it — there was a concern for
privacy.

i17] You know. we didn't want to invade people's privacy.
We
(18] didn't want to invade the privacy of the Foster family
(19] which had suffered such a blow.

i20] So the idea of having people rummage through his
i21] office. anybody including Justice Department people.
when

sure,
(24] he's a high government official: sure. it's important to
be
(25| investigated. but this notion somehow that this sort of
Page 220

(1] creates carte blanche for people to do anything they
want,

(2] there was a sense in the White House that felt and

(3] certainly I had the sense that we didn't want
invasions,

(4] inappropriate invasions of privacy.

{51 On the other hand. we had to cooperate with
legitimate

6] law enforcement investigations. And [ felt that very

(7] strongly as did the other people in the White House.
So

(8] what I was faced with, and [ was totally rational when
I

(9] was dealing with this issue and not grief-stricken. I
was
(10] faced with trying to reach a sensible accommodation.

t And I

(11} did try to reach a sensible accommodation.
(12] Senator Murray. [ appreciate that. And looking back.

! [13] we're trving to make you remember when you looked
iina

[14] briefcase or what vou did, and if we were to — had not
(15] focused on this so intensely over the last few weeks.
your

(16] memory of that day, do you have a specific memory
that

(17] hangs out to you that you could describe to us

(18] specifically?

(19] Mr. Nussbaum. With respect to the briefcase?

(20] Senator Murray. No, with respect to the entire three
(21] days and what was happening. If we hadn't made

* you focus

[22] on a briefcase and focus on specific conversations.
what

- 23] would be the memory that sticks out for you?

[24] Mr. Nussbaum. Well, the overwhelming memory is
(25| learning that. you know. a dear friend and colleague
took

Page 221
(11 his life. and this Senator Sarbanes did touch on. And

: why

(2] somehow we werzn't alert enough to see it since we
worked

(3] so closely together — our offices were cheek-to-jowl.
so

(4] to speak — and why I put things off and not dealt with
the

(5| things that appearzd to be bothering him. the travel
office

(6] situation. and things like that. you know. that's what |

(7] remember when I think back.

(8] You're right, I don't think about briefcases and

19] documents. And is my recollection on this minute

22] it wasn't necgssarEQH\t#nonw;(lle{E& 163010) DOC|d@|7@§[@5‘§_f92lptaﬁgé‘e7’1d‘ else's recollection? 1 think

23] people's minds. You know. that we don't want to —

\CF-FEDERAL REPORTERS. INC.

202-347-3700

Pagz 218 to Page 221



BSA

In Re: Whitewater August 9, 1995 cr: 62177.0

.

XMAX(150/70)

(11l the loss of Vince and I think of the sadness that |
somehow '
[12] we couldn't do more, the guilt that Senator Sarbanes ;
(13| mentioned, that we couldn't do more to stop it. ;
(141 But you know, I'm a sensible person, and — at least [
[15] try to be — and [ understand that, you know. these
things

[t6] happen in life, that it's like a disease.

[17] Senator Murray. I'm assuming that knowing I assume
(18] that. as you go through this, that there is a public

who is

(191 following all of this and you can't just deal with grief
(20] privately, that all of the world is watching how you'do
[21] that.

[22] Mr. Nussbaum. Right.
[23] Senator Murray. And in your opening statement, you
(24] talk about the cynicism that often arises through
[25] misperceptions and the public's growing cynicism of

Page 222 ,

(1] government. And I think it's easy for all of us as
public :

(2] servants. to understand that it's important to appear
to do

{31 the right thing.

[4] If you had not conducted the search the way you did

[51 but according to the way Mr. Quinn had suggested.
what do

[6] you think the public's perception would have been of
that?

(71 Mr. Nussbaum. It would have been worse; the way

[8] Mr. Quinn suggested, it would have been worse.
Think of

[9] the headlines. Mr. Quinn was acting totally logically in
[10] making his suggestion. Indeed. as Mr. Quinn. in a
vigorous
{11] debate with me. pointed out. Bernie. isn't this the way
vou

2] would act in private practice. Would yvou let
somebody just
{13] go through a lawyer's office without going in, reading
'14] every document vourself. listing them. inventorying
them

115] and making a privileged log and things like that.
t16] And [ said. no, you're right. Jack, that's the way [
‘171 would handle it in private practice. but ['m not in
private

¢18] practice. We're representing the President of the

United

t19] States. [ am worried about appearances. And with
respect
i20] to this. [ am worried about public perception.

1l|

x‘\‘\l

And [ think. [ think the appearance would have been
much worse. The headlines would have been White
House

23] counsel or White House or President or whatever

bars the

241 door to Foster's office. locks it up. keeps them out.

25| claims to be making privilege — is making privilege list
Page 223

11 and list of documentsF @A # none-(URTSW6R10) Dagdd: 70105
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have T
[2] concluded unless we found a note, concludes that
there's

(3] nothing in the office that constitutes a suicide note,
" but (
[4] refused to let anybody see the office. enter the office. \ 5

(5 You know, that to me was wrong, seemed wrong, so
[ tried to

(6] reach a different kind of accommodation.

(71 So I think actually, you know. I mean. you know. this

(8] is — I think, [ was the one. contrary to my public

- image.

(91 I was the one who had the greatest political savvy
and the

. to

" [10] greatest public relations sense when it came to this
(11] thing. But these were close calls, and other people's

. [12] calls, you know. deserve as much respect as mine.

i [13] Senator Murray. [ appreciate that. And you also

" [14] discuss five principles that you believe are important
[15] maintaining good political judgment. including doing
the
[16] right thing and worrying less about tomorrow's

headlines

(17] than about the judgment of history. In your mind. was
there anybody in the White House that was not

interested in

(19] doing the right thing ethically and legally at that time?

(20] Mr. Nussbaum. No. Everybody in the White House

was ;
[21] interested in doing the right thing ethically and (
legally.

22] But sometimes not everybody in the White House is
willing i

[23] to do some of the other things I said. which is defend

[24] vourself publicly. yvou know. And I think sometimes
there's

125] a readiness by too many people. in the White House

as well

Page 224
(11 as outside the White House. to sort of admit mistakes
when
(2]
stop
13]
stop
(4]
(51
admit
(61
you
(7] sort of feed the beast. All vou do is vou make it
worse.
18] All you do is make it worse for vourself. If you ars
(91 right. you should defend yourself. If you are wrong.
vou
(10] should admit errors. That's some of the other

principles.
irinci
92

there were no mistakes as if somehow that's going to
the press from writing about you. somehow that will

the Congress from investigating you.
And to me. all you do when vou do that when you

mistakes where there are n- nistakes. all you do is

{11] and those Bles not evervbody follows. either in

age 72
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(12] White House or outside the White House.

(13] Senator Murray. Thank you, Mr. Chairman. [ see my
(14] time is about up.

(15] The Chairman. Senator Grams.

(16] Senator Grams. Thank you very much, Mr. Chairman.

(17] Mr. Nussbaum, getting back now to the night of the
(18] 20th of July, 1993 and we know it was a night of
sadness at

(19] the White House —

(20 Mr. Nussbaum. Yes, sir.

[21] Senator Grams. — and we sympathize. [ don't think
(22] anybody in the America doesn't sympathize with the
pain,

(23] especially that the family and the friends of Vince
Foster

(24] felt.

(251 But you claim that as a result of the grieving that we

Page 225

(1] have before us four very different recollections of
what

2] happened that night. But if you look at the
depositions.

(3] you'll see that we have four very different stories of
what

(4] happened. each one in conflict with the other about

(5] everything to do with who came in, what did they do
that

(6] night. when did they leave, did they take anything or
not.

(71 Now, I know and [ think everybody in this room has
had

(8] or suffered the tragic or unexpected loss of
someone, but

(9] that doesn't mean — it might mean that you might
make bad
(10| judgments at the moment, but I don't think it clouds
vour
(11] memory of what happened. In fact. I can recall very
{12] vividly things that happened. conversations [ had 10.
12
(13] years ago. experiencing those losses. So [ don't buy
the
(14] argument that somehow because of the sadness all —
(15] everybody involved, their memory somehow got
clouded.
(16] But Mr. Nussbaum. let's follow yvour story of that
(17] night of what happened. When you walked into Mr.
Foster's
(18] office. were you at that time surprised to see Patsy
(19] Thomasson and Mrs. Williams there? Were you
surprised at
201 all?
i21] Mr. Nussbaum. [ was surprised to see Patsy
Thomasson

(22] there. [ had a momentary sense of surprise. yes. sir.
(23] Senator Grams. Did you ask them why they were
there?

(4] Mr. Nussbaum. Yes, | said what are you doing here.

XMAX(151 7§

(1] note —

(21 Mr. Nussbaum. Yes.

(3] Senator Grams. — that was enough to satisfy you?

(4] Mr. Nussbaum. Patsy said we just got here. we're

(5] looking for a note. Maggie didn't say anything: she
was

(6] sitting on the sofa crying.

(71 Senator Grams. Did you ask them how they
managed to

(8] unsecure the White House counsel office. how did
they even

(91 get into the office?
(10 Mr. Nussbaum. No, [ did not ask them that. I
assumed
(11] that either Patsy, who was involved in administration.
had
(12] akey or the cleaning people had opened the office
and they
(13] just walked into the office.
(14] Senator Grams. Did you ask them to leave? After all.
[15] you said correctly that a number of sensitive
documents
(16] were in the White House counsel's suite so was it
(17) appropriate to have either one of the ladies there?
(18] Mr. Nussbaum. It would not have been appropriate
for
(19] Patsy Thomasson certainly to examine the files in
Vince
[20] Foster's office. She did not do so. She didn't do
(21] anything inappropriate. It was appropriate or it was —
(221 well, let me put it differently. It was to me a natural
(23] human reaction —
(24] Senator Grams. You are sure there was — go ahead.
[25] Mr. Nussbaum. [t was a natural human reaction for
her
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(1] to be searching for a suicide note because that's the

(2] what we were all feeling at that time. Instinctively |
(31 understood that when she said it. If she had said to
me.

(41 ['m here to examine Vince Foster's files to see if there
is

(5| anything wrong that he was working on. [ would have
said

[6] get out of here. that's not your job. that's not \our

(7] business or anything like that. She said to me I'm
looking

18] for a suicide note. [ understood that. [ said ves. ['m

(9] thinking about that too. And then for a brief three or
(10] four minutes. we looked at surfaces. not in files. but
at
(11] surfaces for a suicide note.

(12| Senator Grams. You weren't concerned that maybe
some

(13] files were laying out in the open that she could have
(14] happened to see?

(15] Mr. Nussbaum. No, [ wasn't concerned because she

(251_Senator Grams. FOHEHABIE (WRTSTA310) Docld*7010519Z Paged Faookine. e were lookine at the

| top
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(17] of the desk and looking in the drawer. We were (4] Department of Justice said that they wanted to also
looking for look 3
(18] an envelope basically which said, you know, to whom (5] through the files just for a note and yet you were
it may afraid
[19] concern. something like that. That's what we were (6] their eyes would scan something that they shouldn't (
looking see.
(201 for. We weren't looking into the books or anything {71 Mr. Nussbaum. ['m sorry to interrupt you, Senator. [
like (8] have a tendency to interrupt Senators and [
(21] that. So she wasn't jooking at anything inappropriate. apologize to
[22] Senator Grams. Ms. Thomasson has testified that (91 all of you collectively and individually, for doing that.
you (10] Senator Sarbanes. I think that's a good point. [
[23] didn't know each other very well. And she claims — (11] think let the Senators put the questions and then
and hopefully
[24] this was her words — she was very low on the food (12] the Senators will let you put the answers, and we'll
chain. be
[25] If that's true, did you know who Ms. Thomasson was? (13] able to move along, I think.
Page 228 [14] Mr. Nussbaum. I understand that. Senator.
(11 Mr. Nussbaum. Oh. yes, [ knew who Ms. Thomasson (15] Senator Grams. I was just saying that it seems
was. [16] contradictory that you were so concerned that
2] And while she's correct. I didn't know her that well. [ someone who
(31 didn't consider her very low on the food chain. I don't (171 had high clearance might happen to — when all they
(4] consider anybody very low on the food chain. In the wanted
White ; (18] to do was also just look for a note. They didn't want
[5] House. we were all colleagues and she was a to
colleague of [19] scan papers or dig into files that might have been top
(6] mine. i [20] secret or Supreme Court nominee background. but
(71 Senator Grams. Now vou said and you've testified l yet you
that ' [21] denied them the ability to look at this. but yet
[8] you were very concerned about people seeing . somebody

maybe national
(91 secrets or top priority or sensitive materials, when

[22] was sitting there with unfettered access. so to speak, (
and \

!
i
we're | (23] that didn't bother you that night?
(10] talking about Departmznt of Justice officials, FBI. : (24] Mr. Nussbaum. One group wanted to read the files —
who i [25] Senator Grams. They didn't say they wanted to read
[t1] have very high clearances and vou knew that — i Page 230
112]  Mr. Nussbaum. Absolutely. " (1] them.
(13] Senator Grams. — but yat you had no qualms about " 2] Mr. Nussbaum. They wanted to look through the files
i14] having somebody that dzscribad herself as low on i3] which mean read at least a portion of each of the files
the food to
(15] chain in having access before you got there. ' [4] determine whether — well. they said to determine
[16] Mr. Nussbaum. Senator. she said she just arrived. " whether
[17] She wasn't looking into files or reading documents. " [5] it was a suicide note, but also whether documents
She | were
[18] was looking on the surface in a natural human ' (6] privileged and relevant. They wanted to engage in a
reaction " [7] substantive search. a substantive examination. [
(191 shortly after a suicide. That w as not a night about . [8] understood that.
1201 national security or clzarances or anything like that. TY Patsy Thomasson was not looking to engage in a
as | [10] substantive search or a substantive examination. All
[21] said earlier. she
122] This is a natural human thing ror somebody to want Il was doing was looking on surfaces. not reading any
to 2| documents. The others wanted to read documents
[23] go into an office and sz2 if thare’s a note. [ and there
understood (13] certain obligations weighed on me. which I talked
(24] it. [ was there with her all the time she was in the about .
125] office except for the first instance [ got in. There was (14] earlier. the obligations of a lawyer to preserve the
Page 229 i15] confidences of his client.

[l nothing wrong with that. And there's still nothing [16] Senator Grams. Security officials have testified just
wrong il"l the opposite. They said White House officials were

i2]  with that.

31 Senator Grams. The Pafk@bS . anBl(UIBTS 16310) QQClﬂatYrglqé&Q?afs%&%u?“a you're saying you are
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“afraid
(19] that they wanted to look deeper, and that isn't what
they
(20]
for
(21] a note or any other material.
22] Mr. Nussbaum. If security officials so testified.
(23] they testified incorrectly.
24] Senator Grams. Mr. Nussbaum, did you lock up the
{251 White Flouse counsel's suite that night?

were there for. They said they were there just to look

Page 231

{11 Mr. Nussbaum. My memory is I did. I know there is

(2] other testimony perhaps inconsistent with that. But
my

(3] memory is that, in accordance with my normal habit if
['m

(4] the last one leaving, I turn on the alarm and [ lock the

(5] door.

(6] Senator Grams. Now again, we're going to go back
and

(71 [ know this was a night of sadness, but like I still

(8] believe that it doesn't cloud memories, it might cloud

(9] decisions. But Ms. Williams testified under oath that
you
{10]
that
(1]
[12]

and she left Ms. Thomasson alone in the office. Is

true? When you left?
Mr. Nussbaum. No, that's not my memory.

(13] Senator Grams. Officer O'Neill says that he is the

(14] one who secured the office that night, which the
alarm

(15] records show from the White House.

(16] Mr. Nussbaum. It's not, that's not — [ gave you my
(17] best memory.

(18] Senator Grams. So either Ms. Williams lied to the
(191 Committee or Mr. O'Neill has lied to the Committee?
20 Mr. Nussbaum. No.

[21] Senator Grams. Now, in your opening statement —
(221 Mr. Nussbaum. No. The answer is no. [ want to

(23] finish that answer. The answer is I don't say -

[24] Ms, Williams certainly didn't lie to the Committee.
i75) Ms. Williams [ know extremely well. Ms. Williams is a

Page 232

(1] truthful person.

(2] Senator Grams. Maybe Mr. O'Neill.

(3] Mr. Nussbaum. Officer O'Neill. I do not know. but |
(41 don't believe he necessarily lied to the Committee.
He's

(5| telling what he best remembers. And [ am not lying to
the

6/ Committee.

(7l Senator Grams. Now. in vour opening statement this

18] morning. vou said that Ms. Williams and Ms.
Thomasson and

(9] you were in Mr. Foster's office, you said for about [0
(101
(e
12|
1131
[14]

minutes.
Mr. Nussbaum./ That's correct.
Senator Grams. But the alarm records show the night

testified that he came back several times to check on

the

(15] office to see whether he should lock it up. and each
time

(16] in that hour somebody was in Vince Foster's office.
So for

(17] one hour. there were people in that office with the
ability

(18] to go through files and look at things that you said
they

(19] shouldn't be looking at.

(20 Mr. Nussbaum. ['m glad you asked that question,
[21] Senator. because you now enabled me to clear up a
(22] misapprehension and misunderstanding. Vince
Foster's

(23] office is in the counsel's suite.

(24] Senator Grams. That's right.

25] Mr. Nussbaum. The alarm — when you shut Vince
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(1] Foster's office alone. it has nothing to do with
shutting

(2] the counsel's suite. The counsel's suite was open for
an

(3] hour. Vince Foster's office was not open for an hour.

(4] Vince Foster's office was only populated that evening
for

(5] 10 minutes. But the counsel's suite. that's what
triggers

(6] the records and the alarm.

(7) The counsel's suite was open for an hour. And there

(8] was somebody in the counsel's suite, the counsel
was

(9] there. I was there. And what [ was doing there is
making

(10] phone calls for an hour.
(11] What the White House records reflect with respect to
(12] the office being open for an hour is the entire suite is
(131 open for an hour. Foster's office is only part of that
[14] suite. So it's incorrect to say that people were in
(15] Foster's office for an hour. People were in Foster's
(16] office for only 10 minutes. The only person in the
suite
(171 for an hour was yours truly.
(18] Senator Dodd. Could I add. was there a lock on
(19] Mr. Foster's separate office. no lock on that door?
(201 Mr. Nussbaum. There is no lock on that door that

. (211 night. We put a lock on the door the following night.
(22| Senator Grams. Mr. Nussbaum. let me tell you that
{23] Officer O Neill said that when he checked. there were
(24] people still in Mr. Foster's office. And he said as he
(25] closed the door to lock it up, Ms. Licberman was in
the '

Page 23«
(1] doorway. then Ms. Williams came out of Mr. Foster's
office.
(2] came out. And then he w enl in. set the alarm and
locked
(3] the door and he even rode down the elevator with
(41 Ms. Williams and Ms. Lieberman. He is saving for that

that the office w0 oories(URTS 16310¥ Docld*70105192 Pa%e 75

(5| there was somebodv opening Vince Foster's office.

\CF-FEDFRAL REPORTERS. INC.

202-347«3700

Page 230 to ) Page 234



BSA

|61 Senator Kerry. If1 could say to the Senator, just to

(71 clarify, he couldn't have gone into Mr. Foster's office
to

(8] set the alarm, because there was no alarm in the
office.

(91 Senator Grams. [ thought that's where the switch

(10] was. He went into the suite to do it.

(11]  Mr. Nussbaum. The switch. Senator. is in Mr. Foster's
(12] office. It's the swiich that you turn on the alarm, the
(13] switch for the entire suite —

(14] Senator Kerry. For the entire suite.

(15] Mr. Nussbaum. — for the entire suite is in

(16] Mr. Foster's office. So the normal practice when you
close

[171 the suite, the suite consists of three rooms. It
consists

(18] of the entry room where the secretaries sit, it consists
of

(191 the counsel's office which is the largest room, and it
[20] consists of Mr. Foster's office. There's only one door
to

(21] the suite. That one door gives you entrance to those
three

22| rooms.

(231 When you close the office at night, what you do is
you

(24] walk into Foster's office. You turn on the alarm, you
go

[25] _to the telephone. you call the Secret Service. You say

In Re: Whitewater August 9, 1995 cr: 62177.0
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(1] this is Mr. Nussbaum. ['m leaving the counsel's
office, |

[2] just turned on the alarm. You leave then the suite.
You

(3] lock the door and vou turn your key in the door.
That's

[4] the normal way of doing it. What [ remember doing
that

(51 night is doing everything that I just described except

[6] probably calling the Secret Service.

(71 But. in any event. if Officer O'Neill testified as you

(8] say you do. that people were in Mr. Foster's office as

[9] distinguished from the suite for an hour. he is dead
wrong
[10] because [ was there for that hour and no one was in
{111 Foster's office other than the 10 minutes that [
described.
i12] Senator Grams. Did you see Ms. Thomasson or
{13] Ms. Williams or Ms. Lieberman in the outer secretary
office

{14] of the suite while you were in your office?
115 Mr. Nussbaum. No.
i16] Senator Grams. Why would they be there rather than

[17] you are saying they moved out of there. stayed in the
suite

118/ but in the secretarial —

t19]  Mr. Nussbaum. They didn't stay in the suite. They

201 left. My memory is w‘i:tl.n‘

211 Maggie Williams. Patsy Thomasson and'[
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then
[22] left. [ don't remember seeing Evelyn Lieberman,
although
(23] she may have been on the second floor of the west ;
wing (
[24] where the White House counsel suite is. ‘
(25] Senator Grams. [ just have a couple questions and
Page 236

(11 I've lost a little time in the conversation. When you
came

(21 in. Mr. Nussbaum. were there any cleaning people in
the

[3] office as you entered? You said you only saw Ms.
Williams

(4] and Ms. Thomasson —

[51 Mr. Nussbaum. Correct.

(6] Senator Grams. — were there cleaning people there?

7] Mr. Nussbaum. I don't remember seeing any
cleaning

(8] people.

191 Senator Grams. Security Officer O'Neill was not

[10] standing there?
(111 Mr. Nussbaum. I don't remember seeing Security
(12] Officer O'Neill. He's a new figure to me.
(13] Senator Grams. One final question, Mr. Nussbaum.
You

i [14] testified under oath that no one asked you that night
to
(15] seal Mr. Foster's office on the night of the 20th, and I
(16] want to put up, if I could, a file number or item

number

© (171 Z139. If you could. I know you've done a lot of
. reading
(18] today, but would you please read the second

paragraph? And

(19] this is from Sylvia Williams. or Sylvia Mathews [ mean.
who
(0]

was
[21] doing. This wasn't a week later. this wasn't nine
months

typed these notes up that night to recollect what she

‘(221 later. This was that night.

©[23)

Would you just read the second paragraph for me.
. [24] Senator Sarbanes. [s this a document we have in —
" (25] Senator Grams. Yss. this has been here before.
Page 237
(1] Senator Sarbanes. What's the number of the
document?

(2] Senator Grams. Z139.

(31 Ser:'or Kerry. Who wrote it?

(41 Senaiur Grams. Sylvia Mathews. She was answering
the

(51 phones down in the chief of staff's office the night

Vince

202-347-3 /()O

6] Foster died. She took a lot of the calls and did some

of (
(7] the communication: in fact, delivered a note to the
(8] residence earlier that night as well. but this deals

t#oaettﬁé wRi/S:?% 10) D#%)?ldpe?@i@lS rarh le%gaéllygesumony about whether

Mr. Nussbaum had béen asked to seal or to lock Mr.
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Foster's i record,
[11] office. i (4] second paragraph on that memo.

(12] Mr. Nussbaum. No, no, that's — now we're talking
(13] about two different things. I said that I believe [
locked

(14] the office that night, and this says I locked the office
[15] that night. In a sense.

(16] Senator Grams. But no one asked — [ mean, ['m
saying

(171 that no one asked you.

(18] Mr. Nussbaum. But you asked me did anyone ask
me to

(19] seal the office that night. And this has nothing te do
(20] with sealing the office.

21] Senator Grams. We don't want to get into semantics.
(221 I shouldn't use the word "seal." I should use the word
(23] "lock" or "secure." Did anybody ask you to lock,
secure

[24] or seal the office that night? That is the question.

(251 Mr. Nussbaum. Well, if that is the question the
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{1] answer is, to my memory, no one asked me to lock,
seal, or

(21 secure the office that night. I remember, as a matter
of

(3] course, my best memory, as a matter of course.
when [ left

(4] the office after the phone calls, I locked the office as I

(5| earlier described. No one had asked me to do it.

(6] [ remember then walking downstairs to the chief of

{7) staff's office, where I think she was at this point,
Sylvia

(8] Mathews. I remember walking downstairs after [ had
locked

191 the office, walking into the chief of staff's office.
(10] walking into the deputy chief of staff's office which is
(11] part of the suite. it was Roy Neel at the time, chatting
{121 with him about what a tragedy which this was. Then [
[13] remember Sylvia Mathews coming to us at that point
and
(14] saving look, I've recovered the trash. This is
something:'.
115] [I've recovered the trash from Foster's office. I said
116] good. great. I said just leave it here in Roy's office.
(17] It was in a plastic bag at that time. Leave it in Roy's
(18] office. and we'll put it into Foster's office tomorrow.
(19] And the reason [ remember that was [ knew the office
(20| had been locked. I'd already locked it and gone
down. |
|21] was exhausted. [ wanted to go home. I didn't want to
20
(22] back up to the office and put the trash in. So that's
my

(23] memory.
124] It's inconsistent with the memory apparently of

(251 Ms. Mathews. but all [ can do is. as the Senators here
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(1] know. is give vou my best memory.

!

(5] Senator Kerry. Well, Mr. Chairman.
(6] The Chairman. Yes.
(71 Senator Kerry. Number one. we're way over in the

! red,

(8] but not to stop it, but just to point out, I think it's one
(9] thing for the witness to read at great length his own
(10] deposition. But if he's got the document in front of
him,
(11] Senator has the document in front of him. it's on this

big
(12] screen, I'm not sure why we serve so theatrical a
purpose

(13] of having him read someone else's words.
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