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Memorandum Office of the Independent Counsel

To T. J. Mayopoulos hi‘” Dae 3/23/95
From : E. H. Jaso

Subject: Conspiracy (18 U.S.C. 371) statute of limitations--
overt acts of concealment

Issue: Whether an act done to conceal a past crime may

be viewed as an overt act in furtherance of an ongoing conspiracy

for the purposes of tolling the statute of limitations.

Short answer: Under the facts present here, yes.
Where the unlawful object of the conspiracy itself is to conceal
information from the Government, acts of concealment may be

viewed as overt acts reasonably contemplated in the course of the

conspiracy. [FOIA(b)(7) - (O)]
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[FOIA(b)(7) - (C)]
|

Analysis

Statute of limitations for conspiracy under § 371

The five-year statute of limitations applicable to
conspiracy under 18 U.S.C. § 371 (conspiracy to defraud the
Federal Government) runs from the date the last overt act
committed in furtherance of the conspiracy occurs. Grunewald v.
U.S., 353 U.S. 391, 396-97 (1957), gsee _also Buford v. Tremayne,
747 F.2d 445, 447 (8th Cir. 1984). As pertains to any particular
defendant, the commission of such an overt act by any of the co-
conspirators brings that defendant’s crime within the limitations
period unless that defendant can prove he withdrew from the
conspiracy prior to the running of the limitations period. See
U.S. v. Edwards, 994 F.2d 417, 421 (8th Cir. 1993) (conspiracy
"presumed to exist until there has been an affirmative showing
that it has terminated, and its members continue to be
conspirators until there has been an affirmative showing that

they have withdrawn") (citations omitted), cert. denied, 114 S.

Ct. 701 (1994); U.S. v. Lash, 937 F.2d 1077, 1083 (éth Cir.)

(" [w]ithout affirmative action to disavow or defeat the purposes

of the conspiracy, liability continues for all actions in
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furtherance of the conspiracy by the other conspirators"), cert.
denied, 502 U.S. 949 (1991); see also, e.g., U.S. v. Hauck, 980
F.2d 611, 614 (10th Cir. 1992) (even where defendant did no
further business with co-conspirators within limitations period,
defendant still liable where fraudulent sales that defendant
conspired to facilitate continued into limitations period, and
defendant had taken no affirmative steps to withdraw from

conspiracy) .

FOrRBITI-(C]
|

Concealment as an "overt act"

Grunewald held that, in most instances,

subsequent acts undertaken to conceal a conspiracy may not be

considered acts "in furtherance of" the conspiracy.

"[A]l fter the central criminal purposes of a
conspiracy have been attained, a subsidiary
conspiracy to conceal may not be implied from
circumstantial evidence showing merely that
the conspirators took care to cover up their
crime in order to escape detection and

punishment." 353 U.S. at 401-02.
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However, the Court distinguished "acts of concealment done in
furtherance of the main conspiracy" from "acts of concealment
done after these central objectives have been attained, for the
purpose only of covering up after the crime". Id. at 405. Where
"the successful accomplishment of the crime necessitates
concealment", acts of concealment may be viewed as overt acts in

furtherance of the conspiracy. Id.

|F0|A(b)|(7) = (C)I\

\ which under Grunewald may not

constitute an mgvert act" in furtherance of the original

\
conspiracy. \

\

In antihipating and successfully countering both

\
objections, the Gowernment must draft its indictment, and

prosecute its case,
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[FORE)7) - (O]

So long as the indictment outlines the scheme

in this fashion (and the Government is able to prove the initial
agreement was made) the statute casts a broad net: even where the
underlying overt acts are technically legal (not the case here),
a conviction may be had under § 371 so long as the gobject of the

conspiracy is illegal. See, e.g., U.S. v. Bucey, 876 F.2d 1297,

1312 (7th Cir.) (under § 371, "the government need not charge or
prove that [defendant] agreed to commit, or actually did commit a
substantive offense. He merely must have agreed to interfere
with or obstruct one of the government’s lawful functions by
deceit, craft or trickery, or at least by means that are
dishonest"), cert. denied, 493 U.S. 1004 (1989).

A situation similar on its facts was at issue in U.S.
v. Walker, 871 F.2d 1298 (e6th Cir. 1989). The defendant, a bank
president, arranged for loans to be approved in the name of a

third party, but with the intention that the proceeds go to his

1 Once the conspiracy is hatched (that is, by the existence

of an agreement and the commission of at least one overt act in
furtherance thereof), co-conspirators are liable for all illegal
acts related to the conspiracy. See U.S. v. Gleason, 616 F.2d4d 2,
17 (2d Cir. 1979) ("If, in the course of the conspiracy, there
occur other illegal acts not specifically contemplated by an
individual conspirator but reasonably akin to the anticipated
illegality and in furtherance or in consequence of the scheme,
the conspirator may not on that account escape liability for
participation in the conspiracy"), cert. denied, 444 U.S. 1082
(1980) .
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own use and benefit. To this end, Walker (among other acts)
denied on an FDIC "questionnaire" (apparently a bank
certification) that the bank had made "extensions of credit made
for the accommodation of others than those whose names

appear on bank’s records or on credit instruments in connection
with such extension". 871 F.2d at 1300. Defendant was charged
with conspiracy to make false entries in bank records under §
371, and (in a separate count) making false statements to the
FDIC under § 1005. While the court did not squarely address
whether the false certification to the FDIC constituted an "overt
act" in furtherance of the conspiracy alleged,? it nonetheless
seemed to consider that act one in the continuing series of acts
defendant did in perpetration of the crime. In rejecting
Walker’s argument that his conspiracy count be dismissed as time-
barred, his contention being that the crime was complete with the
issuing of the loans, the court noted: "[a]llthough the loans

were made in 1981, Walker continuously attempted to conceal his
interest in them. . . . The government thus established that
repayment of the loans and concealment of Walker’s interest in
them were objectives of the conspiracy". Thus, while the case
does not squarely address the legal issue at hand, the facts are
quite similar, and the court seemed to consider the false

certification as one of many acts in furtherance of the

2 The false certification only was raised as an issue where

defendant argued (unsuccessfully) that he had answered the
questionnaire "truthfully", since he claimed to believe the
question as to whether such loans existed "since the last bank
examination" included state examinations. 871 F.2d at 1307.

6

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 7



conspiracy.
Also similar on its facts was U.S. v. Gleason, 616 F.2d

2 (2d Cir. 1979), cert. denied, 444 U.S. 1082 (1980). There,

officers of the Franklin National Bank ("FNB"), in an effort to
conceal heavy losses from creditors and from the Government in
order to obtain financing and government approval for an
acquisition, falsified bank financial statements and other
records. The defendants were convicted under 18 U.S.C. §§ 371,
1001, and 1014. As in Walker, the court did not directly address
the question at hand, but it did note, in the context of
challenged jury instructions regarding the conspiracy charge and
a sufficiency-of-the-evidence argument, that each falsification
of bank records constituted an overt act for which each of the

co-conspirators was liable. The court stated:

"It hardly necessitated any great mental
gymnastics for any reasonable person
logically to conclude in the present case
that when a bank officer participated in the
falsification of bank entries . . . he did so
for the purpose of enabling the bank to
falsify its quarterly financial statement,
not for his own edification or to alter the
bank’s internal bookkeeping system but to
mislead others who would normally rely on the

statement as a true representation of the
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