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Memorandum Office of the Independent Counsel

To T. J. Mayopoulos hi‘” Dae 3/23/95
From : E. H. Jaso

Subject: Conspiracy (18 U.S.C. 371) statute of limitations--
overt acts of concealment

Issue: Whether an act done to conceal a past crime may

be viewed as an overt act in furtherance of an ongoing conspiracy

for the purposes of tolling the statute of limitations.

Short answer: Under the facts present here, yes.
Where the unlawful object of the conspiracy itself is to conceal
information from the Government, acts of concealment may be

viewed as overt acts reasonably contemplated in the course of the

conspiracy. [FOIA(b)(7) - (O)]
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[FOIA(b)(7) - (C)]
|

Analysis

Statute of limitations for conspiracy under § 371

The five-year statute of limitations applicable to
conspiracy under 18 U.S.C. § 371 (conspiracy to defraud the
Federal Government) runs from the date the last overt act
committed in furtherance of the conspiracy occurs. Grunewald v.
U.S., 353 U.S. 391, 396-97 (1957), gsee _also Buford v. Tremayne,
747 F.2d 445, 447 (8th Cir. 1984). As pertains to any particular
defendant, the commission of such an overt act by any of the co-
conspirators brings that defendant’s crime within the limitations
period unless that defendant can prove he withdrew from the
conspiracy prior to the running of the limitations period. See
U.S. v. Edwards, 994 F.2d 417, 421 (8th Cir. 1993) (conspiracy
"presumed to exist until there has been an affirmative showing
that it has terminated, and its members continue to be
conspirators until there has been an affirmative showing that

they have withdrawn") (citations omitted), cert. denied, 114 S.

Ct. 701 (1994); U.S. v. Lash, 937 F.2d 1077, 1083 (éth Cir.)

(" [w]ithout affirmative action to disavow or defeat the purposes

of the conspiracy, liability continues for all actions in
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furtherance of the conspiracy by the other conspirators"), cert.
denied, 502 U.S. 949 (1991); see also, e.g., U.S. v. Hauck, 980
F.2d 611, 614 (10th Cir. 1992) (even where defendant did no
further business with co-conspirators within limitations period,
defendant still liable where fraudulent sales that defendant
conspired to facilitate continued into limitations period, and
defendant had taken no affirmative steps to withdraw from

conspiracy) .

FOrRBITI-(C]
|

Concealment as an "overt act"

Grunewald held that, in most instances,

subsequent acts undertaken to conceal a conspiracy may not be

considered acts "in furtherance of" the conspiracy.

"[A]l fter the central criminal purposes of a
conspiracy have been attained, a subsidiary
conspiracy to conceal may not be implied from
circumstantial evidence showing merely that
the conspirators took care to cover up their
crime in order to escape detection and

punishment." 353 U.S. at 401-02.
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However, the Court distinguished "acts of concealment done in
furtherance of the main conspiracy" from "acts of concealment
done after these central objectives have been attained, for the
purpose only of covering up after the crime". Id. at 405. Where
"the successful accomplishment of the crime necessitates
concealment", acts of concealment may be viewed as overt acts in

furtherance of the conspiracy. Id.

|F0|A(b)|(7) = (C)I\

\ which under Grunewald may not

constitute an mgvert act" in furtherance of the original

\
conspiracy. \

\

In antihipating and successfully countering both

\
objections, the Gowernment must draft its indictment, and

prosecute its case,
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[FORE)7) - (O]

So long as the indictment outlines the scheme

in this fashion (and the Government is able to prove the initial
agreement was made) the statute casts a broad net: even where the
underlying overt acts are technically legal (not the case here),
a conviction may be had under § 371 so long as the gobject of the

conspiracy is illegal. See, e.g., U.S. v. Bucey, 876 F.2d 1297,

1312 (7th Cir.) (under § 371, "the government need not charge or
prove that [defendant] agreed to commit, or actually did commit a
substantive offense. He merely must have agreed to interfere
with or obstruct one of the government’s lawful functions by
deceit, craft or trickery, or at least by means that are
dishonest"), cert. denied, 493 U.S. 1004 (1989).

A situation similar on its facts was at issue in U.S.
v. Walker, 871 F.2d 1298 (e6th Cir. 1989). The defendant, a bank
president, arranged for loans to be approved in the name of a

third party, but with the intention that the proceeds go to his

1 Once the conspiracy is hatched (that is, by the existence

of an agreement and the commission of at least one overt act in
furtherance thereof), co-conspirators are liable for all illegal
acts related to the conspiracy. See U.S. v. Gleason, 616 F.2d4d 2,
17 (2d Cir. 1979) ("If, in the course of the conspiracy, there
occur other illegal acts not specifically contemplated by an
individual conspirator but reasonably akin to the anticipated
illegality and in furtherance or in consequence of the scheme,
the conspirator may not on that account escape liability for
participation in the conspiracy"), cert. denied, 444 U.S. 1082
(1980) .
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own use and benefit. To this end, Walker (among other acts)
denied on an FDIC "questionnaire" (apparently a bank
certification) that the bank had made "extensions of credit made
for the accommodation of others than those whose names

appear on bank’s records or on credit instruments in connection
with such extension". 871 F.2d at 1300. Defendant was charged
with conspiracy to make false entries in bank records under §
371, and (in a separate count) making false statements to the
FDIC under § 1005. While the court did not squarely address
whether the false certification to the FDIC constituted an "overt
act" in furtherance of the conspiracy alleged,? it nonetheless
seemed to consider that act one in the continuing series of acts
defendant did in perpetration of the crime. In rejecting
Walker’s argument that his conspiracy count be dismissed as time-
barred, his contention being that the crime was complete with the
issuing of the loans, the court noted: "[a]llthough the loans

were made in 1981, Walker continuously attempted to conceal his
interest in them. . . . The government thus established that
repayment of the loans and concealment of Walker’s interest in
them were objectives of the conspiracy". Thus, while the case
does not squarely address the legal issue at hand, the facts are
quite similar, and the court seemed to consider the false

certification as one of many acts in furtherance of the

2 The false certification only was raised as an issue where

defendant argued (unsuccessfully) that he had answered the
questionnaire "truthfully", since he claimed to believe the
question as to whether such loans existed "since the last bank
examination" included state examinations. 871 F.2d at 1307.

6
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conspiracy.
Also similar on its facts was U.S. v. Gleason, 616 F.2d

2 (2d Cir. 1979), cert. denied, 444 U.S. 1082 (1980). There,

officers of the Franklin National Bank ("FNB"), in an effort to
conceal heavy losses from creditors and from the Government in
order to obtain financing and government approval for an
acquisition, falsified bank financial statements and other
records. The defendants were convicted under 18 U.S.C. §§ 371,
1001, and 1014. As in Walker, the court did not directly address
the question at hand, but it did note, in the context of
challenged jury instructions regarding the conspiracy charge and
a sufficiency-of-the-evidence argument, that each falsification
of bank records constituted an overt act for which each of the

co-conspirators was liable. The court stated:

"It hardly necessitated any great mental
gymnastics for any reasonable person
logically to conclude in the present case
that when a bank officer participated in the
falsification of bank entries . . . he did so
for the purpose of enabling the bank to
falsify its quarterly financial statement,
not for his own edification or to alter the
bank’s internal bookkeeping system but to
mislead others who would normally rely on the

statement as a true representation of the
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bank’s financial picture. Any major
participant aware of the ultimate objective
and its achievement through one type of false
entry could also reasonably foresee that
other types of entry falsification

might well be used to achieve that goal."

616 F.2d at 18.

[FOIA)(7) - (]
|

Perhaps the best legal and factual analogy can be drawn
to cases involving tax evasion, which are commonly prosecuted as
conspiracies to defraud the Government under § 371. As in this
case, tax evasion is a crime of concealment, concealment of money
(and, more importantly, information) from the Government. Tax
evasion defendants have typically argued that the applicable

statute of limitations (six years) has elapsed since all or some

® See also n.l1l, gupra.

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 9




of the tax returns in question had been filed longer than six
years ago. The Eighth Circuit carved out a broad exception to
Grunewald in U.S. v. Gleason, 766 F.2d 1239 (8th Cir. 1985),
cert. denied, 474 U.S. 1058 (1986), a tax case where defendant
sought reversal on the ground that co-conspirator statements
regarding a "cover-up" of the crime had been improperly admitted
as hearsay exceptions. The court distinguished Grunewald,
quoting its exception for crimes where "the successful
accomplishment of the crime necessitates concealment", 766 F.2d
at 1242 (quoting Grunewald, 353 U.S. at 405) and holding that "a
congpiracy covered by 18 U.S.C. § 371, such as the one charged

here, necessarily contemplates acts of concealment to accomplish

its objectives", id. (citing cases) (emphasis added). The
holding is broad indeed, considering that § 371 plainly applies
to more than tax evasion cases, but is principled to the extent
that the crime of defrauding the Government "necessarily"
involves concealment; nothing about tax fraud suggests the

principle should not apply to other contexts of defrauding the Government.*

¢ oOther courts have held similarly. See, e.g., U.S. v.

Bucey, 876 F.2d 1297, 1313 (7th Cir.) (failure to file CTRs and
falsification of filed CTRs part of "overall scheme to circumvent
the currency reporting laws and to prevent the IRS from
collecting accurate data, reports and income taxes"), cert.
denied, 493 U.S. 1004 (1989); U.S. v. Mackey, 571 F.2d 376, 383
(7th Cir. 1978) ("the indictment alleged and the prosecution
proved a broad effort to evade taxes which by its nature required
a substantial effort at concealment"); U.S. v. Diez, 515 F.2d
892, 897-98 (5th Cir. 1975) ("in the present case the central aim
of the conspiracy was to deceive officials of the Internal
Revenue Service, there inducing them to accept fraudulent tax
returns as truthful and accurate. 1In light of the substantial
possibility that the returns would be audited and investigated,
the filing of the returns did not fully accomplish the purpose of

9
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One additional line of cases which may be of use arises
in the context of mail and wire fraud. In these cases, the
courts have held that, where defendant has perpetrated a fraud,
additional mailings or communications intended to "lull" the
victim into a false sense of security or confidence, such that
the victim does not discover the fraud or initiate investigation,
constitute criminal acts of fraud rather than subsequent acts of
concealment. See, e.g., U.S. v, Lane, 474 U.S. 438, 452-53
(1986) ("[m]lailings occurring after the receipt of goods obtained
by fraud are within the statute if they ’‘were designed to lull
the victims into a false sense of security, postpone their
ultimate complain to the authorities, and therefore make the
apprehension of the defendants less likely than if no mailings

had taken place’") (quoting U.S. v. Maze, 414 U.S. 395, 403

(1974)). This principle has been applied to the context of

conspiracy, where defendant argued (citing Grunewald) that his

the main conspiracy, which, by its very nature, called for

concealment") (citing the exception in Grunewald) (quoted in
Gleason, 766 F.2d at 1242 (8th Cir.)), cert. denied, 423 U.S.
1052 (1976). Tax evasion has also been considered a "continuing

conspiracy" wherein the object is not only to conceal income by
filing false tax returns, etc. but also to evade detection, e.g.,
by lying to auditors, falsifying government documents, etc. See,
e.g., U.S. v. Pinto, 838 F.2d 426, 435 (10th Cir. 1988) ("the
indictment was based on one continuing conspiracy, the central
object of which was not merely to evade taxes on marijuana income
in 1978, but rather to immunize defendants from prosecution for
tax evasion") (distinguishing Grunewald); U.S. v. Feldman, 731 F.
Supp. 1189, 1195 (S.D.N.Y. 1990) ("the government alleges an
ongoing course of conduct that constitutes the affirmative act of
[tax] evasion. In essence, that course of conduct consisted of a
series of lies and acts of concealment. . . . The government is
not required by the statute of limitations to parse out that
course of conduct in order to find the date of the first
misstatement to an accountant").

10
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subsequent acts of concealment were not overt acts falling within
the statute of limitations. See U.S. v. Rogers, 9 F.3d 1025,
1029-30 (2d Cir. 1993) ("the conspiracy to commit wire £fraud

was not complete until after the [fraudulent] June 1985 telexes
were submitted. . . . As such, the June 1985 communications

were overt acts of the conspiracy that took place within the

statute of limitations"), cert. denied, 115 S. Ct. 95 (1994).

11
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ORDER DENYING PETITION FOR
REHEARING AND SUGGESTION
. FOR REHEARING EN. BANC

Feb. 2, 1994.
(No. 93-1602)

The suggestlon for reheanng en bane is
denied.

[17]1 The petition for rehearing by t.he
panel is also denied with the following expla-
nation. In its petition for rehearing, Black
Hills Institute of Geological Research (Black
Hills) relies on United States v. Good, —
U.S. —, 114 S.Ct. 492, 126 L.Ed.2d 490
(1993), for the claim that it was entitled to an
adversary hearing before the Department of
Justice seized the fossil “Sue” from it. . In
Good, it was undisputed that Good owned the
real property that the government had seized
without first providing Good with an adver-
sary hearing. See id. at —-—— 114
S.Ct. at 496. This fact distinguishes Good
from the instant case, where the panel deter-
mined that Black Hills did not own the prop-
erty in question. See Black Hills Inst. of
Geological Research v. United States Dep't of
Justice, 12 F.3d 737, 74243 (8th Cir.1993).

w
=
T

UNITED STATES of America,.
Plaintiff-Appellee, .
v Y.

Arthur James WESSELS,
Defendant-Appellant. ~ -

v~ No. 93-2678.

Uni tes Court of Appeals,
Exght.h Clrcult.

Submitted Nov.-11; 1993.
] Decxded Dec..16, 1993. :

Rehearing and Suggestlon for Reheanng
* En Banc Demed Feb 9 199425

s &

Defendant was convicted in the United
States ‘District Court, Southern District of
Iowa, Charles R. Wolle, Chlef“Judge, of con-
spiracy to distribute marijuana, of conspiracy
to distribute methmnphetamme, ‘and of using
and- carrying firearm in relation to drug traf-
ficking crime, and he appealed. The Court
of Appeals, Susan Webber Wright, District
Judge, sitting by designation, held that: (1)

evidence supported convictions; (2) indict
ment was not fatally defective;. (3) no double
jeopardy violation occurred;: (4) ‘defendant
was not entitled to jury instruction on aban-
donment, of conspiracy; (5) statutory penal

ties were properly applied; but (6) court
should not have taken judicial notice of type
of methamphetamine involved. -

Affirmed and remanded for further ﬁnd—

ings.

1. Conspiracy €¢=24.15 Vraeels
'Mere inactivity does not end a conspira

. S . _.4‘{ ‘ HeFH 4

2. Conspiracy &44.2" .
Defendant has burden to
withdrew from conspiracy.

3. Conspiracy €=47(12)
Substantial evidence suppt
sion that defendant had not wit
conspiracy to ' distribute meth:
and, thus, supported conviction.
fendant’s contention that, by the
arrested all other participants t
rested, had ceased their activil
withdrawn' from conspiracy; sea
fendant’s dwelling revealed- mar
notes, scale, and several weapons
participants were in custody or 1
tively 'withdrawn from conspiracy
first search.
4. Weapons &17(4)
+-Substantial evidence suppor
tion for carrying and using firearms in rela- &
tion to drug °trafficking -offense;. durmg $
searches of defendant’s dwelling, police found
marijuana, drug notes, scale,and three lo
ed firearms, one of which was located about
three feet away from t.he maruuana

!

5 Crumnal Law ®=1144 13(3), 1159.2(5) :

> Jury verdict must-be sustained if there
is substantial evidence; taking view most fa-
vorable to government, to support it.

6. Indlctment and Informatlon @:176

ik dmm&mﬁﬁm

ing and carrying firearms in relation to drug -

Q, O‘“-"(f \\mL\f

—~ SOL-

US.v. WESSELS =~ 47
Cite as 12 F.3d 746 (8th Cir. 1993)

trafficking ‘offense on one date and evidence
at trial that defendant had carried firearms
on other occasions during course of same
drug offense; evidence of additional instanc-
es of gun“use during’ the offense did not
prove “materially different” facts from those
alleged in indictment and, t.hus, did not

'amount to “variance.”

See publxcatlon Words and Phrasés
for other judicial consmlctlons and def-’
initions.

7. Indictment and Information €55

Indictment is sufficient on its face if it

ts of offense
defendant of
alleges suffi-
\dant to plead
0 subsequent
t ordinarily is
fective that it
ble construc-
ch defendant

eontaine Bl opneniip). -albseo

n &121.1(1)

f particulars
e of charges
ninimize ele-
[1 of particu-

is not to be
'e of govern-

Ll scisd 85171

“Variance between . indictment and

.proof ”- which does not. reqmre reversal if

variance is harmless, occurs. when essential
elements of offense set forth in indictment
are left unaltered but evidence offered at
trial proves facts materially deferent from
those alleged in the indictment.: )
See publication Words and Phrases

" for other’ ]udn:lal constructmns and def-1%
initions. B34 MEL g £ PR3

10. Criminal Law &=1167(1)
Variance between indictment. and proof

ocldis 7Rde5828Ragild 3 farly ap-

prised defendant of charges against him.

11. Criminal Law &=814(3)

Defendant was not entitled to instruction
on theory of case which lacked evidentiary
support. :

12. Criminal Law &=772(6)

Defendant is entitled to have jury in-
structed on his theory of defense if proposed
instruction ~correctly states applicable law
and is supported by evidence. *

13. Criminal Law &=863(1)

District court has wide discretion in de-
ciding which supplemental instructions to
submit to jury.

14. Double Jeopardy &=151(2) -

Prosecution for conspiracy to distribute
methamphetamine did not violate right
against double jeopardy of defendant who
had pled guilty to conspiracy to distribute
marijuana, even though defendant was
charged with conspiracy to distribute mari-
juana or methamphetamine; since defendant
had pled guilty to marijuana charge, jury was
only required to determine whether metham-
phetamine was also an object of the conspira-
cy and, therefore, verdict on each allegation
was unanimous and independent of the other.
U.S.C.A. Const.Amend. 5.

15. Double Jeopardy €=131

" Government may bring alternative
charges against defendant, and conviction for
both charges does not violate - prohibition

1

_against double jeopardy, so long as verdict

oh each allegation is unanimous and indepen-
dent of the other. U.S.C.A. Const.Amend. 5.

16. Criminal Law ¢=1206.3(1)

Sentencing enhancement. provision con-
tained in Comprehensive Drug Abuse Pre-
vention' and Control Act.of 1970 for. defen-
da.nts with prior drug convictions apphes to
defenda.nts convicted of drug consplracxes.
Comprehensxve Drug Abuse Prevention and
.Control Act of 1970, 88§ 401(b), 406, 21
U S. C.A. §§ 841(b),

17. Crlmmal Law &=273. 1(2)

Government’s withdrawal “of consent to
oral plea agreement to move for reduction of
sentence did not entitle defendant to relief
from sentence imposed; whatever benefits
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defendant intended to reap from agreement
were entirely contingent upon district court’s
approval and acceptance thereof.

18. Criminal Law &=1237

District court sentencing defendant for
conspiracy to distribute methamphetamine
and marijuana could use sentencing provi-
sions penalties applicable to methamphet-
amine as opposed to those applicable to mari-

-juana, where indictment for conspiracy to

distribute each substance was not duplicitous.
Comprehensive Drug Abuse Prevention and
Control - Act of 1970, §§ 401(b), 406, 21
US.CA. §8 841(b), 846. :

19. Conspiracy &51

District court sentencing’ defendant for
conspiracy to distribute methamphetamine
and marijuana could base computation of
statutory penalties on amount of drugs at-
tributable to entire conspiracy, rather than
on greatest amount of drugs involved in any
single transaction in course of the conspiracy.
Comprehensive Drug Abuse Prevention and
Control Act of 1970, § 401(b), 21 US.CA
§ 841(b).

20. Consplracy &=51

In computing statutory penalties for de-
fendant convicted of conspiracy to distribute
drugs, district court may include not only
amount of drugs involved in transactions
which were known to defendant; but also
amount of drugs involved in transactions
which were reasonably foreseeable to defen-
dant. Comprehensive Drug'Abuse Preven-
tion and Gontrol Act of 1970, § 401(b), 21
USCA. § Bu®).

21. Conspu-acy &=51
Evidence supported dmtnct court’s de-

“termination’ ‘that, for purposes of sentencing ~.. .

defendant for conspiracy to distribute meth-
a.mphetamme, defendant was respon.sible for

,t.hree and one-half pounds of met.hampheb—
“amine; coconspirator teshﬁed that’ he ~had

Personally supplied defendant with three and
one-half to four pounds of methamphetamine
during course of conspiracy. Comprehensive

* The HONORABLE SUSAN WEBBER WRIGHT,
United States District Judge for the Eastern Dis-

‘remand “for ‘further ﬁndmgs on: the type‘:

Drug A.buse Prevention and Control Act o
1970, § 401(b), 21 U.S.C.A. § 841(b).

22. Cnmmal Law @304(1), 1311

District court sentencmg defendz.mtv un
der Sentencing Guidelines for conspiracy
distribute methamphetamine should not hav

taken judicial notice of type. of methamphei;-

amine involved; govemment had burden of
proof on that issue, since it aﬁ‘ected length
sentence to be imposed. U.S.S.G.'§ 1B11 e
seq., 18 U.S.C.A App.

Dean Stowers, Des Momes, IA, argued
defendant—appel]ant. -

o

Counsel who presented argument on be- :

half of the appellee was Clifford D. Wendel, :
Des Moines, IA, argued (Christopher D. Ha-
gen and Ronald M. Kayser, on the bnef), for
plamtxff appellee.

Before FAGG and WOLLMAN; Circuit'
Judgee and WRIGHT,* District Judge.

SUSAN WEBBER. WRIGHT, District
Judge.

convicted of conspiracy to distribute metham-
phetamine and of using and carrying a fire-
arm in relation to a drug trafficking crime.
He was sentenced to 240 months in prison on
the conspiracy count and sixty months in

prison on the firearms count, the terms to be §

served consecutively. . He now appeals both 3
the judgment of conviction and the sentence.
We affirm his conviction on both counts and

meﬂlamphetamne mvolved

) OnDeoember17 1992 the gra.nd]uryﬁled
a two-count. indictment  charging . Wessels
with . consplracy 0" dlstnbute .marijuana’ ,or»

methamphetamine and with using and carry
mgaﬁrearmmrelatxonboadrugtraﬂiclcng

crime. The indictment provided as follows
' tnct of Arkansas, s1tt1ng by designation.

FOIA #57720 (URTS
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Arthur James Wessels pleaded guilty to 38
conspiracy to distribute marijuana and was 4
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CIIHERE MO USTVOWESSELS . 749

B Countl“"

From on or about the st day of January,

1989 up to and mcludmg ‘the "17th day of
December 1992, the exact dates to the
Grand Jury mknown, in'the Southem Dis-

. tnct of Iowa and elsewhere, two or more

persons, known and unknown to the Grand
Jury, mcludmg ARTHUR JAMES WES-
SELS, d1d conspu'e to commit an offense

) agamst the United States, namely to know-

ingly and mt.entlonally distribute marijua-
na, a Schedule T controlled substance or a
mixture or substance. .containing metham-
phetamme, a- Schedule II controlled sub-
stance in vmlatxon of ’I‘ltle 21, United
States Code, Sectlon 841(a)(1)

This is -a violation..of Title 21,. United
States Code Section 846.

THE GRAND - JURY - FURTHER
.CHARGES: e

Count 2

That from on or about the lst day of
January, 1989 up to and including the 17th
day of December, 1992, the exact dates to

_ the grand jury unknown, in the Southern

District of Iowa and elsewhere, defendant,
ARTHUR JAMES WESSELS did 'know-
" ingly and unlawfully during and in relation
to a drug trafficking crime; to wit: conspir-
‘acy to distribute marijuaria, a Schedule I
controlled substance or a mixture or sub-
* stance - containing - methamphetamine, - a
Schedule II controlled substance, use or
‘carry a firearm. -
This is a violation of Tltle 18 United
States Code, Sectlon 924(c).

Wessels was arrmgned on January 4,1993,
and pleaded not guilty. On March 1, 1993,

he entered a guilty plea to the marijuana -
.consplracya.ndwenttomalon the metham-.

phetamine portion-of count.1 and on-the

-weapons count. ,,/The .jury - found -Wessels
guilty on both counts and the, district eourt .
. sentenced . and enbered Judg'ment agamst it

Wessels :on June. 22, 1993..

: : .II N (."-.; v .:‘;V
For his first point on appeal, Wessels chal-

10 S T e Al e s

Clte as 12 F3d 746 (8th Cir. 1993)
".'s -cient evidence to convict him of use of a
“firearm in relation to a drug conspiracy and

that the indictment was vague and testimony
was admitted in violation of the bill of partic-
ulars. He also argues the district court
erred in failing to instruct the jury on aban-
donment of a conspiracy. . .

Upon Wessels’ motion and pursuant to an
order of the district court, the government

filed a bill of “particulars on the weapons

count. This bill of particulars provided the
following with regard to Wessels' use- of a

“firearm:

1. Each and every time the defendant,
i Arthur James Wessels sold methamphet-
* amine or marijuana to Steven Grade, Brett
Rork or Sharon Jones, he had a gun pres-
ent. ) '
2. During the search of his residence on
or about February 25, 1992, guns were
found during the search of the defendant’s
resxdence and cabin.

On the eve of trial, the government provided

Wessels with a memorandum: which set forth
further details as to its witnesses’ expected
testimony" concerning possession of firearms

“during various drug transactlons The mem-

orandum stated: "

2. Steve Grade will testify that between
the first of January, 1990, and June 26,
- ~1991, when he was arrested, he and Art
. Wessels trafficked in methamphetamine on
the average of one to two times per week.
.Fifty percent of the time, Grade would
travel to Kirkville, Jowa. - Wessels always
‘-travelled with.-a weapon under his seat.
Grade believes the: firearm was a large
- - caliber. revolver... Wessels kept a loaded
_rifle by the door at his cabin in Eddyville
as did he likewise at his.house in R.R.
: Oskaloosa.  ‘In the winter of 1990, Wessels
.. arrived - at - Grade’s house carrying two
.:MAC 10 semi automatic weapons strapped
around his' neck.’>On that occasion,. Wes-
sels:and Grade d1d a met.hamphetamme
. transaction. 1 et andd st
8. - Further, ' Sharon Jones " will hkew1se
! testify about ‘the incident in ‘the winter of
1990 when Wessels arrived at the Grade
. residence -in :possession of the MAC 10
semi automatic weapon.
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Wessels’ motion to dismiss- count 2 for
failure to comply with the court’s order
granting a bill of particulars and for variance
between the bill of partlculars and t.he indict-
ment was denied.!

“{1-4] At trial, the evidence showed that
numerous firearms were seized in the search
of Wessels’ residence on February 26, 1992,
and that he was in possession of an automatic
weapon in the winter of 1990 at the trailer

" home of friends in Kirkville, Iowa.. Wessels

argues there was insufficient evidence to
show that these firearms were used in the
alleged drug conspiracy and that all the ma-
jor players except for himself had been_ ar-
rested or had dropped out of the conspiracy
by the summer of 1991. The government
maintains, and this court agrees, that mere
inactivity does not terminate a conspiracy
and that Wessels has the burden of proving
withdrawal from a conspiracy. United
States v. Askew, 958 F.2d 806, 812 (Sth Cir.
1992) (quoting United States v. Boyd, 610
F.2d 521, 528 (8th Cir.1979)). Wessels did
not present evidence that he had affirmative-
ly withdrawn from the conspiracy. He took
the position that because all of his alleged.co-
conspirators had withdrawn, abandoned, or
ceased their activities by the summer of 1991
there was no conspiracy. . .

- [5] - A jury verdict must be susta.med if
there is substantial evidence, taking the view
most favorable to the government, to support
it. United States v. Sileven, 985 F.2d 962,
967 (8th Cir.1993). : This Court finds that
substantial evidence supports the jury :ver-
dict. In, addition to the search of Wessels’
resxdence\(h.lch révealed marijuana, drug
notes, and a scale, the evidence showed that
while several members of the conspiracy had
been apprehended, not all of the participants
were in custody or affirmatively out of the

- conspiracy at the time of the search. ‘At the
‘February 26 search, a loaded derringer was

found ‘on .a shelf: in ‘Wessels’ basement, a
loaded .38 caliber revolver was found two to
three feet from marijuana, and another load-
ed revolver was found.in his garage. ' From

“this evidence, the jury could reasonably con-

‘1. Wessels had earlier moved to dismiss count 2

- under Fed.R.Crim.P. 12(b)(2),.arguing that the

‘arms possession at the trailer in the wmter

‘onxtsfacelfltcontamsal]oftheessen

‘which he must defend; and:alleges sufficient

(1980). An indictment will ordinarily be held

.Cir.1986). A bill. of particulars, however,

- did not:hear-the same evidence as the

clude not only that the conspiracy was still i m
existence but also that the firearms were
used in connection with the conspiracy. .

(6] Wessels’ also contends that the fire'}

of 1990 was neither presented to the grand
jury ‘nor specified in the bill of parlnculars.
He argues the indictment was unconstltuho

ulars was submitted to ‘the peut Jury
{7,8] ‘An indictment ‘islégally sufficient,

elements~of .the offense charged, fair 3
forms the defendant “of the charges agamst &

information to allow a defendant to plead-a
conviction or acquittal as a bar to a subse-
quent prosecution. United States v.' Young,
618 F.2d 1281, 1286 (8th Cir.), cert. denied,
449 U.S. 844, 101 S.Ct. 126, 66 L.Ed.2d 52

sufficient unless it is -so defective that it
cannot be said, by any reasonable construc-
tion, to charge the offense for which the
defendant was convicted. Id. Likewise, th
primary purpose of a bill of particulars is to
inform the defendant of the nature of .the

mize the element of surpnse at trial. United
States v. Garrett, 797 F2d 656, 665 (8th}

not a proper tool for discovery, United.States
v Hester, 917 F.2d 1083, 1084 (8th Cir.1990); 3
it is not to be used to provide detailed disclo- 3
sure of the government’s evidence, at. trial §
United States v. Automated Medical Labora:
tones, Im:, 770 de 399 405 (4th Cn' 85)]

[9 10] Wessels urges t.hat the grani juty
jury. * The only ev1dence presented ‘to®
grand jury, Wessels drgues, was that:
armis were disovered at his house on Febfi
ary 26, 1992;" yet “the * indictment alleéés
weapon possession’from January 1989 to De-
cember 1992. - He contends the govemment
was erroneously allowed to broaden the in-

mdn:tment was vague
f we B
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dictment toinclude- events other than those
of ‘February 1992.- st iy
“: [TThe "acts: proved at ‘trial may not vary
‘from those’charged in the indictment.:-A
-wvhﬂanée&‘oocurs' +when ‘ the -essential ele-

“1coients of the offense set forth in the indict-
-»:ment’ are. left .unaltered but the evidence

offered at trial proves facts materially dif-
ferent from those alleged in the indict-
ment.” Reversal is not required if. the
variance is harmless, that is, if ‘the indict-
+ment fully and fairly apprised the defen-
dant of the cha.rges he or- she must meet at
United States v. Huntsman, 959-F.2d 1429,
1435 (8th Cir.1992) (quoting Uiiited States .
Begnaud, 783 F.2d 144 (8th- Cir.1986)).
" Tests of fatal variance are: Was defendant
misled? -~ Will defendant be : protected
against a future proceeding? ‘Upon the
question of variance between indictment
and proofs, the controlling consideration
should be whether the charge was fairly
and fully enough stated to apprise defen-
dant of what he must meet, and to protect
“him against another pi'osecutlon, and
whether ‘those particulars in which the
proof may differ in form from the charge
"support the conclusion “that respondent
could have been mlsled to his injiiry.’
[TThe ‘true inquiry ~.. i§ ‘not whether
.there has been a variance in proof but
K whether there ha.s Been such a variance as
" 'to ‘affect the substantlal nghts’ of the ac-
_cused.” ;
United States v. West. 549 F2d 545 552 (8th
Cir.1977) (citations omitted). .. See alse Unit-
ed  States :v.-, Yeo,- 739 F2d 885, :387, (8th
Cir.1984) (where: there;is a variance-between
the facts.alleged. in the indictment and the
evidence offered. at trial, the issue is-one of
fairness, and actual preiudice must be consid-
ered);- e ,ue
'The grand-jury was presented evidence. of
 gun ‘possession acquu-ed through_the search
of Wessels" residence in' February- 1992; this
evidence was sufficient to support the indiet-
ment.: ‘The bill of. paruclﬂm set out that
each. and ‘every -time::Wessels-sold metham-
phetamine -or marijuana to: Grade,.Rork, or
Jones, he had a gun.present and that guns

L ‘7‘1. g v oy -
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February 1992. The government subse-
quently presented to the petit jury:evidence:
showing additional instances of gun use dur-
ing the conspiracy, ie. the winter 1990 gun
possession. ‘This does not amount to a “vari-
ance”: as. the evidence did not prove facts
“materially- different” from those alleged in
the indictment but. did prove other facts in
addition to those presented -to the grand
jury... The indictment and the bill of particu-
lars fully and fairly apprised Wessels of the
charges he would face at trial. In addition,
Wessels failed -to show how he was actually

’ preJudxced

" [11-13] Wessels further a;éues that the
district court erred in not giving his proposed
jury instruction concerning abandonment of a
conspiracy. Criminal defendants are entitled
-to an instruction on their theory of defense if
the proposed instruction is a correct state-
ment of the applicable law and is supported
by the evidence. United States v. Austin,
915 F.2d 363, 365 (8th Cir.1990). The dis-
trict court has wide discretion in deciding
which supplemental instructions to submit to
the jlry. United States v. Blumberg, 961
F.2d 787,790 (8th Cir.1992). " Wessels’ ‘aban-
donment theory was based. upon his argu-
ment that there was no conspiracy because
there were no remaining active co-conspira-
tors . The ewdence, however, was not suffi-
‘cient to allow a reasonable jury to find Wes-
sels had abandoned the conspiracy, and we
'ﬁnd the distriet court commltted no error in
denying the mstruchon. )

- oa 1L -
{14] For his second point, Wessels "ar-
gues ~the -~ district - court violated- his Fifth
Amendment right against double jeopardy by
allowing the government to :proceed with:a

* -trial - on the ' methamphetamine.: portion - of

scount 1 after he had pleaded ‘guilty to con-
“spirdcy to.distribute’ marijuana inder “cotint
#1:-Wessels contends his right against double
-jeopardy was violated because he was con-
"victed. twice ‘on the same count: once-when
the court accepted his guilty plea to conspira-
¢y to distribute marijuana and again when he
was. tried on conspiracy to-distribute meth-
amphetamine. He argues that a count can-
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not contain more than one charge, a.nd that
the guilty plea should therefore have dis-
posed of count 1 entirely.

In support of his argument, Wessels cites
United States v: Owens, 904 F.2d 411 (8th
Cir.1990) (Owens). The indictment in Ow-
ens charged the defendant with conspiracy to
distribute and possess with intent to distrib-
aute “methamphetamine/amphetamine.”” The
jury instructions repeated the ambiguous
designation’ “methamphetamine/amphet-
amine” and the jury returned a general ver-

" diet of guilty. The problem then arose as to

which substance should be used by the dis-
trict court in determining the correct sen-
tencing range. The guidelines provided dis-
parate sentencing ranges for amphetamine
and methamphetamine, with amphetamine
having the lower range and the jury did not
indicate which drug was the object of the
conspiracy. Nevertheless, the district court
concluded that methamphetamine was the
object of the conspiracy and senfenced the
defendant on that basis.

On' appeal, - we held that the sentence
should have been ca.Iculated on the basis that
the drug involved was amphetamine. Id. at
413-14." ‘We concluded” that by instructing

the Jury on an “gither/or” basis with respect .

to the two substances and by failing to en-
able the jury to indicate by use of a special
verdict form which of the two substances it
found the conspiracy to have involved, the
district court ehcxted an amblguous verdict of
guilty.” Id “at 414, Under such circum-
stances, the court erred’ in sentenemg ‘the

defendant ed on the alternative which
yielded a highér sentencing range. Id at
414—15

(18] - Wessels’ rehance on O-wens is mis-
p]aced. :Owens does not prohibit the govern-
ment from.charging a defendant in the alter-

.native so long as the verdict on each allega-

tion :is .unanimous -and independent of:the
other:~:904 F.2d. at; 414; " see also United

-States . : PagehBey, 960 F24 724, 121728
-(8th Cir.1992) (special-verdict form not re-

quired ‘where indictment. charged defendant
with conspiracy to distribute both cocaine

.and heroin when evidence indicated - defen-

dant supplied both and it would have made
no-: difference in defendant’s sentence) (per

<conspmng to vmlate the substa.ntxve statute.

-ment “upon-which he detrimentally*
“exchange for Wessels’ cooperation, ‘thé i

*subsequently informed Wessels: that it woul
-not go through with the agreement and pro-
zceeded to file a nétice of enhancemen
. learning that Wessels had a prior felony d
-conviction.. - Wessels argues that the gove

cunam) Here, there is no ambiguity in-the
jury’s verdict. Because Wessels had already;
pleaded guilty to the marijuana- conspn'acy'
the jury only needed to determine whet.her
methamphetamine was also:an object of th
conspiracy, which it did. ‘Accordingly, there?
was -no violation of Wmsels Fifth Amen
ment nghts R

[16] For h.xs final pomt, Weesels_
several challenges to his sentence. .
argues that the enhancement prov:smn
prior drug. convictions set forth in 21 U.S (8
§ 841(b) does-not a.pply to persons convict
under the drug conspiracy statute, 21 U.S.
§ 846. .Citing Bifulco v. United States,a ;
U.S. 381, 100 S.Ct. 2247, 65 L.Ed2d 205
(1980), Wessels argues that only the penal
ties applicable to the offense that was the '3
object of the conspiracy, and not those appli- 3
cable to the offender, apply by reference
from § 846. This argument is without merit:
As we noted in United States v. Askew, 958 3
F.2d at 812, the drug conspiracy statute has ¥4
been amended since Bifulco to expressly pro-
yide that convicted drug consplrators are

“subject to the same penalties as those pre-‘
seribed for the [underlymg substantive] o
fense.” ' Thus, the enhancement provision of §
§ 841(b) applies whether the conwctlon was 3
for violating the substantive statute or ;

[17] Wessels also argues the dis
court ‘should not have applied the pena.lty
enhancement because of ‘an oral plea agree3

Apparently, Wessels and the government ‘
entered into-an’ oral ‘agreement whereby i

ernment would move for a reduction in
sels’ sentence. ~ However, ‘the government:

ment breached the plea agreement, and.i
doing, engaged in- misconduct, gained an

Wessels is not entitled to relief due to the,
government’s withdrawal of its consent to the
plea.agreement. :Whatever. ‘benefits Wessels
intended to reap as"a result of the agreement

‘were-entirely contingent upon the approval

of the district court. - United States v. Walk-

-er, 927.F.24:389, 390 (8th Cir.1991).- ;- .
. Surely “neither party contemplates any

- benefit fromthe agreement unless and un-
til the trial judge approves the bargain and
accepts the guilty plea.- Neither party is
justified in- relying substantially on the

"bargain until the trial court approves it.
We are therefore reluctant to bind them to
the agreement until that time. "AS'a gen-
eral rule, then, we think that either party
should be entitled to modify its position
and even withdraw its consent to the bar-
gain until the plea is tendered and the
bargain as it then exists is accepted by the
court.

United States v. McGovern, 822 F2d 739,

744 (8th Cir.) (quoting United States v. Oca-

nas, 628 F.2d 353, 358 (5th Cir.1980)), cert.

denied, 484 U.S. 956, 108 S.Ct. 352,.98

L.Ed2d 377 (1987).

S Wessels was not justified in relying on-the

terms of the plea agreement because it had

not been approved and accepted by the dis-
trict court? In addition, he has not shown
that the government gained an unfair advan-
tage over him:in withdrawing its consent to
the agreement, such as by the use at trial of
statements made during the course of the
plea negotiations, nor has he shown a depri-
vation of due process in his subsequent trial.

Wessels was not pre]udxced by the govern-

ment’s withdrawal of its consent to the plea

agreement and the district court committed
no. error ;when. it. increased the statutory-
penalty on-account of Wessels’ prior. felony

drug convxctlon. i A B

[18] Wessels next argues the mdlctment
was duphcmous ‘and that the dJstnct "eourt
thus érred in utilizing the statutnry penaTtles
‘applicable “to ‘the " conspiracy- "td to distribute
methamphetaxmne charge as” opposed “to
those appheable to the mamuana conspn'acy
2 The dxstnct court demed Wessels pmmal mo-

- tion to enforce the plea agreement, stating that it
b; upon a plea
knows to

(% 15, US.'v. WESSELS . 1:: " *
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In support of this argument, Wessels again
cites Owens. - However, we have already de-
termined there was no ambiguity- in the
jury’s verdict.and that the jury properly
determined’ that methamphetam.me was an
object of the conspiracy. . Accordingly, the
district court did not err in utilizing the
penaltles apphwble to the.charge of conspir-
acy to dxstnbute methamphetamme

[19] Wessels: next argues the “district
court erred in ‘determining that the penalties

‘get forth in § 841(b) are based upon the
-amount. - of drugs attributable to the entire
‘conspiracy. -He - a.rgues ‘that the penalty

should be determined by using the greatest
amount ‘of any single transaction in the
course of the--conspiracy rather-than by
aggregating small amounts invelved in nu-
merous transactions. He additionally argues
that the.distriet court erred in determining
the quantity of drugs involved based of the
testimony of witness Steve Grade. We reject
both of these arguments ’

[20] One of the measures employed in
determ;mng the severity of a drug conspira-
ey offense is the amount of narcotics involved
in the entire conspiracy. United States v.
Savage, 891 F2d 145, 151 (7th Cir. 1989).
Indeed, the amount of narcotics considered in
sentencing for conspiracy includes not only
the amount involved in the transactions that

“were known to the defendant but also those

‘that were reasonably foreseeable, reflecting
the fact that each conspirator is responsible
‘for'thé acts and offenses of each one of his
co-conspirators committed in furtherance”of
the" conspiracy. Id. See also United States
-v, Tolson, 988 F.2d 1494, 1502 (7th Cir.1993)
(finding that'the defendant may beé held re-
sponsible for all marijuana transactions [18,-
500 poundsI from 1986 through "1988 “that
were reasonably foreseeable ‘to him). - Wes-
sels cités no authority reqmrmg the court to
“determine ° the’ penalty by using only “the
greatat #mount of any smgle transaction’ in
-the ‘cotirse ‘of the consprracy “and nothmg in
“§-841(b) imposes ‘such a requirement.” “The
d:stnct court properly determmed that the

be fnlse and that it would not have accepted the
plea agreement in: this case because it ouutted
the nouce of pnor oonv:cnon o
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penalties set forth in'§ 841(b) are based upon

the amount' of: drugs attnbutable to the en-
tire conspiracy.. - o

211 In addition, the district court did not
commit error in its det.ermmat:lon “that Wes-
sels was responsible for three a.nd one-half

“pounds’ ‘of methamphetamme The court
credited Grade’s testimony that he personal-
ly supplied’ Wessels with three ‘and one-haif
to four pounds of methamphetamine during
_the course of their drug trafficking activities.
Grade’s testimony, which was based upon his
" own. personal knowledge, clearly established
the amount of drugs-involved. Se¢ Uniled
States..v. Galvan, 961 .F.2d 738, 740 (8th
Cir. 1992). (trial testimony used to estimate
the amount of uncharged drugs must clearly
establish either the dates of the transactions
or the amounts of drugs involved) (citations
omitted). Although Wessels argues that
Grade’s testimony should not have been cred-
ited, witness credibility is an. issue.for the
sentencing judge that is virtually. unreview-
able on appeal. United States v. Candie, 974
F.2d 61, 64 (8th Cir.1992) (citations omitted).
We conclude that the district court’s fiidings
regarding the ‘quantity of methamphetamine
involved were reasonably supported by the
ev1dence and are not clearly erroneous h

[22] However, ‘we: do find t.he dlstnct

court erred in taking Judlcxal notice that the
met.hamphetamme involved. in t.hxs case was
D-mefhamphet.amme rather than L—metham
phetamme.’ The. court acknowledged at the
sentencing ;. hearmg that the . government
failed .to pp evxdence onrt.hxs issue, but
noted t.hat ‘been mvolved\m some 50

met.hamphet.anune cases in the Stabe of Iowa, R

none, of which involved Irm.eﬂmmphetaxmne
_Stating that under: such. circumstances the

defense was obhgated to do. more.than sim- _

_plm say the govemment had n proven that
the Jgsubst,anoe was D-methamphetamine, the
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tence, a.nd the government rather than Wes-
sels carried the burden of producing evidence;
on this issue.: United. States v. Patrick, 983
F.2d-206, 208 (11th Cir.1993) (citations o
ted).: See also United States v. Koonce;:
F2d 349, 353 (8th: Cir.1989). >Because: the’
district court did not receive any evidence-as#§
to the type of methamphetamine involved, we 3
remand for further ﬁndmgs on thls lssu

s

T

‘In sum, we afﬁrm Wessels’ convicti
‘both counits and remand for furth i
ings copsistent, with, this opinion;..

. (o SreynumBeReSTEN )
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Sgt. REEDER, Pulaskl County Jail, Little
Rock, Arkansas; Deputy Marin, Jallor, 4

- Pulaski County Jail, Little Rock, Arkana
*-.gas; Cpt. Carlton, Pulaski County Jaxl, !
-thtle Rock, Arkansa.s, Appellees
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" Inmate': brougbt 5 civil
against jail officials ‘who - shot hirn® T
glmwhenhereﬁlsedmclean Gell. The
xUmted States District Court for, the Eas!

cour_t,mover Wesse]s ob_)ectxons,,took Judmal is

cnotice that t.he methamphetarmne mvolved Or

Tlnswaserror

‘was D-methamphetanune. i

Whlle 'm'elevant to the (iuesﬁon of g'mlt, t.he ed.

type of met.ha.mpheta.mme mvolved Wwas . es-

sentxa.l to the ealculatlon of the proper sen-
1 LR UK St + 4

3. Under the sentencmg g\udehnu t.he mvolve-
ment of D-methamphetamine requires a sentence

that is significantly more severe than that for an

Judge,,held that - use of shm gun
order to sweep wolated mmate’s oonsh

quannty of L- methamphetamme
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al nght to be free- from-cruel and unusual 17..Criminal Law €=1213.10(4) .

1. Federal ( Coicts, @776

Whether conduct, if done w1th reqm.red
culpability, is sufficiently harmful to be cruel
and unusual punishment in violation of Con-
stitution is objective or legal determination
which Court of Appeals decides de _nOvO.
US.CA. Const.Amend. 8

2. Federal Courts =776

" If objective element of harm is estab-
lished to meet Eighth Amendment standard,
actors’ subjective state of mind becomes rele-
vant and s question of fact which Court of
Appeals reviews de novo. US.CA. Const.
Amend. 8

3. Cnmmal Law @1213 10(4)

Being shot with stun gun by jail officials
supported objective pain component of in-
“ate’s claim under cruel and-unusual punish-
ment clause of Constltutlon -U.S.CA. Const.
Amend. 8. :

4, Cnmmal Law @1213 10(1)

- Every . ‘malicious push or shove by Jml
officials does not amount to deprivation of
inmate’s. constitutional rights to be free from
-cruel and -unusual - punishment, USC.A.
Const.Amend.S S PR

5. Criminal Law e=1213.001) = 7 *

‘Pain maliciously inflicted by jail officials
on inmate must bé significant to violate. con-
- stitutional prohi’omon of cruel and unusual

pumshment clause.- US.C.A. Const.Amend

Dlstnct court’s ﬁndmg that stun, g'un
wasusedmgoodfmthhyjaﬂoﬁmals against
inmate to_avoid vmlenee was clearly errone-
ous, where officials used gun to force inmate
to clean his cell, and inmate did not make
any threats -to physically assault officers.

dY Y04 O5828:Rage 17

Use, of stun gun by jail officials against
inmate to enforce order to sweep his cell
violated his right to be free of cruel and
qunusual : punishment. _U.S.C.A. . Const.
Amend. 8. : :

8} Crlmmal Law @1213 10q1, 4)

In reviewing inmate’s cruel and unusual
punishment claims, Court of Appeals extends
wide ranging deference to judgment and poli-
cies of prison officials who must maintain
internal .order and discipline in prisons ‘and
who often make snap decisions in volatile and
dangerous mtuahons . US.CA.  Const.
Amend. 8. R

9. Cnmma.l Law G='1213.1

: Obdurate, wanton, or intentional inflic-
tions of unnecessary pain, not mere inadver-
tence or good faith mistakes as to amount of
force reasonably called for, violate cruel and
unusual punishment clause’ of Constitution.
U.S.C.A. Const.Amend. 8.

10.-Criminal Law €=1213.10(1, 4)

- .;Whether pain is wantonly and unneces-
sarily inflicted on inmate by prison officials
depends, at least in part, on whether force
could have plausibly been thought to be nee-
essary to maintain order in institution.and to
maintain safety of prison personnel .or -in-
mates. US.C.A. Const.Amend. 8. = .

11 Pnsons @13(4)

Law does not authonze day to-day pohc-
mg of pnsons by stun gun,

12 Prisons 6=13(2) e T el
Summary appheohons of force aré con-
stitutionally permissible when prison secunty
“and order, -or “safety” of “other inmatés or
officers, - has - been "““placéd -in ‘J“eopardy
US C.A-“Const.Amend.: 8.

B i} s
i Hovr@.rd B. Ezsenberg thtle Rock, AR,
arg'ued for appellant.

Davxd M Fuqua, North th.tle Rock, A.R
argued, forappellees LI Tt
: i R sy‘f e
. Before BOWMA.N Clrcmt Judge, st
HEANEY Senior Cn'cmt Judge, and
BEAM, Circuit Judge. -
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them unduly burdensome. The procedures
severely penalize him, he argues, because
they are excessively elaborate and costly
given the fact he will be the only bidder at
the impending sale. See supra note 1.

We disagree. The bidding procedures
established by the bankruptcy court are the
sort that routinely govern estate sales.
Moreover, the court adopted those proce-
dures precisely because of the perceived

_collusion between Fisher and Gould in
crafting the bogus second offer, Fisher’s
attack on the rebidding procedures is large-
ly a roundabout attack on the (unappeala-
ble) May 1989 order. The issue is not
whether the property should be rebid, but
how it will be rebid. Again, if Fisher be-
lieved that rebidding would be futile be-
cause he was the only potential bidder, the
time to make that argument was in an
appeal of the May 1989 order. Further-
more, we are not in a position on this
record to say whether the location of the
7.5 acre parcel does in fact limit bids to the
Weavers and Fisher. The bankruptey
court, fully apprised of the facts, attempt-
ed to find an equitable solution to the de-
fects that infected both the first and sec-
ond attempts to sell the property. Indeed,
by establishing a procedure for claims reso-
lution, the bankruptey court took pains not
to leave anyone, including Fisher, without
recourse for damages resulting from the
vacated sale; although Fisher complains
that .the rebidding procedures will prove
time-consuming and costly, we cannot say,:
under the circumstances, that it was an
abuse of djscretion to adopt this approach.

51 Fma;lly\ Fisher challenges the bank--
ruptcy court’s determination that he did
not hold a claim for breach of warranty
against Gould. Whether ‘he-did or ‘hot
turns on whether the original sale was. 3
judicial sale under Indiana law," see, e.g.,
Vonderahe v.. Ortman, 128 Ind.App. 381,
147 N.E.2d 924, 926 (1958), or a sale in’the
ordmary course of. busmess under the
Bankmptcy Code. .See, e.g., Inre Canyon
Partnmth, ‘55 BR 520, 524 (Bankr

* Case number 91—2586 Roger Curry’s appeal was
not argued but was submltled on the reoord and

1

S.D. Cal 1985) The district court declmed

to address that issue, concluding that it .

was an integral part. of the claims resolu-

tion process established by the bankruptcy )
court. We.agree. As noted, the bankrupt-}
¢y court specifi cally ordered that all pro-,
ceeds from the sale of the 7.5 acre parcel
be subject to the court’s jurisdiction for
distribution to potential. claimants. Whetb
er Fisher is entitled to recover for breach
of warranty is properly left for that stage
of the litigation. . g

AFFIRMED. . NPT ; 7
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- Defendants were convicted in the Unit. e
ed States District Court for' the Southern

Dlstnct of Indlana .Gene E. Brooks, Chlef
Judge, of, inter’ alia, . .conspiracy to manu-
facture and possess w1th mtent ho distrib-.

'b.riefs. e
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ute in excess of 50 kxlograms of marijuana,
and they appealed. . The Court of Appeals,
Cummings, Circuit. Judge, held that: (1)
joinder. of one defendant’s -perjury - counts
with other:defendants’ conspiracy counts
was proper; . (2) expert testimony regarding
eyewitness identification was properly ex-
cluded; . (3) evidence was sufficient to sup-
port-finding that each defendant participat-
ed in single, ongoing conspiracy; (4) certain
testimony was properly admitted under ex-
ceptions to hearsay rule; and (5) sentences
were not improper.

Affirmed.

1. Indictment and Information €=124(4)

Under rule permitting multiple defen-
dants to be tried together only if their
charged conduct arose from ‘“‘same act or
transaction” or “same series of acts or
transactions,” acts or transactions are con-
sidered part of “same series” if they are
performed pursuant to common scheme or
plan. Fed.Rules Cr.Proc.Rule 8(b), 18
US.CA.

See publication Words and Phrases

for other judicial constructions and

definitions. ‘ .
2. Indictment and' Information €=124(5)

Joinder of ‘perjury counts with other
defendants’ conspiracy counts was proper
under rule allowing multiple defendants to
be tried together if charged conduct. arose
from same series of acts or transactions, in
prosecution arising from alleged conspiracy
to grow marijuana, regardless of number
of years between end of alleged conspiracy
and, subsequent alleged - perjury. Fed.

Rules Cr.Proc.Rule 8(b), 18 US.CA. e

3. Indlctment and Information ¢=124(4)'
‘Consplracy and its cover-up are consid-'

ered parts of common plan, for purposes of
rulé* allowing " multiple defendants to :be

tried “together if charged conduct’ arisés’

from_common scheme or plan Fed. Rules

Cr. Proc.Rule 8(b), 18 U.S.C.A. - -—

4. Cmnmal Law ¢='620(6) g
Defendants -in ' prosecution allegmg

conspiracy to grow marijuana were not en-

titled to severance of one defendant’s per-

: T 582 0eRa fardiBwere severed,

testimony regarding perjury defendant’s

role in drug conspiracy would have. been

relevant and admissible to show that he

committed perjury and, although evidence

relating to perjury may not have been ad-

missible in separate conspiracy trial, there

was no severe prejudice. Fed.Rules Cr.
Proc.Rule 14, 18 US.C.A.

5. Criminal Law €=469.1

Expert testimony is generally admissi-
ble under Federal Rule of Evidence 702.if it
will assist trier of fact to understand evi-
dence or to determine fact in issue, but
district judge has broad discretion to ex-
clude relevant evidence that is confusing or
redundant under Rule 403. Fed.Rules
Evid.Rules 403, 702, 28 U.S.C.A.

6. Criminal Law €=338(7), 474.3(2)

Exclusion of expert testimony regard-
ing reliability of eyewitness identifications
was proper, whether under Rule of Evi-
dence 702, governing expert testimony, or
under Rule 403, governing exclusion of rel-
evant evidence on grounds of prejudice,
confusion, or waste of time; intrusion of
expert to comment on what was minor is-
sue was not necessary, especially when rec-
ord revealed that vigorous cross-examina-
tions by defendants exposed weaknesses of
identifications; moreover, defendants gave
government only four days’ notice of intent
to call expert. Fed.Rules Ev1d Rules 403
702, 28 US.C.A. S e B

7. Conspiracy @48.2(2) L

Multiple conspiracy instruction was not
required in prosecution of several defen-
dants alleging conspiracy to manufacture,
and to possess with -intent to distribute,
marijuana; defendants failed to show that
they had been prejudiced by alleged vari-
ance between indictment p,nd pro:)f:! .

A

8 Consplracy @24(1)' i 3
Essence of consplracy is agreement, to

join conspn-acy 1s bo Jom ag-reement, not

group. 7

9. Conspiracy @24(2)

 Multiple conspiracies exist when there
is no agreement toward common goal, and
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each conspirator’s agreement constitutes
end unto itself.

10. Conspiracy €=24(3)

Participants in conspiracy need not
know all other members or participate in
every aspect of conspiracy. :

11. Conspiracy €24(1), 24.5
Proof of conspiracy requires substan-
tial evidence that particular defendant
knew of illegal objective of conspiracy and
--agreed to participate in its achievement.

12. Conspiracy €=24(1), 47(2)
Because of secretive nature of conspir-
acies, formal agreement need not be prov-

en; jury may infer agreement based solely

on circumstantial evidence regarding rela-
tionship of parties and their overt acts,

13. Conspiracy &=24(3)

Parties may join or withdraw from con-
spiracy at any time without altering funda-
mental nature of conspiracy.

14. Conspiracy &40

“Employee” of conspiracy is partici-
pant in conspiracy, since employee has
agreed to perform certain duties in further-
ance of conspiracy and because employee
materially benefits from success of conspir-
acy. e

15. Conspiracy €=47(12)

Evidence in prosecution for conspiracy -
to manufacture and possess with intent to
distribute marijuana was sufficient to sup-
port finding that defendant whose agreed
duties were limited to' tending marijuana
plants and, participating in harvest was par-
ticipant in ‘&vqmll conspiracy. Comprehen-
sive Drug Abuse Prevention and Control .
Act of- 1970, - § 401(aX1), 21 U.S.CA.
§ 841(ax1). -~ - .. - E el e mh

16. Conspiracy &=47(12)

Evidence in prosecution for conspiracy-
to manufacture and possess with intent to
distribute marijuana was sufficient to sup-
port conclusion that attorney, who was. in-
volved in planting, harvesting, drying,
packing, inspecting, and transplanting mar-
ijuana, joined the conspiracy alleged. Com-
prehensive Drug Abuse Prevention and
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Control Act of 1970, -§ 401(a)1), 21 5 E
US.C.A. § 841(a)). o
17. Conspiracy €=47(12) Lo

Evidence in prosecution for conspiracy
to manufacture and possess with intent toxr
distribute marijuana was sufficient to sup-#
port finding that owner of farm ‘where
marijuana was grown joined in the conspir+s-
acy alleged; although there was' no..e

dence that defendant participated  in .h
vesting, manicuring, or distributing - mari
juana, there was evidence that he harvestss
ed corn on his farm at night when -others:
were harvesting marijuana, and-that he
had conversations with other defendants
indicating his awareness of the marijuana-
growing; jury was entitled to infer that
defendant’ was compensated for allowing
portion of land to be used for' growing'
marijuana. - Comprehensive Drug Abuse -
Prevention "and - Control Act of - 1970;
§ 401(a)(1), 21 US.C.A. § 841(ap1). ~ - -
18. Criminal Law €=417(15)

There is no need to redact inculpatory .
portion of hearsay admitted under excep- ;
tion for admissions against penal interest
as long as that portion is closely related to
incriminatory portion of statement, and
other requirements. of rule are met.. ‘Fed..

Rules Evid.Rule 804(b)(3), 28 US.CA.

19. Criminal Law: €2422(5), 662.10: - .-
Testimony by -government informant:
about- codefendant’s ‘statements that incul-!
pated defendant was properly admitted un:t
der exception to- hedrsay rule for admis:t
sions against penal interest, and admission?
of testimony did not violate confrontation®
clause, in prosecution arising fronr allegeds
conspiracy to grow marijuana; ‘statementsl
which were not made in attempt to curry
favor with law enforcement . officers but
were made to- acquaintance, were , suffi
ciently reliable. - Fec
804(b)(3), 28 .US.C.A,
Am.end' ,6.' EpERY ' R T :
20. Criminal Law ¢=662.60 5D
' Reading of .codefendant’s grand ‘jury.
testimony to jury did not violate defen-
dant’s. confrontation clause rights under
Bruton, in prosecution for ‘conspiracy t
manufacture and possess(_with intent ¢

FOIA # 57720 (URTS 1
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distribute marijuana; codefendant’s ‘grand -

jury testimony did<not: directly implicate
any- other defendant.”s:U.S.C.A." Const.
Amend. 6. . P vl e - :

21. Criminal Law €=662.10 -~ " -~

‘Admission of- codefendant’s ‘statement
to coconspirator that government had made -

mistake in indicting-one person who had
not even lived in Indiana did not, under

Bruton, violate confrontation rights of de- -

fendant, whom jury allegedly -knew was
from Indiana, in prosecution ansmg from
alleged conspiracy to grow marijuana;

statement did not directly incriminate de-_‘
fendant, but at best, exculpated one defen-

dant who was not from Indiana. -

22. Criminal Law €2422(1)

Hearsay statement related to conceal-
ment activity begun while conspiracy was
still ongoing was admissible under rule de-
fining as nonhearsay those statements
made by coconspirators within scope of
conspiracy, in prosecution arising from al-
leged conspiracy to grow marijuana. Fed.
Rules Evid.Rule 801(d)(2(E), 28 U.S.C.A.

23. Criminal Law €=1166.22(4)

Any erroneous comments to jury by
trial judge regarding evidence of marijua-
na-cultivating endeavors did not warrant
reversal of convictions.in prosecution aris-
ing out of alleged conspiracy to grow mari-
juana, even-though comments were some-
what confusing and failed to - distinguish
clearly between two different hearsay ex-
ceptions. W :
24. Conspiracy €24.15; 27 . ]

. In conspiracy pioseéution, government
is not required to prové any overt acts with
regard to particular defendant within limi-

tations period; “instead, government is re-

quired to prove that conspiracy existed into

limitations period and that defendants dxd

not withdraw_ before that period. ” -
25. Constitutional Law €=268(10) <.\,

. Witnesses =88 -1 i1yl e g

-/ District court was’ not required under
due ‘process clause: to’inquire specifically
whether defendant was knowingly and in-
telligently waiving right to testify at. trial.
US.C.A: Const.Amends. 5, 14. ° - - -

Id: 70105320 Page 19

S

26. Criminal Law <1177

It is only when it can be said with
certainty that acceptanée of responsibility
has been shown that reversal of district

. court’s denial.of réduction under Sentenc-

ing Guidelines for acceptance of responsi-
bility is warranted. U.S.S.G. § 3EL.1, 18
US.CAApp. ~ : :

27. Criminal Law &=1252 .

" Denial of reduction under guidelines
for acceptance of responsibility was proper
in prosecution for making false declara-
tions before federal grand jury; sentencing
judge made specific findings that defen-
dant did not voluntarily withdraw from

" criminal activities in timely fashion, did not

provide voluntary assistance to officials,
and stated that he felt “pressured.”
USS.G. § 3EL.1, 18 U.S.C.AApp.

28. Perjury €41

Defendant convicted for making false
declarations before federal grand jury in
eonnection with investigation into alleged
marijuana-growing conspiracy was not ille-
éally sentenced under guidelines as acces-
sory after fact, even though defendant was
principal in conspiracy; defendant was try-
ing to protect others and not himself, as he
was immunized for his testimony. U.S.S.G.
§§ 2J1.3(c)(1), 2X3.1, 18 U.S.C.A.App.

29. Criminal Law €¢=1210(4)

Consecutive sentences for conviction
on count of conspiracy to manufacture and
possess with intent to distribute in excess
of 50 kilograms of marijuana and count
alleging manufacturing in excess of 50 kilo-
grams of marijuana were permissible.

30.-Criminal Law &=986(3) - :

" District court did not err in sentencing
defendant ‘simply because it did not men-
tion every mitigating factor listed in' pre-
sentence report, ‘especially when they: were
not mentioned by defendant or counsel at
sentencing, 75 HEUI R L e e

WL &
H O

- Melanie Conour (argued), C. Joseph Rus-
sell, Asst. U.S. Attys., Office of U.S. Atty.,
Indianapolis, Ind., for U.S.

"Roger S. Curry, pro se.
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Spiros P. Cocoves (argued), Toledo, Ohlo,
for Robert C. Holland.

Glenn A. Grampp (argued), Evansvﬂle,
Ind., for Don J. Leinenbach. "

Michael J. McDaniel (argued), New Alba-

ny, Ind., for Samuei T. Harding.

Robert Canada, Evansville, Ind., Daniel -
C. Hale, Miller, Hale & Harrison, Boulder,

Colo., James W. Lawson (argued), Oteri,
Wemberg & Lawson, Boston, Mass., for
Timothy S. Curry. . -

Judges, and WOOD, Jr., Senior Clrcmt
Judge.

CUMMINGS, Circuit J; udge.

A jury found defendants Timothy Curry
(“Tim”), Roger Curry (“Roger”), Don Jef-
frey Leinenbach, and Samuel T. Harding
guilty of conspiracy to manufacture and
possess with intent to distribute in excess
of fifty kilograms of marijuana in violation
of 21 US.C. § 846. Tim, Roger, and Har-

ding were also found guilty of manufactur- -

ing in excess of fifty kilograms of marijua-
na, in violation of 21 US.C. § 841(a)1).

The jury found defendant Robert Holland
guilty. of making false declarations before
a federal grand jury in violation of 18
US.C. § 1623. The defendants raise a
number of issues regarding the propriety
of their convictions and sentences We af-’
firm.

L

Co-consplrators Mary Lynch and Brenton
Long provided the details surroundmg the
defendants’ cdﬁspn'acy to manufacture and
possess with intent to distribute marijuana.
Long testified at trial for the .government
under a grant of immunity. , Defendant
Lynch -pleaded guilty pursuant to a plea
agreement limiting her _prison term to .no
more than three years, and was. obhgabed
to testify under the agreement. ..

In late 1982, Lynch and Long helped '1‘1m
and his wife, defendant Joyce Curry (who
has not appealed from her conviction), and
others hang marijuana to dry in the base-
ment of Tim’s Niwot, Colorado, residence.
After the marijuana was dry, Lynch “mani-
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) . marijuana. Tim, Long, defenda.nt Hollandﬁé
Before CUMMINGS and FLAUM, Circuit

" they planted 500 of the plants a.nd then to;'

7 Tim’s brother, Roger, and Long, Tim, Rog—

cured" (prepared) some of it for sale, earn-;,
ing $10.00 per hour from Tim. Tim told
her that the marijuana came from Indlana s

In the spring of 1983, Tim hired Lynch‘
and Long to help clone marijjuana plants i ing
his residence. . After Tim taught them how -
to clone the plants, they (primarily Long) )5
produced approxxmately 2,500 new marijua
na plants .from thirty to fifty ‘moth
plants. Long agreed to work for' Tim
transportmg, planting, and harvestmg ‘the.

and another individual brought: ‘the 82
marijuana plants first to Nebraska yvhere
Jasper, Indiana.  In. Jasper Long met ;
er, and Holland subsequently planted the®
remaining 2,000 plants on defendant Lein- -
enbach’s farm in Otwell, Indiana. Long:
met and had conversations with Leinenbach *
in the spring of 1983, -but Leinenbach did:
not participate directly in'any of the plant--
ing activity. The spring planting was com-*
pleted by June 21, 1983. g

A person named “Rich Kelly” was men-’ :
tioned on numerous: occasions during trial:%
Testimony at trial indicated that Kelly is a
fictional character created by the defen-
dants to take blame for their marijuana:
growing, although at least some of -ther
defendants apparently still contend that he:;
is an actual person.:-A “Rich.Kelly” pur
chased a farm in Velpen, Indiana, from the; %
Jasper State Bank in September 1983.: -
cording to the Bank’s president Josep
Miller, Roger vouched for Kelly, statmgx
that he had known Kelly since boyhood.
Miller testified thatvthe real estate
tion with Kelly was "‘hlghly unusual”
cause no financlal sfabement, credlt repor
or employment venficatlon of Kelly' wa
ever done. A checkmg account was'g ene
in Kelly’s name which listed Roger as’ th
person who ‘would 'know' Kelly's Tocation:
In addition, Lynch testified that ‘she,-Tir
Roger, and Holland discussed the use-of a
fictitious . person ; named Kelly during. th
summer of 1985. .. Lynch also testified tha
the continued use of a “Richard Kelly”. as:
scapegoat was discussed by Holland, Joyce3

and hers gl R 579 90 (ORI ¢
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in 1989." ‘In the spring of 1983, Tim had
asked Long to play the role of Rich Kelly,
in whose name certain property in Indiana

was to be pnrchased but Long refused

Tun‘and "Holland ‘harvested marijuana at
Leinenbach’s farm.” To avoid detection, the
marijuana was harvested at night while
Lemenbach harvested the surrounding corn

crop.: The harvested marijuana was trans--

ported to the Velpen farm where it was
hung to dry. When the marijuana was dry,
Tim, Roger, Long, and Joyce packed it into
over 100 boxes. At Tim’s request, Long
drove 56 of the boxes to Colorado. The
boxes were eventually stored at Tim’s.
home. The marijuana was transferred
over a period of time to Lynch’s home in
Boulder, Colorado, where Lynch and others
manicured it for sale in late 1983 and early
1984. Approximately 1,000 pounds of fin-
ished marijuana were produced for sale.
Tim told Long that he (Tim) had made over
one million dollars between the 1983 mari-
juana project and a “spec house” that he
had built. )

In May 1984, an electric company em-
“ployee discovered hundreds of small mari-
juana plants growing in containers near the
Velpen farmhouse. In June 1984, Roger
asked Dennis Mehringer to estimate the
cost of plumbing repairs at the Velpen
farmhouse. Merhinger was introduced to
a Richard Kelly at the farmhouse. Around
September 1984, defendant Steven Bush
(who was found not guilty at trial) showed
Jeff Griffith where marijuana was growing
at Leinenbach’s farm. - Griffith returned to
Leinenbach’s farm and stole marijuana at
least three times in 1984. - Bush told Grif-
fith that‘the people who were growing the
marijuana included Roger and Holland: In
the Tall of 1984 Tim again asked Lynch to.
manictiresome of the - man]uana from
Indiana. -She and othérs processed approx-
imately 250 to 300 pounds of saleable mari-
juana-in:Colorado. . Tim indicated that thxs
was only. part of the harvest. .
In the spnng of 1985, “Richard Kelly”
purchased a farm in rural Martin County,
Indiana, ™ from “Mark and Cindy Hewitt.

b cId Tt eIt R by (el Tom-

my and Thelma Crane, Mark and Cindy
Hewitt, and two realtors. Mark Hewitt.
identified Tim as the person who intro-
duced himself as Kelly at the closing. One
of the realtors and Thelma Crane reaffirm-
ed their previous selections of Tim’s photo-
graph as Kelly, although neither could
make a certain in-court identification.

Thelma Crane noted that Kelly’s hair was
shorter’ and he did not have glasses.

Lynch had earlier testified that Tim’s hair
was darker than usual and that he had not
worn glasses previously. One of the previ-
ous residents at the Martin County farm
testified that she saw Tim and Roger walk-
ing around the farm twice before the sale
of the farm, and that Tim’s hair had been
lighter and he was not wearing glasses.
Another previous resident also identified
Tim as one of the two persons at the farm.
This resident saw Roger at the farm after
it was sold, and talked to Tim and defen-
dant Samuel Harding. A neighbor also
saw Harding at the Martin County farm.

In the summer of 1985, Tim offered
Lynch $15,000 to come to the Martin Coun-
ty farm-and  “weed” marijuana because
Harding had hurt his back. Lynch agreed
and came to Jasper, where she met Holland
and went to Roger’s law office to get keys
to the Martin County farm. She saw the
marijuana growing room at the Velpen
farmhouse while she was in Indiana, and
helped Roger clean the house.. During her
visit, Holland heiped Lynch weed around
the marijuana plants, Tim gave her money
for expenses, and Roger visited her.

Harding’s former - wife,- Joan Hylinski,
testified * that “Harding went "to Jasper,
Indxana, in ‘May ‘1985, telling her that he
was gomg to help some friends on a farm.
In July ‘of that" year,- ‘Hylinski traveled to
Jasper and stayed” with 'Hérdmg for ap-
proximately 10 days “at the ‘Martin County
farm, helpmg Hardmg pull ‘weeds from the
marijuana fields there. Hylinski also went
to Leinenbach’s farm with Harding and
Roger where they'inspected the marijuana
plants. Hylinski, Harding, ‘and - Roger
transplanted marijuana plants in the grow-
ing room of the Velpen farmhouse.
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In September 1985, Lynch, Tinl, Roger, »

Harding, Holland, and one other person
harvested the marijuana at the Martin
County farm. Lynch acted as a lookout for
the operation. She also assisted Tim, Har-
ding, and others with the preparation of
the barn for harvest, including putting
plastic on the floors, stringing twine be-
tween the walls, cutting a ventilation hole
in the side of the barn, and getting a large
propane heater to dry the marijuana.
When the marijuana from the Martin Coun-
ty farm was hung to dry, Tim, Roger,
Harding, and Holland went to harvest Lein-
enbach’s farm. They returned, however,
and said the marijuana had been stolen.

To avoid discovery by police, the harvest-
ers dismantled the growing room at the
Velpen farm. The valuable items were re-
turned to Colorado, as were some marijua-

na plants and some dried marijuana from.

the Martin County farm. During the clean-
up of the Velpen farmhouse, Lynch used
the central vacuum system at the house,
but the bag was never emptied. Lynch
returned to Colorado, where she and others
manicured marijuana for approximately
one month, producing about 250 pounds of
saleable marijuana. Lynch sold some of
this marijuana and observed Tim sell a
“large portion” of it in late 1985. Tim paid
Lynch $10,000 in .cash and man]uana for
her part in the undertaking. ‘

In October 1985, Jeff Griffith told pohce
about the marijuana operation and took
police officers to Leinenbach’s farm and
the Velpen farm. Police officers found ap-
proximately ZW to 3,000 cut marijuana
stalks among the corn plants and approxi-
mately 97 marijuana plants at Leinenbach’s
farm... At the Velpen farm, officers found
personal documents related to Roger ‘and
Holland, lngh-mtens:ty hght fixtures, horti-
cultural literature, handwntten notes re-
garding plant care, watering plpes, shears,
and marijuana, mcludmg some found in the
bag from- the house’s’ central vacuum sys—
tem.

Also in October, Tim. told Lynch that he
was going to clean out the Martin County
farm. Apparently before he was able to do
so, police officers located the farm from
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documents found at the Velpen farmhouse
and found approximately 5,000 cut marijua-
na stalks amid corn plants, noticed twine,
strung in the barn, and found personal
documents relating to Lynch and Hylinski.

In 1987 ‘at Tim’s request, Lynch cloned.
approximately 250 marijuana plants for
Tim and another 500 or so marijuana plants
for Roger.. In October 1988, Tim dellvered ;
approximately 900 pounds of man]uana :
Lynch for manicuring.

On September 8, 1989, Holland appeared; :
before a federal grand jury for the South
ern District of Indiana pursuant to a gra.nt, E
of formal immunity. ..Roger, Tim, and.
Long were targets of the grand jury’s in-;
vestigation. Holland testified under oath
that he had no knowledge that Roger, Tim,
or Long were involved in the marijuana
operation. After the indictment in this
case was returned in September of 1990,
Holland met with Lynch and attempted to
give her a copy of the indictment with
notes written- on it, requesting Lynch to
conform any statements she made to au-
thorities to the notes.

An indictment was returned on Septem-
ber 13, 1990, charging Tim, Roger, Joyce,.
Don Jeffrey Leinenbach, Lynch, Charles E.
Leinenbach, Harding, and Bush in Count I'
with conspiracy to manufacture and pos-
sess with intent to distribute in excess of
fifty kilograms of marijuana, from about
March or April 1983 through at least Octo-
ber 31, 1985. Count II alleged that Don
Jeffrey Leinenbach’s farm was forfeitable
to the United States. , Count III charged
Tim, Roger and Hardmg with manufactur—
ing in excess of fifty kx]ograms of maruua-
pa.in or about October 1985... Counts
through VI charged: Holland with makmg £
false declarations before the federal grand
jury. Counts VII and VIII charged Roge:
with filmg false federal income tax returns
A 'second supersedmg m_dlctment
turned on February 19,1991 - .

. Lynch éntered a plea of gullty purs nt
to a plea agreement,‘and the remaining
defendants pleaded not guilty. . The district
court severed Counts VII and VIII relatmg '
to Roger's alleged filing of false incor

tax mwowwaawz@wm 1]
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1991 At the 'end  of: the” government’s
case, the eourt'granted Charles E. Léinen-’
bach's motion for- Judgment of acquittal.

On April-6,-1991; the'j jury found all defen-

dants giilty of all counta except Bush, who

was ‘found not’ guilty.* Jeff 'Leinenbach’s

property 'was found to be forfeitable. ' Tim
and Roger were each sentenced to 20 years
with three years parole; Harding was sen-
tenced to serve 12 years with three years
parole;  Jeff Leinenbach was sentenced to
serve 18 months; ‘and Holland was sen-
tenced to serve 78 months. )

IL

The defendants raise a number of issues,
and all adopt issues raised by their co-
defendants as applicable. Unless other-
wise mentioned, the issues discussed below
apply to all defendants. '

A. Joinder of Holland’s Perjury Counts

Defendants argue . that Counts IV
through VI of the superseding indictment,
relating to Holland’s perjury before the
grand jury in 1989, were improperly joined
-with Counts I through III, which dealt with
a marijuana conspiracy from 1983 to 1985.
Rule 8(b) of the Federal Rules of Criminal
Procedure provxdes that:

Two or more defendants may be charged

in the same indictment or information if

they are alleged to have part1c1pated in
the same act or transaction or in the
same series of acts or transactions con-
stituting an offense or offenses. * * *

[AJI of the defendants need not be

charged in each count. '

“Rule 8 is construed broadly to allow lib-

eral Jomder and- thereby enhance the effi-

ciency of ‘the judicial system:’” © United
States v. Isaacs, 493 F.2d 1124 1158 ('_7th
Cir.1974), certiorari demed, 417 U.S. 976,94
S.Ct. 3184,-41 LEd.2d 1146. Joint trials
are beneficial because they increase’ court
efficiency; limit inconvenience to witnesses,
and 'avoid delays in brmgmg defendants to
trial’ . United States v. ‘Sophie, 900 F.2d
1064, . 1083 (7th -Cir.1990), certiorari . de-
nied, — U.S. ——; 111 S.Ct. 124, 112
L.Ed.2d 92. Joint tnals may also be benefi-

' ocldsxslﬁlﬂﬂe‘ié’:% RageaPdory” to one

jury, as opposed to bits and pieces of a
story being presented to several juries. Id.

(1 Nevertheless, in order to ‘avoid un-
due prejudice, under Rule 8(b) multiple de-
fendarits may be tried together only if their
charged conduct arose from the “same act
or transaction” or the “same series of acts
or transactions.” Acts or transactions are
considered part of the “same series” if they
are performed pursuant to a common
scheme or plan. United States v. Velas-
quez, 1772 F.2d 1348, 1353 (Tth Cir.1985),
certiorari denied, 475 U.S. 1021, 106 S.Ct.
1211, 89 L.Ed.2d 823. We decide this ques-
tion based on the allegations in the indict-
ment, not on the evidence adduced at trial.
Id. at 1354 (“Rule 8 on its face is about
pleading rather than proof, and there are
practical reasons for maintaining the dis-
tinction”).

[2,3] The joinder of Holland’s perjury
counts with the other defendants’ conspira-
cy counts was proper under Rule 8(b).
Holland is prominently mentioned in the
“overt acts” section of the superseding in-
dictment as an unindicted coconspirator in
the marijuana growing enterprise. Most
pertinently, it is alleged that Holland and
several of the defendants discussed the cre-
ation of a fictional character to be known
as “Richard Kelly.” Holland's perjury
counts ‘quote the statements that he made
before the grand jury which indicate that
Rich Kelly was the leader of the conspira-
cy. Although the indictment could have
been clearer in' spelling out the link, we
think that the perjury counts sufficiently
communicate that Holland’s statements be-
fore the grand jury were made pursuant to
a preconceived plan to cover up the identity
of the conspirators. - A conspiracy and its
cover-up are considered parts of a common
plan. Velasquez, 772 F.2d at 1354. . Final-
ly, the main allegatxon of perjury against
Holland relates to his statements ' that
Long, Tim, and Roger were not involved in
the marijuana ‘conspiracy. Therefore join-
der is proper here bécause proof that these
statements were false required proof of
Long’s, Tim’s, and Roger’s involvement in
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the marijuana conspiracy, so that there is
considerable overlap of evidence.! -.

The defendants argue that the consplra-
cy counts and the perjury counts were not
part of a common plan because the perjury
occurred almost four years after the end of
the conspiracy alleged in Counts I'and HI.
Counts may be joined under Rule 8(b) even
if they could not have been charged as one
conspiracy. Sophie, 300 F.2d at 1084. In-

deed, several courts have specifically held-

that perjury counts may be considered part
of the same series of acts or transactions
as the underlying conduct which was mis-
represented. Isaacs, 493 F.2d at 1159;
United States ». Swift,-809 F.2d 320, 322
(6th Cir.1987); United States v. Moeckly,
769 F.2d 453, 465 (8th Cir.1985), certiorari
denied, 475 U.S. 1015, 106 S.Ct. 1196, 89
L.Ed.2d 311; United States v.. Dekle, 768
F.2d 1257, 1261-1262 (11th Cir.1985).2 The
number of years between the end of the
alleged conspiracy and the subsequent al-
leged perjury is in our view irrelevant.

[4] Defendants’ argument that the dis-
trict court should have exercised its discre-
tion to sever the counts relating to Holland
pursuant to Rule 14 is also without merit.?
“{Slevere prejudice is required for an order
of severance and the trial judge’s refusal to
sever is rarely reversed.” Velasquez, 772
F.2d at 1852. Holland is the only’ defen-
dant who specifically argues that he was
unduly prejudiced by joinder here for the
purposes of Rule 14. - We conclude that no
defendant was unduly prejudiced, however.
Holland only argues that the jury would
have been &o&fused and prejudiced by the
numerous allegations in the indictment and
1. The defendants argue that the district court

erred by finding only ‘a “logical relationship”

between the conspiracy counts and the perjury
counts. . It is true that a mere “logical relation-
ship” between counts cannot support the joinder
of multiple defendants in“a singlé trial. "The
district court here,” howeéver; specifically noted
- that “Holland is alleged to have been involved i m
the conspiracy * * *. It is'about this very con-
spiracy which defendam Holland is alleged to
have provided false testimony during the.grand

jury proceeding.”. Tunothy Curry's Br.App. at
22,

2. The defendants rely on Umted States v Grey
Bear, 863 F2d 572 (8th Cir. 1988)f .where an
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the testlmony regarding Holland’s role in
the conspiracy. But if his trial were sev-
ered, this testimony would have been rele—
vant and admissible to show that he com-
mitted perjury. Furt.hermore, although ev-
idence relating to Holland's perjury: may
not have been admissible in a separate con-,
spiracy trial, there was no severe pre]udlee
because Holland’s grand jury testimony d1d
not directly implicate any of the other d

fendants. .Therefore the district court cor—q
rectly denied defendants’ motxon to sever,
Holland’s perjury counts.

B. Ezclusion of Expert Testzmony Re- '

garding Eyewztness Identzﬁcatwn

{5] The first in a number of ewdentlary_
objections made by .defendants relates to
the decision by- the district court to exclude,
the expert testlmony of Dr. Elizabeth Lof-
tus, a recognized authority on the issue of
eyewitness identifications. Expert testimo-
ny is generally admissible under Federal
Rule of Evidence 702 if it “will assist the
trier of fact to understand the evidence or
to determine a fact in issue * * *.” How-’
ever, “a district judge has broad dlscretlon'
to exclude relevant evidence that is confus-
ing or redundant” under Federal Rule of
Evidence 403. Krist v. Eli Lilly and Co.,
897 F.2d 293, 298 (7th Cir.1990). For the
reasons given below, we conclude that the
district Judge did not" abuse hlS dlscretlon
here.

Dr. Loftus testlmony was offered to re-
but the testimony of several witnesses who
identified Tim, Roger or Harding around
the time of the purchase of the Martin
County farm In pa.rtxcular Thelma Crane

equally dmded en bane.cour affirmed the dls-
trict ‘court’s-decision to- allow joinder.. We be;,

heve that the facts in that case (which is w1thout
precedennal value) are d:stmgu.lshable in thnt 3

“the governmem d:d not’allege any consptracy

,;Lju v-4-~.~,

3:.Rule.14-of the Federal Rules of Cnmmal Pro- ;

_.cedure prowdes in pemnent part that:,

3 If-it appears that a defendant or the go :
.o ment is prejudrced bya Jomder ‘of offenses or
“7 of defendants in an indictment or, mform

s

. " court. may order an election or separate trials
_ . of counts, grant a severance of defendants or
prov1de whatever other relief justice requires.

FOIA# 57720 (URTS 16
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" tion"or by such joinder for trial together; the ~

testified that she met a person introducing
himself as Rich Kelly at the Martin County
closing. . She identified a photograph of
Tim Curry as Rlch ~Kelly about.three years
later. At mal,eabout six_years after the
closmg, she was unable certamly to identi-
fy Tim=as' iKelly. Mark' Hewitt was also
present at the elosmg and identified Tim as
Kelly ‘at trial. * Cynthia Hawkins- testified
that around the time of the closing, she
saw on’ two different occasions two men
examine the Martin County farm where she
lived. At trial she identified Tim and Rog-
er as these two men. . Cynthia’s. husband
Robert Hawkins testified that he talked to:
two men at the Martin County property in
the spring of 1985... At trial he identified
Tim and Harding as the men he had seen.
Hewitt, Cynthia Hawkins, and Robert Haw-
kins all viewed photograph arrays and had
identified photographs on one or more 0cca;
sions before trial.

Dr. Loftus would have testiﬁed on a
number of issues relating to the accuracy
of these identifications. Among the propo-
sitions discussed in her offer of proof that
are arguably beyond the understanding of

~ an average person are: 1) witnesses invari-
ably overestimate the duration of their ob-
servation of an individual; 2) a witness’
confidence in his identification bears little
or no relationship to the accuracy of the,
identification; 3) memory fades at a geome-
tric rather than an a.nthmetxc rate; 4)
“post-event phenomena" may distort or
supplant original memory, and memory is
easily distorted by leadmg questions or oth-
er manipulations; 5) -prior photographic
1dent1ficat10ns mcrease the, likelihood that
later in-person. ldentlfica.txons w1ll be erro-
neous; .and 6) social aleohol. and man]uana
use. hmders the abihty of an mdmdual to
retain, mformatxon B T E——

-:The district court ente a-written order
denying - the .admissibility- of, Dr. Loftus
testimony,: concluding - that: 3275 .y aut’

- [Sluch testimony may be properly exclud-
.ed where the, testimony : addresses an_js-
<sue of which the jury is generally aware.

In the present eontroversy the j Jury was

4. In an oral decision to deny reconsrderauon of

,cId 701 O3 P g st odes o

£AI44E b2 USI VI CURRY il
Clte 23 977 F.2d 1042 (7th Cir. 1992)

1051

questioned during voir dire about recall
and the ability to identify persons they
had seen only briefly, or had not seen for
a period of time. Additionally, ail of the
witnesses - who identified defendants
‘were thoroughly cross examined about
" the ‘reliability of their identification, the
length of time they saw the defendant,
the conditions under which they saw the
defendant, the length of time which
elapsed between the witness seeing the
defendant and the photos or the defen-
dant in person, the number of times the
witness saw the photo arrays, and when
the witness was shown the photo array.
Thus, the jury was made aware of many
of the factors-which may effect [sic] per-
ception, retention and recall. * **
Thus, although the jury may not under-
stand the intricacies of perception, recall
and retention, the jury is generally
aware of the problems with identifica-
tion.
Government’s Br.App. at 7. The district
court’s focus on what the jury is “generally
awale” of could be a finding that Dr. Lof-
tus” tesfimony would not assist the trier of
fact under Rule 702, or it could be consid-
ered a finding that her testimony would be
unduly confusing or a waste of time under
Rule 403.4 - As has been noted, “The Rule
702 analysis * * * incorporates to some
extent a consideration of the dangers, par-
ticularly the danger of unfair prejudice,
enumerated in Fed.R.Evid. 403.” United
States ». Downing, 153 F.2d 1224, 1242
(3rd Cir.1985). - The “helpfulness factor”
under Rule 702 involves :consideration
whether the- expert testimony would be
mxsleadmg or confusing -in the context of
the trial. See id. at 1237 ¢

[6] Dr Loftus testlmony may not have
been totally unhelpful as the court noted
most persons:do not, understand the mtnca-
cies of perceptlon, retention, and recall.
The dlst.nct court also apparently had no
quarrel ‘with her competency. to tes'afy or
with the reliability of her scientific testimo-

» plicitly stated that the basis of his ruling was
both Rule 702 and Rule 403. Tr. at 2503.
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ny.* We conclude, however,. that the dxs-
trict court’s decision to exclude Dr. Loftus’
testimony was a proper exercise of its dis-
cretion, whether under Rule 702 or Rale
403. The eyewitness testimony was far
from the only evidence against the defen-
dants. Indeed, as:noted above, the bulk of
testimony came from two government wit-
nesses and co-conspirators, Brenton Long
and Mary Lynch. The testimony of Joan
Hylinski was also important. Although the
eyewitness testimony bolstered the govern-
ment’s theory that there was no real Rich
* Kelly, it can fairly be described as minor
and amounted to only one day in a. four-
week trial. The intrusion of an expert to
comment on this minor testimony was not
necessary, especially when the record re-
veals that vigorous cross-examination by
the defendants exposed the weakness of
the identifications. '

In addition, the defendants gave the gov-
ernment only four days’ notice of their
intent to call Dr. Loftus. The Third Circuit
held that it was not an abuse of discretion
to exclude expert testimony when only five
days’ notice of a proposed proffer was giv-
en. United States v. Dowling, 855 F.2d
114, 118 (3d Cir.1988), affirmed, 493 U.S.
342, 110 S.Ct. 668, 107 L.Ed.2d 708. -

Defendants’ reliance on .our decision in
Krist is misplaced. In Krist, we specifical-
ly noted that “in routine cases-the trial
judge is not required to allow wide-ranging
inquiry into the mysteries of human per-
ception and recollection.” 897 F.2d at 298.
Krist was %ot a routine case because it
involved an individual’s recollection of the
color of pills she took forty years ago. Our
case, on the other hand, is. routme—the
identifications were not of pills and took
place no more than six years after the
events-in question. Although it is likely
that it was within'the discretion of the trial
court to al]ow the eyew1tness expert testx-

5 Although we make no specnﬁc assemon as to
‘its reliability or*general ‘acceptance, ‘a number
- of cases indicate that Dr. Loftus’ field of study is
~.now well accepted. See Krist, 897 F.2d at 296
297 (specifically citing work by Loftus); United
States v. Moore, 786 F.2d 1308, 1312 (5th Cir.
1986) ("The scientific validity of the studies con-

mony here, we decline to hold that the
court was requlred to do so.- :

) tLomE us
C. Sufﬁcwncy of the E'mdence/Multzple
*Conspiracy Challenyes @ -, Bk

[7-13] . The defendants challenge the
sufficiency of the evidence to support the,
finding that each participated in a smgle,g
ongoing conspiracy. to. manufacture an
possess with an intent to distribute. mari.
juana. -Their challenge is sometimes styled.
as an allegation. that the evidence at trial;

showed only multiple conspiracies, not a,

single conspiracy, and that there was there;;
fore a fatal variance between the,.indict-;
ment and proof. In addition, they assert as

unlawful the district court’s. decision not to

give a mulitiple .conspiracy . instruction. -

We initially re;ect the defendants’ argu-
ment that the district court was required to
give a multiple conspiracy instruction. The
defendants cite United States v. Kendall,
665 F.2d 126, 136 (7th Cir.1981), certiorari
denied, 455 U.S. 1021, 102 S.Ct. 1719, 72
L.Ed.2d 140, where we stated that “if the:
possibility of multiple conspiracies exists,:
the trial judge must so instruct the jury.”
We have carefully limited this statement in’
more recent cases. ‘In United States v.
Townsend, 924 F.2d 1385, 1410 (1991), we
noted that “[t]he failure to give a proposed
multiple - conspiracy ° instruction cannot,
then, be error unless the defendants dem-
onstrate that they have been prejidiced by
the variance ftself.” Similarly,"in United
States v.” Grier, 866 F.2d 908, 934 (1989),
we stated’ that’ “[while the"district ‘court
could properly have instructed the'j jury on
the possxblhty of multlple conspiracies; it
was not required to do 30:”"'These- cases
teach that the-lack-of a muItxple conspiracy
instruction is simply one of several factors
to be considered when deciding if a defen-
dant has *been' prejudiced:by a variance.
Thus the district court did not err by fail-
“firming L“rjar;y ;aveaknesses ofe);ev;'m:ss
* identification cannot be seriously qliestioned at

this point.”); “United States.v. Smith, 736 F.2d

1103, 1107 (6th Cir.1984) (suggesting that eye-

witness expert testimony is generally accepted),

certiorari denied, 469 U.S. 868, 105 S.Ct. 213, 83
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ing to give a. multlple consplracy mstruc-
tion. . % i EREER

Before exammmg " th
ev1dence w1th regard to' ‘partioular defen-
dants, we bnefly delmeate some basic prin-
cxplw ‘of onsplracy “law. “A conspiracy
consists of a ‘combination or confederation
between two or more persons formed for
the purpose of committing, by their joint
efforts, a criminal act.” United States v.
Mealy, 851 F.2d 890, 895('_(7th"Cir.1988)’
(citations omitted). The essence of a con-
spiracy is an agreement; to join a conspira-
¢y is to join an agreement, not a group.
Townsend, 924 F.2d at 1390.

“It is the nature and scope of the agree-
ment that is the determinative factor in
distinguishing between single and multiple
conspiracies.” United States v. Sababu,
891 F.2d 1308, 1322 (7th Cir.1989). Multi-
ple conspiracies exist when there is no
agreement toward a common goal, and
each conspirator’s agreement constitutes’
an end unto itself. United States v. Paiz,
905 F.2d 1014, 1020 (7th Cir.1990), certiora-
ri denied, — U.S. —, 111 8.Ct. 1319, 113
L.Ed.2d 252. However, it is clear that the
participants in a cqnspiracy need not know
all the other members or participate in
every aspect of the conspiracy. Id. at
1323. Indeed, the whole point of a conspir-’
acy, and the reason why it is punished
separately as a crime, is to enable several

‘persons to cooperate and split duties in

order to facilitate the object of the conspir-
acy. Townsend, 924 F.2d at 1394.

In evaluating a sufficiency of the evi-
dence challenge, we review the ewdence in
the light most. favorable to the govern-
ment. If any rational jury, could have
found the defend:_mt guilty beyond_ln rea-
sonable doubt, . the conviction will be af-
firmed. United States v. Burrell, 963 F.2d
976, 987 (7th Cir,1992). ” We require “sub-
stantial” evidence ; that ‘a particular, defen-
dant knew :of the lllega.l;ob]ectlve of the
conspiracy and agreed to participate in its
achievement.” “'Id.~ Because of the Secre-
tive nature of conspiracies, a formal agree-
ment need not be proven. . A jury may
infer an agreement based solely on circum-

' OCl d: 7%5?5’0"'5%@’&“‘2 §le relationship

1sufficu-:ncy of the_

of the parties and their overt acts. Mealy,
851 F.2d at 896.

It should be stressed that the conspiracy
alleged in this case is not a complex distri-
bution scheme encompassing wholesalers,
middlemen, and retailers, nor is it one
where persons who are arguably competi-
tors (such as competing retailers) are al--
leged to be co-conspirators because of occa-
gional cooperation. Instead, this'case in-
volves a conspiracy to manufacture and
possess with an intent to distribute mari-
juana. In other words, the common pur-
pose of the defendants in this case is

" clear—to grow marijuana and make money

selling it. Cf. Burrell, 963 F.2d at 989 (“In
the instant case, however, it is easier to
establish mutual benefit and cooperation
because the defendants were acting as a-
single economic unit—large-scale purchas-
ers of narcotics.”).

We reject an argument that the proof at
trial showed three separate conspiracies
each lasting one year. The defendants
point to evidence that certain defendants
explicitly agreed to work for one year, and
that some defendants were paid for work
done in a particular year. Defendants’ ar-
gument is based on a fundamental misun-
derstanding of conspiracy law. Parties
may join or withdraw from a conspiracy at
any time without altering the fundamental
nature of the conspiracy. Sababu, 891
F.2d at 1322. * Furthermore, the fact that
certain parties were paid for a year’s work
is only of marginal relevance. It would be
artificial to divide a conspiracy to grow
marijuana into several conspiracies simply
because marijuana growing is seasonal in
nature. - Here, a core group of persons
grew marijuana in the same general area
over a number of years.- A farmer does
not start anew his or her farming business
every. year. when thé new crops are plant-
ed-<it is‘the same farmmg bnsmess as the
on mltlally started T

‘We now turn to an exammanon of the
evidence, viewed in .the light most favor-
able to the government, relating to each
defendant (except Holland, who .was not
convicted on a conspiracy count) in order to




1054-

determine if it supports a joining of the
conspiracy alleged here. : ;

1. ‘,'I‘imoﬂlyAS. Curry
Tim makes no specific argument that the

evidence is insufficient to support a finding .

that he joined the conspiracy. Indeed, the
evidence strongly suggests that he was the
leader of the conspiracy, and the other
defendants point to him in this regard.
There is no need to recount the numerous
facts that support the jury’s verdict as to
Tim. '

2. Samuel T. Harding

[14,15] Harding states that he “was en-
gaged as an employee of the conspiracy
and his agreed duties were limited to tend-
ing the marijuana plants and participating
in the harvest” Harding Br. at 8. We
agree that the record supports this charac-
terization, except for the suggestion that
these duties were in any sense lmited.
Harding is apparently arguing that only
“managers,” and not “employees,” are con-
sidered members of a conspiracy. An “em-
ployee” of a conspiracy, however, is in fact
a -participant in the conspiracy, since the

employee has agreed to perform certain.

duties in furtherance of the conspiracy and
because the employee materially benefits
from the success of the conspiracy.®

Harding stresses his role as a “manufac-
turing employee” because he thinks the
evidence cannot support the finding that he
agreed toijoin any conspiracy to distribute
marijuana™ Count I.-of the indictment
charged a conspiracy “to-manufacture, and
possess with intent to distribute ‘marijuana,
a Schedule I Non-Narcotic Controlled Sub-
stance, in a quantity of greater than fifty
(50) kilograms.” . It would seem that manu-
facturing with the intent to distribute mari-
6. “Arguably, ‘2’ more" appropriate” distinction is
~:not” between ‘employee and .manager, but be-

. tween .employee -and independent contractor

(unlike employees, independent contractors are

not considered part of the organization for
which they work). R -

7. It appears that the government crafted the
indictment in this manner to avoid a possible
statute of limitations problem. Federal crimi-
nal charges, unless otherwise specifically pro-
vided by law, must be brought within five years
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juana implies possession with an intent to.
distribute, since the cultivation of marijua-:
na necessarily encompasses its possession.”
In any event, Harding was involved not
only with the harvesting of the marijuana,
but also with the drying and cultivating of
the marijuana. The record, when read in a
light favorable to the government, Sup-uf
ports the conclusion that Harding joined,
the conspiracy and agreed to its underlying
goals, which obviously included the distri "
bution of marijuana at a profit. . _ -

Harding wisely does not argue that he.
should not be considered part of the al-,
leged conspiracy because he did not join it.
until 1985. As has been noted, a party
may join a conspiracy at any time during
its life span. .~ T 0 o

3. Roger S. Curry

{16] Roger, an attorney, suggests that
he did no more than act as legal counsel to
some of the defendants. Roger’s hands
are literally much dirtier than that. In
1983, he and others planted around 2,000
plants at Leinenbach’s farm. He was also
involved in harvesting, drying, and packing
the marijuana at Leinenbach’s farm. "In
1985, the evidence indicates that Roger in-
spected the marijuana’plants at Leinen-
bach’s farm, transplanted marijuana plants
at the Velpen farmhouse, and harvested
the marijuana at the Martin County farm
and was prepared to hatvest the marijuana
at Leinenbach’s farm. =~ o £ R L

This evidence, standing alone, would sup-
port the jury’s conclusion that he joined the
conspiracy alleged.* Roger’s argument that
he only agreed to two smaller, stand-alone
conspiracies in 1983 -and ‘1985 has already
been rejected. - Even” if Roger withdrew
from the conépiracy* in 1984' and ‘rejoined
the next’ year; bj\'s"éoﬁs i cy;:con‘viction“is‘

§ 3282, The original indictment here,Was re:
“turned on Septemiber 13,1990, very close to five
years from the énd. of the conspiracy alleged in
the indictment: (October -31, 1985).-. There is
substantial evidence to support a finding that
the 1985 harvest was in process after September
13; it is undisputed, however, that this marijua-
na wi icured for distribution (“possessed”)
after A

oH 57720-(URTS 16324
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sustainable. - Although not necessary, the-
record. supports ;the conclusion that Roger
did not, withdraw:from- the conspiracy :in
1984....In that year, Roger asked a. plumb-
ing contractor to go to the Velpen farm
house for a repair estimate. There is also
hearsay _testimony _(the admissibility of
which is discussed below) that Roger was
involved with the 1984 operation at Leinen-
bach’s farm. In sum, the conspiracy con-
viction against Roger is supported by sub-
stantial evidence.

4. Don Jeffrey Leinenbach

[17] The government's case against
Leinenbach is arguably the weakest. Lein-
enbach owned the farm where marijuana
was grown in 1983, 1984, and 1985. Itis
also apparent that he knew of and sup-
ported the growing of marijuana on his
farm. For example, he harvested the corn
on his farm at night at the same time
others were harvesting marijuana. He
also had a number of conversations with
the other defendants in this case that indi-

cated his awareness of the marijuana-grow- .

ing, including conversations where the best
method of harvesting the marijuana was
discussed. There is no evidence, however,
that he participated in the harvesting, ma-
nicuring, or distribution of the marijuana.

We conclude that there is substantial evi-
dence that Leinenbach joined the conspira-
¢y as alleged. The jury was entitled to
infer that Leinenbach was compensated for
giving up a portion of his land, which could
have been used to grow corn,, to allow the
other defendants to grow marijuana. This
is especially true since Leinenbach allowed
the marijuana-growing to occur for at least
three years. . The opposite inference would
call for. an unusual amount of generosity

on Ieinenbaéh’s part.
D. -Admissibility - of - Hearsay <'sEvi-
= * dence/Application "of - the " Bruton
CLRule

"Roger’s -brief identifies,‘in a somewhat
confu_sing manner, testimony that he be-

8. This rule provides in relevant part that:.
A statement which was at the time of 'its
making so far contrary to the declarant’s pe-
, or so far tend-
t to civil or criminal

211492 &2 US-v..CURRY.: .
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lieves is unlawfully admitted hearsay. The
other defendants adopt Roger’s arguments,
but some of them are applicable only. to
Roger. The discussion below is aimed at
Roger but applies to all defendants as nec-
essary. Roger objects to the following tes-
timony: .

‘1" Jeffrey Griffith’s Statements

(18,191 Government informant Griffith
testified that Bush told him in 1984 that he
(Bush). was working for people who had
marijuana for him to sell and also told him
that the main person was Roger Curry.
Griffith also testified that in 1985 Bush
told him that “those guys” were hiding
marijuana from him, and that those guys
included Roger Curry. The district court
allowed this testimony as “admissions
against penal interest under Federal Rule
of Evidence 804(b)3).2 Roger does not ar-

" gue that Bush’s statements do not meet the
. requirements of this rule; rather, he ar-

gues that the statements relating to his
involvement in the conspiracy should have
been redacted or otherwise not allowed in
as evidence. In its order, the district court
decided that all of Bush’s statements could
come in, except that under Rule 403 there
could be no reference to Roger as the
“ringleader.” The court also noted that
the jury would be instructed that the testi-
mony was admissible only against Bush.

We recently examined the relationship
between the Confrontation Clause of the
Sixth  Amendment and Rule 804(bX3) in
some detail in United States » York, 933
F.2d ‘1343 (7th - Cir.1991), i-certiorari de-
nied, <= US. —, 112°8.Ct. 321, ‘116
L.Ed.2d 262...York was on trial. for ‘mail
fraud'and arson. Two associates of York’s
partaér (who was kiled in th fir) testifed
at trial that she had told,them of .a plan
concocted by York and herself to blow up
the business and collect the insurance pro-

liability, or to render invalid‘a claim by the

_ declarant against another, that a_reasonable

"~ ‘person in the declarant’s position would not
. lt::ve made the statement unlss believing it to
true. :
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ceeds. Id. at 1360. This testimony was
allowed in without redaction pursuant to
Rule 804(b)3). Faced with a confrontation
clause challenge, we initially stated that
the confrontation clause question and the
Rule 804(b)3) question were really: one
question, not two:
To be admissible under rule 804(b)(3),
then, the inculpatory portion of a state-
ment against interest must be sufficient-
-:ly reliable to satisfy the confrontation
clause. There seems little reason to
treat the requirement of reliability differ-
ently in each context. Such an approach
would be needlessly complex, requiring
two bodies of case law where one will do.

Id. at 1361. The decision in Bruton v..

United States, 391 U.S. 123, 88 S.Ct. 1620,
20 L.Ed.2d 476, was not considered disposi-
tive, since the ruling in that case rested
upon the inadmissibility of the inculpato-
ry confession against the defendant. Id. at
1362. We concluded that there is no need
to redact the inculpatory portion of hearsay
admitted under Rule 804(b)(3) as long as
that portion is closely related to the incrimi-
natory portion of the statement and the
other requirements of Rule 804(b)(3) are
met. Id at 1364. ' ;

The facts in this case are similar to those
in York, and we likewise affirm the district
court’s decision to allow .all portions of
Griffith’s statement in as evidence. As in
York, the statements by Bush to Griffith
were not made in an attempt to curry favor
with law - enforcement officers but were
made to an acquaintance. ‘“[Tlhe advisory
committee ged that scenario as.an exam-
ple of an inculpatory statement that ‘would
have no difficulty in qualifying’ for admis-
sion under 804(b)(3) ? _Id. at :1363. Be—

9. ‘'We declme Roger's xnvnauon* to overrule
York, based on his reading of Idaho v. Wright;
497 US. 805, 110 S.Ct.:3139, 111 L.Ed.2d 638;
“Vincent v. Parke, 942 F.2d 989 (6th Cir.1991);
* and United States v.' Gomez-Lemos, 939 F.2d 326
-+ (6th Cir.1991).:~Our - decision” in -York is.not
,,.moonsnstent with, Wright, which indeed was dis-
cussed in’ York“'The Sixth Circuit cases are
clearly distinguishable, in that one involved in-
culpatory ‘statements made to a police officer
and the other involved Rule 804(b)(5) not Rule
804(b)(3).
Griffith violated the court’s order against re-
ferring to Roger as the ringleader when he testi-

.;land. At Roger’s request, the jury was instru
ed to consider it with respect to his case also. ‘It

cause they.-were sufficiently. reliable,
Bush’s inculpatory statements were admis-1
sible under Rule 804(b)(3) and did not vio-»
late Roger’s nghts under the Confrontat:on
Clause’ I

2.. Holland's Grand Jury Testiu'aon)"'_“,w

[20] Roger aiso objects to the reading;-

of Holland’s grand jury testimony to th
jury, claiming again that his rights under.
Bruton are implicated.)® We disagree. s

Holland’s grand jury testimony was not
facially inculpatory of any defendant. . In-

deed, the intent behind the government’s_

perjury charge was to show that Holland:

was lying when he denied on numerousgl:'

occasions Roger’s and Tim's involvement i m
the marijuana manufacturing consplracy
and instead placed the blame on Rich Kelly.
Roger points out that Holland admitted
before the grand jury that he was friends’
with Roger and Tim, and that Roger had
visited him at the Velpen farm house on up.
to ten occasions, and that Roger had lent
him money. Contrary to Roger’s asser-
tions, these statements would not have sup-.
ported.a jury verdict against him. Instead,
we. agree with the government that ‘“Hol-
land’s grand jury testimony did no more;
than put the government to its proof that
Tim, Roger and Long were participants in.
the conspn-acy as charged " Plaintiff’s BrJ
a.t 26.. ;

does not directly implicate any other defen”
dant, “the Bruton rule does not come into
play.” " United States v. Briscoe, 896 F.2d
1476 1501 (Tth Cir.1990), - cértiorari*-de-

_ﬁed that Bush told tum that Roger
mam person.” % The dxstm:t court did not abuse

a mistrial and instead cautioned the jury that ‘

i — : '

10. The dxstnct court mstructed the j jury to co!
sider the grand jury testimony only against Hol

was not to bc consxdered against or for any
_other defi

FOIA #57720 (URTS 1

iRl b .

s sl
Because Holland's g'rand jury testimony: -

1752 »e US-v.. CURRY, . -~ - 1057 .
Clte 28977 F.2d 1042 (7th Cir. 1992)

the jury to consider;the transcript as to him
supports a conclusion that it was not facial-
ly. incriminatory_to him. ;/In.addition, any
statements’ that; become mcnmmatory only
when linked. with other evidence do not fall

under the Bryton rule. Id. at 1503. Thus.

Leinenbach’s elaim that Holland’s state-
ment ‘regarding an “Otwell” farm inerimi-
nated him fails because it depends on evi-
dence that Leinenbach was the owner of
the Otwell farm.

3. Holland’s Post—Conspirecy Statement
[21)-"Lynch testified that Holland told
her aftér the first indictment came down
that the government had made a mistake in
indicting one of the people, who had not

even lived in Indiana. - Roger’s Bruton.

challenge to this testimony, -based on the
fact that the jury knew he was from
Indiana, fails for the same reason as his
challenge to Holland’s grand jury testimo-
ny. Simply put, Holland’s statement does
not- directly incriminate Roger. At best,
the statement objected to exculpated one of
the defendants who was not from Indiana.
But that does not mean that the remaining
defendants. are ' thereby  incriminated.
Since no. defendant is specifically men-
tioned, and it is not obvious that any partic-
ular defendant is being singled out as be-
ing guilty, Roger's Bruton challenge to
thls statement is w1thout ment.

4 Adm1ss1on of Other Hearsay Under

~ Rule 801(d}2WE) S

[22] In scattershot fashion, Roger ar-
gues that a number of statements were
erroneously admitted under Federal Rule
of Evidence 801(dN2)(E),..which defines: as
non-hearsay statements . made- by . co-con-
spirators within the- scope of the conispira-
cy. Under Rule 801(d}2)E), “‘a statement
by -a’coconspirator of a_party-during the
course and in- furtherance of the _conspira-
cy;is, “hot:considered hearsay, -To the ex-
tent that;Roger’s. argument.rests on, the
proposition .that-the proof.at trial showed
multiple "conspiracies and not one single
11. - One hearsay statement objected to by Roger

related to concealment ‘activity begun while the

CI d 7 OTﬁlgg'sz ﬁll oném?gnd was thus ad-

conspiracy, it fails for the reasons stated
above.

Roger ob]ects to a number- of hearsay
statements that occurred either before the
beginning of the alleged conspiracy or af--
ter its end, contending that these state-
ments do not fall within Rule 801(d)2)E).
It is true that such statements could not be
in furtherance of a conspiracy not in exis-
tence, and thus were not admissible under
Rule 801(d)2XE). However, the -state-
ments were not admitted on the basis of
that rule. Instead, it is clear that the state-
ments were admitted pursuant to- Rule
801(d)(2)(A) as admlsswns of party oppo-
nents.\! -,

{23] In general, Roger complmns tha.t
the limiting instructions regarding Rules
801(d)(2)(A) and 404(b) evidence were in-
complete. Specifically, Roger complains
that no contemporaneous limiting instruc-
tions were given regarding evidence of
1982, 1987, and 1988 marijuana-cultivating
endeavors. The comments by the district
jndge at trial regarding this evidence were
somewhat confusing, and failed to distin-
gmsh clearly between Rule 801(d}2)(E)
statements applicable to all defendants and
Rule 801(d)2)(A) statements : applicable
only to the person making the statement.
For example, the dlstnct court stated at
one point:

[If] the witness says that one of the

‘defendants- told them something, it only

applies to that particular defendant and

it doesn’t implicate the rest of them.

These eight people here are separate

*.* " and- if that defendant makes a

statement_or allegedly ‘makes ‘a state-

ment and a witness testifies, you can
only consider that evidence to that partlc-

‘ular defendant and none other, unless 1t
. unphcates .another defendant., You can
judge it based upon what they hestlfy to

and don’t take ‘that and use it to try, to

lmphwte the rest of the defendants, _"
Tr. at 1392. sThe phrase “unless 1t 1mp11-
cates another defendant” seems to contra-
dict the rest. of the instruction and caused

missible under Rule 801(d)(2)(E) Umted States
v. Doerr; 886 F.2d 944, 951 (7th Cir.1989).
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Roger’s counsel at trial to object again (the’
nature of the objection is not on the record,
but this is the only part of the instruction
not favorable to the defendants). - A similar
confusing contemporaneous instruction is
in the record. . o
We conclude” that any erroneous com-
ments to the jury do not warrant reversal
of the convictions. Detailed testimony by
Lynch and' Long spelled out the involve-
ment of the various defendants in the con-
spiracy, the existence of which is corrobo-
rated by substantial physical evidence. . In
addition, the final instructions given to the
jury lessen the impact of any error here.
Instruction Number 34 stated that:
You have heard.evidence of acts alleged
against several defendants other than
those acts alleged in the indictment.
You may consider this evidence only on
the question of intent, preparation, plan,
knowledge, absence of mistake, or acci-
dent. This evidence is to be considered
by you only for these limited purposes,
and only as to the defendants against
whom it was offered.
Instruction Number 44 contains s:mllar lan-
guage. The judge recognized that his ex-
temporaneous comments were not particu-
larly helpful, and specifically told the jury
on several occasions that they would be
receiving final instructions in which mat-
ters would be clarified. - Viewing. the rec-
ord as a whole, therefore, we conclude that
the district court committed no reversible
error. . - gy
E. Leinenbach—Statute of Limitations
(241~ Ler}énb'acli argues that he should
have been dismissed from the case because
there is no ewdence to support a finding
that he committed " an overt act in further-
ance of the conspiracy after September 13,
1985, and therefore the five-year ‘statute of
lmntatlons ‘was not "satisfied as to him’ (see
supra note 7).’ Lemenba.ch mlsstahes ‘the
law.” "The govemment is ‘not’ requlred to
prove any overt acts ‘with’ régard to a par-
ticular defendant within the limitations pe-
riod; - instead, the’ government is required

12. Similarly, application of "21 U.S.C. § 853,
which was enacted on October 12, 1984, to Lein-
enbach does not create any ex post facto con-

to ‘prove that the conspiracy existed into
the limitations period and that the defen-
dants did not withdraw before that period.
United States v.- Read, 658 F.2d 1225,
12321233 (7th Cir.1981).. Leinenbach -has
not met his initial burden to produce some:
evidence of withdrawal, id. at 1234,.and:
therefore no error- has been committed.“‘

F. Arguments Raised by Holland

1. Conviction

(251 - Holland ‘raises two specific ‘objec-
tions to. his conviction,- -He first contends
that the district court was required,; under;
the Due Process clause in the Constitution,:
to inquire - specifically 'whether he was’
knowingly and -intelligently waiving . his
right to testify at trial. “We have rejected
this identical claim on numerous occasions.
See, ¢.g., United States v. Brimberry, 961
F.2d 1286, 1289-1290 (1992); United States.
v. Thompson, 944 F.2d 1331, 1345 (1991),
certiorari denied, — U.S. ——, 112 S.Ct..
1177, 117 L.Ed.2d 422. Holland does not
give a persuasive reason for overruling:
these cases. ‘Holland also claims error-in
that the second superseding indictment, re-
turned less than a .week before trial;
changed certain dates relevant to him from
1984 to 1983.. -Holland does not rebut the
government’s assertion that these were
clerical errors  of - which Holland .should
have been aware, and does not explain why
he was prejudiced by the amendment.
Therefore his claim of error is without mer-
it. :

2 Senbence

126,271 Holland also raises a number of
issues”regarding’ his: sentence, which ‘was
caleulated in accordance. with the Sentenc
ing- Guidelines. -* He first argues-that the
district eourt erred:by: denying him a ‘two'
point reduction’ for'acceptance of responsx-
bility tinder Guidelines Section 8E1.1.. Hol
land: suggest.s that’ Judge “Brooks 'did ‘not
properly exercisé his’discrétion but rather
“rejected] his plea out of hand” (Holland'

cerns because there is no evidence that he with*
drew from the conspiracy before that date.
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Br. at 10). . The record rebuts this conten-.

tion. Judge Brooks accepted and evaluated
both written and oral statements from Hol-
land."» The -judge’made.-specific . findings
that Holland .did. not voluntarily withdraw

from-his criminal activities in a timely fash-.

ion;s he*did not provide voluntary assis- .

tance to officials; and he stated that he felt .

“pressured.” - Holland’s - App. at .57-58.

Holland’s brief on appeal states that “it.

cannot be said with certainty that Mr. Hol-
land is entitled to a reduction” (Holland’s
Br. at 10). - Yet it is only when it can be
said with certainty that acceptance of re-
sponsibility has been shown that reversal
of a district court’s denial is warranted.
Judge Brooks’ findings are not “without
foundation,” see United States v. Delgado,
936 F.2d 303, 308 (7th Cir.1991), certiorari
denied, — U.S. —, 112 S.Ct. 972, 117
L.Ed.2d 137; § 3E1.1, app. note 5, and we
therefore affirm the district court’s deci-
sion to deny Holland credit for acceptance
of responsibility.'®

Holland also argues that his due process
rights were violated because the judge
made a finding regarding the number of
plants involved in the conspiracy under a
preponderance of evidence standard, rather
than submitting the question to the jury
under a reasonable doubt standard. This

:

Court has rejected this claim, however,

United States v. McNeese, 901 F.2d 585,
605 (1890); United States v. Reynolds, 900
F.2d 1000, 1003-1004 (1990), and we decline
to revisit the question at this time, especial-
ly since Holland did not ralse this issue in
the district court. i

13." ‘Holland's sentence was also enlmnced for
obstruction of justice under Section 3Cl.1, be-
cause of his attempt to mold Lynchs testimony
to be consistent with his grand jury testimony.
Holland "argues that “he merely attempted to
determine the.extent of her knowledge in the
co'nspiracy and what informatiofi would be ex-
pected to be contained in her testi y.” It
was appropnate for t.he judge to reject thrs spm
.on the facts.

; Apphmuon note 4 of Secti :
- application of the obstruction of justice section
“ordinarily indicates that the defendant has not
accepted responsibility for his criminal conduct.
There may, however, be extraordinary cases in
which adjustments under both §§ 3Cl1.1 and
There is nothing exceptional

R 10: 70705 36:Pagacbupporing e do

(28] Finally, Holland claims that he was
illegally sentenced as an accessory after
the fact under Sections. 2J1.3(c)1) and
2X3.1 of the Guideljnes, because as a prin-,
cipal in the marijuana-growing conspiracy
he could not also be sentenced as an acces-
sory. United. States v. Huppert, 917 F.2d
507 (11th Cir.1990), is cited as authority for
this prop051t10n Huppert was econvicted of
two counts of obstructmg justice in connec-
tion with the mvestlgahon of a money-
laundering scheme in-,which he was en-
gaged, and was sentenced pursuant to Sec-
tion 2J1.2(c)(1), which like “Section
2J1.3(c)(1) contains a cross-reference to Sec-
tion 2X3.1. The court concluded that Hup-
pert could not be sentenced as an accessory
after the fact because he was protecting
himself, not others, and it was clear that he
was a principal in the money-laundering
scheme. Id. at 510-511. See also United
States v. Pierson, 946 F.2d 1044 (4th Cir.
1991) (affirming district court’s decision not
to apply Section 2X3.1 where defendant

‘was convicted of perjury but acquitted of
.the substantive underlying offense; defen-

dant obviously perjured to protect himself).
H&land’s case is different than Huppert
and Pierson, because he was clearly trying
to protect others, and not himself—he was
immunized for his testimony, and thus had
no-reason to protect himself. We conclude
that the analysis in those cases has no
relevance here.’s .

G. Non—Guideline'S. Sentenci‘rlg Objec-i
tions '

The other defendants recexved non-gulde-
line sentences, since t.he conspiracy of

trict court’s decision -to deny him " credit for
acoeptance of rﬁponsibility . N

14. In the case relied upon by Holland Umted

States v.-Rigshy, 943-F.2d 631-(6th™ Cir.1991),:
. certiorari denied, — U.S. —, 112 S.Ct. 1269,
'117 L.Ed.2d’ 496; 'the “court fOIIOWed its own’
K precedent an decl'med to hold that the jury
,.must_pass on the}quesuon ‘of the, number of
~plants involved in’the narcétics convtcnon, “al-

though it expressed drssansfacuon thh havmg
: to reeeh that - ruult. H

o

18. Holland does not raisé’ on appeal the issue
whether it was proper to sentence him-as an
accessory after the fact for an offense for which
he had received immunity against his will, an
issue he argued at sentencing.
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which they were convieted ended in Octo-

ber 1985, before the adoption of the Guide-~

lines. Roger and Harding raise issues re-
garding their sentences. Because neither
claims that the sentences imposed were
outside the’ statutory limit, the sentences

will not be vacated “unless the sentencing

judge relied upon improper considerations
or unreliable information in exercising his
discretion ot failed to exercxse any discre-
tion at all in imposing the sentence.” * Bris-
coe, 896 F.2d at 1519. We now examine
their claims of error. '

L Roger Curry =~ =~ -

[29,30]  Roger was sentenced to 10
years under Count I, 10 years under Count
I11, to be served consecutively, and a spe-
cial :parole term of three years.'® He ar-
gues that the court relied on “inaccurate
information and erroneous assumptions” in
deciding a proper sentence. We have care-
fully reviewed the record and.conclude that
the supposed errors are either taken out of
context or were clearly not the basis for
the. court’s ruling.. For example, Roger
argues that there is:no evidence that he
had a “special skill” which- was used in
connection with the purchase of the Velpen:
property.” However, the district court spe-
cifically-stated that “I don’t think it would
fit under special skills. “I am not going to
consider that in the sentencing in this mat--

- Roger's App. ‘at 25.  Other com-
ments by the judge that may have been
erroneous were in fact made in a question-
and-answer fashion, and were not in the
nature of findings.

.Roger also 2ontends -that the district
court “improperly’’ exercised its discretion
for failing to_consider mitigating factors,,
gwmg hxm consecutwe sentences, blindly

16. “He ‘was also semenced o Sérve three years
for his income tax violations,. to be served con-
_currently with ™" his’ .20-year ,, sentencé under
_Cotnits I 'and III, after pleadmg gullty to severed
Counts‘ and VIL

EYETEN

17 " To cite one example, Roger ‘states t.hat Har
ding was equally culpable with himself even
-though Roger was involved for three. .years and.
‘Harding was involved ‘only_in " 1985. :

18. " Roger also argues that Holland's gmdehne
sentence was- lmproper and that his sentence
1 1
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acceptmg government t.est.lmony, and
ing out grossly disparate sentences for
various defendants. . These arguments
without merit. - First, Judge; Brooks cons
ered as a mitigating factor’ a numberipf
letters he: received  from. Roger’s  clien
and also noted that he was:a skilled
hard-working attorney.-; Roger notes on ap
peal that he had no prior record,.had.the
possibility - of .- rehabilitation, ..showed

dren. However, there is no indication;th
the judge did. not read the presentence
port or consider these factors...We canng
hold that a district court erred snnply,
cause it-did not: mention every. mitigating
factor listed in the report, _especially when
they were not mentioned by, Roger or. hxg
counsel at sentencing.. It was also permis-,
sible for the district court to hand dow
consecutive sentences for Counts I and III.
United States v. Cerro, 775 F.2d 908, 910 i
(7th Cir.1985). Finally, we find that ,th_ea
judge adequately supported the different’
sentences the various defendants recelved 4
indeed, we find the judge’s version of the
equities more plausible than Roger’s prof-1
fered version.” In summary; the distriet!
court did not abuse its dxscretxon in senl
tencing Roger:1® ' ve T )

Finally, Roger a.rgues ‘that ‘the dls

Procedure
states "that:

If the comments of the defendant ‘iﬁ‘%
the defendant’s counsel” or testlmony [0
other mformatmn mtroduced by them ak
lege any factual inaccuracy in ‘the pres

sentence mvestlgatlon report *’ ‘”“’théj

'mg court used the number of plants as op4 :
to the dry weight of ‘the man'uana in arriving YAt

‘Roger has’ standmg to' make- this arguimen
“(which was not advanced by Holland), it-fails -
on the merits.’ Umted Stats v Haync 969-F.2d ;
"569 (7th Cir. 1992) Bl Bt
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troverted: will not be, taken into account

in sentencing. i .
Roger points to three alleged Rule 32 er-
rors..-;The first related to an allegation of
Roger’ } speual skills, - -which, - as noted.
above, the district court specifically found”
would not be considered in sentencing. Ap-~
parently Roger’s argument is that the alle-
gation-of special skills has not been totally
expunged from his presentence report, as
the district court.ordered. Since it-has
offered to ensure that the corrections have
been made, we direct the United States
Attorney’s Office for the Southern Distriet.
of Indiana to do so. Roger's second argu-

ment relates to a statement in the presen-

tence report that he obstructed justice by
filing a lawsuit against a government wit-
ness. Again, the district court agreed with
the substance of Roger’s criticisms, and
held that the characterization of Roger"s
lawsuit as an “obstruction of justice” was
not a “fact” but a legal conclusion, and
ordered Roger’s interpretation of the suit
to be included in the presentence report.

Finally, with regard to the pounds of mari-’

juana involved, the district court indica.ued
that it would not consider that information
in-its sentencing decision, in accordance
with part (i) of Rule 32(c)(3)(D)

2. Samuel T. Harding .

Hardmg was sentenced to consecutlve &
year terms under Counts I and III, w1th a
special. parole term of three years with
regard to Count III.  Harding’s arguments
about the propriety of his sentence are not

materially different than Roger’s argu-
ments, and fail for the reasons noted

above. It should be noted that his:attempt
to compare his sentence to. Lynch’s, who
entered into a plea agreement, is w1thout
merit, because her plea was condmoned on’

the express ‘promise that her sentence not»

exceedthreeyears Ly
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Defendants were convicted in the Unit-
ed States District Court for the Northern
District of Illinois, Brian Barnett Duff, J,,
of narcotics offenses, and they appealed.
The Court of Appeals, Harlington Wood,
Jr., Senior Circuit Judge, held that: (1)
evidence at sentencing. hearing was suffi-
cient to establish that cocaine transaction
involved four to five kilograms of cocaine,
and 12) remand was required for determina-
tion of whether defendant’s conduct contin-
ued beyond effective  date. of Sentencing’
Guidelines. . ; .

Affirmed in part, vacated in part and
remanded

1. Criminal Law &=1158(1)

Court of Appeals will uphold sentences
unposed under:the: Sentencing Guidelines,
assuming Guidelines apply..to conduct in
case, if Guidelines. are applied to “factual
conclusions  that are; not .clearly erroneous.
USSG § 1B1 1 et seq., 18 USC.AApp

2, Cmmnal Law e=115s(1y : f-f\ij- »

hty of’ drugs ‘involved' in“offense ‘for ‘sen-
tencing’ purposesis factual determination
subject “to -clearly =-erroneous : standard.
USSG § lBll et seq, 18 USC.A.App

- Drugs and Narcoties €133 -

.- Evidence. at ,sentencing. heanng was
sufficient to estabhsh that cocame t.ransac-
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FLINTKOTE COMPANY,
Plaintiff-Appellant, .-

. v
UNITED STATES of America,
Defendant-Appellee. -
No. 91-16618

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted March 11, 1993.
Decided Oct. 18, 1993. . -

Taxpayer sued for refund of federal in-
come taxes paid after Internal Revenue Ser-
vice (IRS) disallowed business expense de-
duction based upon taxpayer’s payment of
settlement monies with respect to civil anti-
trust claims. The United States District
Court for the Northern District of California,
Fern M. Smith, J., entered judgment in favor
of government. Taxpayer appealed. The
Court -of Appeals, Cynthia Holcomb Hall,
Circuit Judge, held that: (1) civil and crimi-
nal antitrust actions against. taxpayer con-
cerned same antitrust violation so that civil
settlement could not be deducted from tax-
payer’s income as business expense, and (2)
conspiracy to which taxpayer admitted by his
nolo contendere plea was continuing conspir-
acy coextensive in time with conspiracy al-
leged in civil actions, and thus, five-year stat-
utory penod for criminal prosecution did not
commencqutﬂ conspiracy’s.end..

Affirmed. . - caR o ne

1

1. Internal Revenue €=3358

Civil and criminal antitrust actions
against taxpayer concerned. Lsame antitrust
violation, and thus, eivil settlement amount
could not be deducted from taxpayer’s in-
come as business expense, where taxpayer
pled nolo contendere in criminal case to sin-
gle, continuing conspiracy which occurred
during time period coextensive with conspira-
cy alleged in civil suits. Sherman Anti-Trust
Act, §8 1,2,156 US.C.A. §§ 1,2; 26 US.C.A.
§ 162(g).

7 FEDERAL REPORTER, 3d SERIES

2 Cnmlnal Law =150

Antitrust conspiracy to which tax)
admitted by his nolo contendere
continuing conspiracy coextenst
with conspiracy alleged in civil S
tions, and thus, five-year statutory 3
bringing eriminal prosecutions aga
payer did not commence until o
end. Sherman Anti-Trust Act, §8 1

spiracy continued into ﬁve-year
ceding indictment, ﬁve-yea.r statube
tions for bringing criminal prosec
not insulate taxpayer from criminal’
for actions taken more than five years pi
to time of indictment. 18 U.S.CA. § 32

4. Consplracy &24. 15

for criminal prosecutions for noncapltal
fense limits how much time government

USC.A. § 3282.

5. Internal Revenue €=3358

Civil and criminal ) antxt.mst
against taxpayer concemed _same 2

deducted from taxpayer’s net mcome
ness expense, even though clvil sults

provisions while cmmnal indie
charged violation of §'1 of Sh
where same’ conduct affecting smgl_
market was alleged to violate dlﬁ'ere
utes, civil pla.mt.]ffs suffered smgle antitn
harm, and there was no ‘practical 1 metfx ‘
tracmg amount of | settlement payment atty
utable to each alleged offense. 26 U
§ 162(g), Sherma.n Ant1 'I‘rust
15, USC.A. §§ 1 2

6. Monopolies €29 -
Offenses under § 1 and § 2 of ex
Act are legally distinct even though they-n

s USRS T2OTIRTE,

208

 Norman W. Goldin' and Joseph A. Rieser,
Jr., Reed Smith Shaw- & McClay, Washing-

- ton, DC, James. P. Kleier, Morrison & Foer-

ster, San Francxsco, CA, for plmnhﬁ'-appel—
-Teresa E McLaughlm Tax Div.,, Dept. of
Justice, _Washmgton, DC, for defendant—ap—

.p'“ee & ‘»

.Appeal ﬁ'om the United States Dlstnct
Court for the Northern District of California.

Before: NORRIS, HALL and
FERNANDEZ,; Circuit Judges.

OPINION

CYNTHIA HOLCOMB HALL, Circuit
Judge:

The Flintkote Company (“Flintkote”) ap-
peals from the district court’s judgment in
favor of the government following cross-mo-
tions for summary judgment in this action
for refund of federal income taxes plus inter-

-sst paid by Flintkote for the years 1970-73.

Flintkote contests the Internal Revenue Ser-
vice's (“IRS”) partial disallowance of Flint-
kote’s deduction of $3.5 million paid to settle
a large number of civil antitrust treble dam-
age actions. The parties to this action dis-
pute whether, within the meaning of 26
US.C. § 162(g), the civil suits involved the
same violation as was charged in a subse-
quent criminal indictment against Flintkote.

The district court had jurisdiction under 28
U.S.C. § 1346(a)(1), and this court has juris-
diction of this timely appeal under 28 US.C.
§.1291. . We afﬁrm o

" The actual text of secnon 162(3) relevant to thxs

. actlon provides: .
.- If in:a criminal pmceedmg a taxpayer is con-
- victed of a violation of the antitrust laws, or his
;. plea of guilty or nolo contendere to an indict-
. ».ment or information chargmg such a violation
..is entered or accepted in such a proceeding, no
. deduction shall be allowed under subsection
(a) for two-thirds of any amount paid or in-

curred—

) m.settlem.ent of any action bronght un-
4 of the Clayton Act] on account of

: 7846582
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1In 1973, Flintkote agreed to settle a large
number of civil antitrust treble damage ac-
tions brought in the late 1960s against it and
other--manufacturers of gypsum wallboard.
Flintkote paid $3.5 million as its share of the
settlement payment, and then deducted that
amount from its federal income taxes as a
business expense. Relying on 26 US.C.
§ 162(g), the IRS disallowed $ 2,013,809 of
that deduction. The disallowance was based
on the fact that a month after the civil settle-
ment became final, a grand jury in Pennsyl-
vania' handed down a criminal indictment
against Flintkote which raised factual allega-
tions essentially identical to those in the civil
complaints. Flintkote pled nolo contendere
to the indictment. In this action, Flintkote
contests the disallowance. ’

This case requires us to interpret section
162(g), which provides that a taxpayer who is
convicted of a criminal antitrust violation (or
who pleads guilty or nolo. contendere to an
indictment charging such) may not deduct
two-thisds of any civil antitrust damages or
settlement -monies paid on account of “such
violation or any related violation.”! This
provision is an exception to the general rule
that damages or settlement payments are
deductible as. business expenses.

IL

We review the district court’s grant of
summary judgment de novo. Maisano v.
U.S., 908 F.2d 408, 409 (9th Cir.1990). Sum-
mary judgment is appropriate where there is
no genuine issue as to any material fact and
the moving party is entitled to Judg'ment as a
matter of law Id. 2 i

26 USC. § 162(g) :
Only two feported cases interpret section
"~ 162(g); meither answers the question presented
“in this appeal ' See Federal Paper Board Co., Inc.
‘v. Commissioner ' of ‘Internal Revenue, 90 T.C.
1011, 1988 WL 46843 (1988), and Fisher Compa-
“nies’ Inc.'v. Commissioner of Internal Revenue, 84
‘T.C. 1319, 1985 WL- 15365 (1985), affd mem.,
806 F.2d 263 (9th Cir.1986).
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The question we consider is whether the
IRS properly disaliowed under section 162(g)
Flintkote’s deduction for money paid to settle
civil antitrust actions on the ground that the
settlement concerned .the same violation to
which Flintkote pled nolo contendere in a
criminal antitrust action.?

_ Flintkote advances two principal argu-
ments to support its assertion that the civil
antitrust actions and the criminal indietment
did not concern the same violations. Flint-
kote first contends that because the statute
of limitations for criminal antitrust actions is
five years® Flintkote’s conviction on the
eriminal indictment only concerned conduct
within the five-year period preceding the
1973 retwrn of the indictment. Thus, for
purposes of calculating the disallowance, the
settlement payment, which released Flint-
kote of liability for alleged conspiratorial con-
duet lasting from the late 1950s until 1973,
should be apportioned between the five-year
statutory period (1968-1973) and the years
prior to that.*' Flintkote asks this court to
hold that a deduction should be allowed for
the portion of the settlement payment attrib-
utable to the prior years. Essentially, Flint-
Kkote argues that because it was not criminal-
ly liable for conduct beyond the five-year
statutory period, it was not convicted of any

2. Section 162(g) permits disallowance on settle-
ment monies paid on either the same or related
violations. . A “related” violation within . the
meaning of this section is governed by Treasury
Regulation 1.162-22(c) (stating that a violation of
the Federal antitrust laws is related to.a subse-

~ quent violadign if 1) with respect to the subse-
quent violatior® the United States obtains both a
judgment ‘in a criminal proceeding and an in-
junction against the taxpayer, and 2) the taxpay-
er's actions which constituted the prior violation
would have contravened such injunction if such
injunction were applicable -at jthe ‘time of the
prior violation). Under this specific definition,
both parties agree -that ‘the.‘sen'lement. clearly
arose out of violations that were not "‘related”’ to
the violation charged. against Flmtkote in ‘the

. subsequent criminal indictment. - Thus, the ques-

_tion presented is whether the settlement was, on

account of the same violation—i.e. such viola-
tion"—as that charged in the criminal indict-
ment. )

3. 18 U.S.C. § 3282, which applies here, pro-
vides: “Except as otherwise expressly provided
by law, no person shall be prosecuted, tried, or
punished for any offense, not capital, unless the
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vxolatlon occumng in the years before:196
and thus the pre-1968 violations: on which
civil settlement was based were not the
as any criminal violation. .:: c. 7 iz ¢
Flintkote’s second argument is that” be
cause the civil suits alleged violations of pé¥s
eral separate antitrust laws, includin;
1 of the Sherman Act, and the criminalj
dictment charged only a violation of se

1, a portion of the settlement payment
be allocated to violations other than;
tion 1 and a deduction permitted for
portion. In other words, thtkote
that section 162(g) shotild ot apply_
portion of the settlement: payment attribi
able to violations of statutory provisions n
alleged in the criminal indictment.

A Were the violations not the same be-
cause they involved different time pe--
riods? .

[1]1 The district court found that thein::
dictment charged misconduct occurring:
ing the same time period as that alleged
the civil cases. The court found further that %
by pleading -nolo contendere to the ‘indit
ment, Flintkote admitted every essential el
ment of the offense pleaded in the indict-
ment, including ‘the allegation that-the o}
spiracy extended back to the early 1960s®

. indictment is found or the information is ms
ed within five years next after such offense shall 1
have been commmed ¢ - -

4, In Flmr.kote s opemng bnef it argued tha the
settlement only covered conduct continuing* up
_until 1968, and that the time periods. covered:b
the criminal mdxctment and by the civil settle-3

1973, the date of that agreement.””
conceded that section 162(g) thus app
“'settlement payment to ‘the ‘extent tha
jutable to vmlatxons ‘within' the’ five

“ered the entife alleged consp:racy or Jus
from 1968 to 1973. .

s. Spec:ﬁcally. the indictment stated in the
tion titled “Offense Charged” that the anti

conspife) fedut 5T

-
€
or to 1960 and continuing ereaéer ;ﬁeast un

Noting that the criminal antitrust laws have
a five-year limitations period, the court con-
cluded.that. Flintkote's; present troubles are
traceable to its,own mistake in failing to limit
the_ scope: of ;its. nolo. contendere plea to its
post-1968 -activities. . The court. found that
Flintkote had “ample opportumty, in 1973, to
consider the tax consequences of its plea and
adjust its - plea accordingly,” but instead
chose not to contest' the allegations in. the
indictment. The district- court held that by
not raising the affirmative defense of statute
of limitations when entering its plea, Flint-
kote waived that defense for future proceed-
ings. : i =

The district court correctly determined
that the violations alleged in the civil suits
and charged in the criminal indictment were
the same, but erred in focussing on the ques-
tion of waiver in reaching that result. Flint-
kote is not arguing after the fact that prose-
cution was barred by the statute of limita-
tions—that is, Flintkote is not trying to raise
in this action a limitations defense to the
form of indictment or the conviction. More-
gver, as d15cussed below, Flintkote never had
a statute of limitations defense to begin with,
thus no affirmative defense existed for it to
raise or waive at the plea hearing. The
question here is not whether Flintkote can
now limit its conviction by invoking the stat-
ute of limitations. Rather, Flintkote raises
the question of what the scope of its.convie-
tion was in the first place. We can answer
this question without considering waiver doc-
trine.

[2] Flintkote argues that by pleading
nolo .contendere it only- .admitted: allegations
of conduct within the five years preceding
the return of the mdxctment, because under
the statute of limitations that is the only time
period for which it could possibly. have been
criminally Hable. ; . See Uniled. States . Hel-
ler, 579 F2d 990, 998 (6th Cir.1978) (by plea
of nolo contendere appellant adxmtted every
&sentml element of the offense well pleaded

_sometime in 1973.” In the section titled “Juris-
diction and Venue” the indictment stated that the
“aforesaid combmauon and conspiracy was car-
ried out ... within five years next preceding the

53 28-Page 29
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in indictment). Flintkote’s argument fails
because the conspiracy to which it admitted
by its plea was a continuing conspiracy (co-

‘extenisive in time with the conspiracy alleged
‘i the civil ‘actions),® and therefore the five-

year statutory period did not commence until
the conspu'acy’s eml. R

13,41 As long as some'part of the con-
spiracy . continued into” the five-year period
precedmg the mdlctment, the statute of limi-
tations did not msulate Flmtkote from crimi-
nal hablhty for actions taken more than §
years prior to the time of - decjcment. See
United States ». Dynalectric Co, 859 F.2d

1559, 1563-65 (11th Cir.1988), ‘cert. denied,

490 U.S. 1006, 109 S.Ct. 1641, 104 L.Ed.2d
157 (1989); United States v. United States
Gypsum Co., 600 F.2d 414, 417-18 (3d Cir.),
cert. denied, 444 U.S. 884, 100 S.Ct. 175, 62
L.Ed.2d 114 (1979); United States v. Walker,
653 F.2d 1348, 1347 (9th Cir.1981), cert. de-
nied, 455 U.S. 908, 102 S.Ct. 1253, T1
L.Ed.2d 446 (1982); United States v. Inryco,
Inc., 642 F.2d 290, 293 (9th Cir.1981), cert.
dismissed,"454 U.S. 1167, 102 S.Ct. 1045, 71
LEd2d 324 (1982). In other words, al-
though the statute limits how much time the
government has to indict an alleged violator
once a conspiracy is complete, it does not
limit the temporal scope of a conspiracy for
which a violator is liable. See United States
v. All Star Industries, 962 F. 2d 465, 476-T7
(5th Cir.) (statute of limitations does not limit
antitrust. defendants’ liability for restitution
to losses occurrmg within five years pteced—
mg mdlctment defendants ordered to pay
restltutlon for losses ﬁ'om entzre conspxra.cy),
cert.dgnwd,—US. 113SCt.377 121
L.Ed2d 288 (1992). -

Because F]mtkote  pled

(“To o contendere to

u-acy ged, in
conclude that the cmL a.nd criminal actlons

6. As:the government points out, .the Supreme
Court held in United States v. Kissel, 218 U.S.
601, 607-08, 31 S.Ct. 124, 125-26, 54 LEd 1168
(1910), that a conspiracy in violation of the Sher-
man Act is a single event that has “continuarice

_in time,” and is not a *‘cinematographic series of
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against Flintkote concerned the same antl-
trust violation.

B. Were the violations not the same be-
cause they involved different anh‘trust
laws’ .

{5, 6] Flintkote asserts that the c1v11 suits
alleged violations of several separate, distin-
guishable antitrust provisions,” while the
ceriminal indictment only charged a violation
of section 1 of the Sherman Act. = Flintkote
accurately notes that offenses under section
1 and section 2 of the Sherman Act are
legally distinet even though they may over-
lap. See American Tobacco Co. v. United
States, 328 U.S. 781, 788, 66 S.Ct. 1125, 1128,
90 L.Ed. 1575 (1946) (section 1 and section 2
are separate statutory offenses and “require
proof of conspiracies which are reciprocally
distinguishable from and independent of each
other although the objects of the conspiracies
may partially overlap”); United States v. So-
cony-Vacuum Oil Co., 310 U.S. 150, 226 n.
59, 60 S.Ct. 811, 846 n. 59, 84 L.Ed. 1129
(1940) (“the crime under § 1 is legally dis-
tinet from that under § 2 ... though the two
sections overlap in the sense that a monopoly
under § 2 is a species of restraint of trade
under § 1”). The government argues in re-
sponse that though the various antitrust laws
are separately punishable, they overlap sig-
nificantly, and conduct that violates seetion 1
of the Sherman Act can violate other provi-
sions as well.

Because the civil suits alleged separate
violations of the antitrust laws, Flintkote’s
argument that section 162(g) should be ap-
plied only to the portion of the settlement
payme%ble to a violation of section
1 of the nan Act has some surface ap-
peal. However, Flintkote has not suggested
any method by which the settlement pay-
ment could be apportioned. Flintkote cites
Federal Paper Board, 90 T.C. at 1011, 1988
WL 46843, for the proposmon that the settle—
ment payment should be allocated among the
various alleged “statutory violations, but thé
differences’ between' that cise and this one

ais'sﬁ'm;t cbnspimcie“s."_f Id. at 607, 31'S.Ct. at
7. Flintkote states that ‘[a]ithough d:e civil com-

plaints claimed a violation of section | of the
Sherman Act, many of them also alleged claims

thhhght the problem mherent in Flin
position. e Y
-In Federal Pape'r Board, the company
indicted - for antitrust violations inve
price-fixing in the market for folding
and settled ‘civil litigation in which
alleged to have conspired to fix prices'of
folding cartons and-milk cartons.: Th
Court determined “that-the violatio:
rise to the criminal action was not th e

tween milk carton claims and foldin,
claims, based on the aggregate sale
the settling defendants to the settlin
tiffs in the civil class actiori. The court'He
that section 162(g) applied only to'the rh"h
of the payment allocable to the foldmg‘cartb 4
claims.’ & oy

In the circumstances of Federal 'Pape)r
Board, the antitrust harms to the folding ¥
carton and milk carton markets were dxs-
in each market, the court could readily ascef, 3
tain an actual proportion to use in allocating 3
the settlement payment. ‘Federal Papér
Board's misconduct in each of the different
product markets was, in effect, different
conduct, even though the civil: plaintiffs
leged a single conspiracy. - In Flintkote’s
uation, however; the same-conduct affectin;
single product market was alleged to violaté 3
different statutes. Though the civil pla.mtlﬂ’g
alleged separate offenses, they suffered®3}
single antitrust harm. Thus, we see né. p:
tical method of tracing the amount of*
settlement payment attributable to each
leged offense. 'Moreover, the various cla
in“the civil "case were, essentially, differs
ways of characterizing the results of'a:
set of core activities'in which the ‘cons
tors engaged. - We see no legal Jushﬁca
for- allocating the damages even if an
tion could somehow be apprommabed

* We conclude" that “even though ‘the c1vily
actions’ alleged violations of antitrust laws i}
addition ‘to 'section” 1 “of the Sherman Kt

“of monopohzanon and attempts to fonop
“violation of section 2 of the Sherman Act;
tive dealing arrangements in violation of -

3 of the Clayton Act, and price discrimination’:
violation of the Robinson-Patman Act.” "%

FOIA # 57720 (URTS 1634

377157 HENDERSON v: FAA. - 875
Clteas 7 F.3d 875 (9th Cir. 1993) .

those actions alleged-a single conspiracy. aris-
ing from a single set of facts—the same
conspiracy and facts which formed-the basis
of the criminal indictment.. . Flintkote has
presenbed no. bams for detenmmng that the
civil actlons a.nd criminal indictment involved
dlfferent vmlai:wns~

We hold that the IRS properly disallowed
Flintkote's deduction for money paid to settle
civil antitrust actions on the ground that the
settlement concerned the same violation to:
which Flintkote pled nolo contendere in a
criminal antitrust action. The violations al-
leged in the ecivil suits and charged in the
criminal indictment resulted from the same
continuing conspiracy, and therefore did not
involve different time periods. - In addition,
the civil and criminal violations were the
same because both involved section 1 of the
Sherman Act, and because the additional
statutory offenses alleged in the civil actions
are not practicably separable from the sec-
tion 1 offense.

AFFIRMED.
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Heheopter pﬂot sought review of suspen-
sion of license by National Transportation

Safety Board. The Court of Appeals, Poole,

d: 70795320 Page 30

> 0 t. 18- 1993 HERI L ,
Decxded ¢ : .-i; from-helicopter and that they would shoot

Circuit Judge, held that: (1) aerial photogra-
phy exception to Part 135 regulations was
applicable even though, after flight com-
menced, pilot learned that passengers de-
sired a landing as well as the opportunity to
take - photographs; (2) evidence sustained
finding that pilot operated helicopter below
minimum safe altitude, regardless of the like-
lihood of a power unit failure; and (3) evi-
dence sustained finding that pilot did not use
reasonable judgment in flying the helicopter
very low at a slow speed over congested area.

Affirmed in part and reversed in part.

1. Aviation &35

Court’s review of National Transporta-
tion Safety Board’s decisions is narrow and
court will uphold them unless they are arbi-
trary, capricious, an abuse of discretion, or
not otherwise in accordance with the law;
NTSB factual findings are conclusive when
support by substantial evidence in the rec-
ord, but purely legal questions are rewewed
de novo.

2. Ayiation ¢33

I pilot knows, prior to departure, that
passengers desire landing in addition to aeri-
al photography, flight is not exempt from
Part 135 regulations governing altitude for
helicopters in congested areas but, where
pilot hired for aerial photography finds out
only in the air that the passengers desire
landing, the aerial photography exception ap-
plies.

3. Aviation &=33

When plans. for landing in addition to
aerial photography are unknown to helicop-
ter pilot before departure, pilot is exempt
from Part 135 regulations governing aititude
no matter when during the flight the pilot
learns of the plans to land. - -

4, Avmtlon <33

*’ Fact that fiews photographers told pilot
that they did not need to have door removed

through the window did not show that heli-
copter pilot knew before departure that pho-
tographers would desire a landing in addition
to aerial photography so as to prevent appli-
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ing a lower rate to customers who would not
otherwise be steam heat customers was ra-
tionally related to the legitimate goal of en-
suring the economlc vmblhty of the steam
loop. -

[71 Besides helping ensire the_ survival of
the steam loop, the classification was also
rationally relited to another legitimate gov-
ernmental purpose: promoting thé loop’s ef-
ficiency. Customers who have on-premises
boilers have the ability to provide their own

- heat without using the steam loop. For this
reason, the interruptible rate service agree-
ments, unlike the standard rate agreements,
contained a provision granting Bi-State the
right to terminate steam service for any rea-
son on ten days’ notice. This provision al-
lowed Bi-State to continue to attract new
customers while retaining the ability to ra-
tion steam in the event of a shortage; during
periods where steam usage is extremely
high, for example, Bi~State can satisfy the
needs of standard rate customers by termi-
nating service to interruptible rate custom-
ers. We need ot speculate, as BLF would
have us do, about whether there will ever be
such a shortage of steam heat. The salient
point is that Bi-State could have believed
that offering a lower rate to customers with
boilers in exchange for the right to interrupt
service at will would encourage supply to
meet demand while at the same time ensur-
ing necessary . flexibility . in -the system.
Thus, interruptible rate customers received a
lower rate for two good reasons: they would
not have becoén;:fiﬂgtate’s customers other-
wise at a timéwhen the steam loop needed
new_ customers to survive and, unlike the
standard rate customers, they could tolerate
service interruptions in the event of an emer-
gency.. For this reason, the classification is
immunized from BLF’s equal protection chal-
lenge ST HC L AL SN

BLF’s final :'¢claim is - thatBi-State “and
Thermal arbltranly applied the interruptible
rate. > It argues -that Thermal amended' the
interruptible rate service agreements of “cer-
tain customers”. by eliminating the provision
granting Bi-State:and Thermal authority to
terminate service on ten days’ notice. Appel-
lant’s Br. at 15. Under the amended agree-

" ments, these customers retained the immedi-

T NALASYE *s: 54
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ate nght to become standard rate customers»
in the ‘event of a steam shortage, eliminating §
the possibility of a service disruption.- The 3
only customers: who BLF -‘claims ' received 3
such favorable treatment, however, weré irx
terruptible rate customers in the first place.
If BLF is arguing that it was treated differ;
ently to the extent . Thermal did not oﬂ‘er
an amended mterruptihle rate agreemenf, :
reject such a claim because BLF . did not 3
qualify for the interruptible.rate and th
not similarly situated to those custnmere vt
negotiated amended agreements See & J'

(11th. Cir.1987). (expla.lmng that “[d]lﬁ'eren
treatment of dissimilarly _mtuated persons 3
does not violate the equal protection clause”),
cert. denied, 485.U.S. 961, 108 S.Ct. 1225, 99
LEd2d 425 (1988). "

Alternatively, BLF could be arguing that
the amended agreements undermine the effi-
ciency rationale behind the dual rate system.
As to customers with amended interruptible 3
rate service agreements, Bi-State cannot ter- - >
minate their service selectively in the event
the steam loop is overextended because.they
may elect to become standard rate customers
and continue service. - Thus, BLF asserts,
these customers did not receive a lower rate
in exchange for Bi-State’s right to interrupt
service at will; rather, they impermissibly
received. a lower rate than standard rate
customers whose service contracts were func- E
tionaily ldentxcal ; . .

[8] We have already explmned however,
that the Constitution does not prohiblt the
govemment from cha.rg'mg different rates for
the same serwce if there isa Fational basxs
for domg s0. Even absent ‘the contract pro-
vision a.llowmg 8¢ \mterruptmn at the
dlscretlon ‘of BhState, a ratlonal bams exist-
ed for oﬁ'ermg the lower rate to these eu.s-
tomers the ‘need’ to’attractknew customers
and preserve the steam loop. : If anyone ‘has
a right to complain ‘about ~ the “amended
agreements, it is the similarly sitnated inter-
ruptible rate customers: who are still: subject
to 'service termination on ten- days’ notice.
That -several interruptible rate - customers
had contracts eliminaf
mterruptl Avﬁe:%n m m&ﬁ 6 3

State’s application of the dual rate system

e ol i Sl b O O b bl A A 5 iV & s 3
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arbitrary or irrational as:to.BLF..: Cf. Ma-
home v. Addicks Util. Dist..of Harris County,
836 F.2d 921, 932-33 (5th Cir. 1988) (applying
ratlonahty mt ‘o’ claim that’ government se-
lechvely ‘miposed’ additional ‘equirements on
some apphwntsaseekmg Iand annexatlon)

[9] At bottom, BLF’s clalm is t.hat it had
a. nght to the same rate for steam heat as
customers ‘with gas-fired boilers _The Con-
stitution ‘accords it no such right. Under
rational basis review, the government has
wide latitude to distinguish between different
groups to further. legitimate i interests. Here,
Bi-State and Thermal could have beheved
that distinguishing between steam customers
who had gas-fired boilers and 'those who did
not would allow the steam loop to survive for
the refuse-to-energy plan and to function ef-
ficiently. Whether or not these objectives
actually motivated defendants to develop the
dual rate system, we cannot say that the
classifieation was irrational on its face or that
Bi-State and Thermal applied it arbitrarily
as to BLF. Thus, we hold that defendants
are entitled to summary judgment on BLF’s
equal protectlon claim.

‘B. Attorney’s Fees ’

Bl—State and Thermal claim that they are
entitled to attorney’s-fees under.42 U.S.C.
§ 1988. Under § 1988, “the court, in its
discretion, may allow the prevailmg party [in
a § 1983 ‘action], other than the United
States, a reasonable attomey’s fee as part of
the costs” 42 US.C. § 1988(b). To the
extent defendants request attorney’s fees for
services performed- in.connection :with the
proceedings in d:smct court, we reject such a
cla.lm The'j,cl no authonl:y for the propo-

[10 11] We may huwever,«award attor-
ney’s fees to the prevailing party on appeal
for legal services performed in connection
with the appeal. *Seé Reel v. Arkansas Dep't
of .Correction, 672: F.2d 693, 699 (8th Cir.
1982). 'A prevailing defendant-appellee is en-
titled to attorney’s fees “only if the plaintiff's

s, unreasonable or- without
grought in sub-

Jectxve bad fal 2

Munson v. Friske, 754

F.2d 683, 698 n.-10.(7th Cir.1985). Although
BLF did-not.have a strong claim, we cannot
say that. its- appeal was. frivolous,. unreason-
able or without foundation. - BLF-had plausi-
ble, . though . unavailing, ..legal arguments.
This .is - not “one -of the few cases where
defendant-appellees [are]- entitled to -attor-
ney[’s] fees for appellate work." Id. .

i

3 III CONCLUSION

“ We afﬁrm the district court’s order ‘grant-
ing summary judgment to~ Bi-State " and
Thermal and deny defendants’ request for
attorney’s fees under k2 1988
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titioner suffer a fraud unique from other
accountholders by Franklin’s assurances
that its certificates would be collateralized
by government securities.- The record es-
tablishes that at least one other account-
holder, the Benedictine Sisters of the An-
nunciation, received similar assurances. :-
" Finally, there is no equitable basis for
the Petitioner’s argument that it deserves
priority’'over other accountholders because
it stands to ‘suffer the most substantial
loss. - 'We simply can find no basis in equity
for giving the Petitioner a disproportionate
advantage over other Franklin sharehold-
ers who also suffered losses.

. Iv. ;

- Based on the foregoing, we conclude that
the Petitioner ‘was properly classified as a
member to the extent of its uninsured
shares and-that it:is not entitled to the
imposition' of a constructive trust in- its
favor. Accordingly, the judgment'of ‘the
National Credit Union Board is affirmed.

UNITED STATES of America, Appellee,
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= Nos 91—2444 91—2445

Umted States Court of Appeals, .
Exghth Circuit. .. : .

: “Submltted Dec ‘12, 1991
""" Decided Apnl 9 1992

33 0 2 ¢ BB

Defendants were convxcted in the Umt-
ed States District Court for the Southern
District of :Iowa,” Charles R. Wolle, J.,. of
_conspiracy to-distribute cocaine, and aiding

T e o

and abettmg the distribution of cocaine.
Defendants ‘appealed. - The Court of Ap-
peals, -Magill, Circuit Judge, held. that: :(1)

district court did not err in caleulating de- 3§
fendant’s offense level as 26 under Sen- 3
tencing Guidelines; (2) defendants’ convic-

tion for conspiracy was-supported by évi-
dence; and (8) prosecutor’s remarks during
closing argument did not mfnnge on defen‘~
dant’s right not’ to testlfy 18
' - Affirmed. :

[T
7

1. Cnmmal Law 6='ll58(1) Y

When - appeal ‘is” ‘based "on” factual
grounds, Court of Appeals ‘reverses sen:
tence imposed by, district ‘court only if it
concludes that factual findings on which
district court relied. are clearly erroneous.

2. Cnnunal Law @1158(1)

. Whether uncharged drugs are part of
common scheme or plan is factual finding
subject to clearly erroneous standard. .,

3. Criminal Law 1244

Where uncharged drugs 'are found to
be part of common scheme or plan, sen-
tencing court is notlimited by amount
seized and may sentence according to esti-
mation based upon tnal testimony; how-
ever, trial testimony used to estlmate
amount of uncharged drugs must clearly
establish either ‘dates of transactxons or
amounts of drugs mvolved Ny

4. Drugs and Narcotics @133 At
.When conviction for .violating federal
drug statutes is involved, trial court may
consider amounts of drugs. mvolved in con-
viction of coconspu-ators ER T

5. Drugs and Narcotlcs 6=l33
Caleulation of defendant’s base of-
fensé level as 26 was supported by testimo-

i

ny which “clearly ‘attributed " at least. 19

ounces of cocaine -to defendant. USS G
§ 2D1 1(c)(9), 18 USCAApp ey 5
6 Crimlnal Law @1144 13(8), 1159 2(10)

-+ In reviewing conspiracy conviction for
sufficiency of _evidence, Court 'of Appeals
views ‘evidence in light most. favorable to

Ri{sire A SR TIRGD320) &

g11932 4o USisvirGALVAN :; 739

RN -1

Cite as 961 F.2d 738 (8th Cir. 1992)

supports. jury’s. verdict; ; evidence need not
exclude every reasonable hypothesis except
guilt, and jury’s. verdict must be upheld if
there :is. interpretation- of evidence which
would:allow a:reasonable-minded jury:to
conclude- guilt beyond reasonable doubt.

ETA S TR i - o BT
7. C:)Jnsplracy @24(1) 27 ]

2} “Conspiracy” : consists of agreement
between twa or more people to violate law
and overt act in furtherance of conspiracy;
person - becomes ~member of conspiracy
when he knowingly contributes his ‘efforts
to:conspiracy’s objective. . - s m
**+  See- publication? Words 'and Phrases

for other judicial constructions and:'
definitions.

8. Conspiracy &47(12) . )

Defendants’ convictions for conspiracy
to distribute cocaine were supported by
evidence that defendants were roommates
in two different places for over one year,
that both defendants sold cocaine,. that de-
fendants traveled together to Chicago. for
purpose of buying cocaine, that defendants

« Bave one another money from sales. of co-

caine, and that both frequently had: large
sums of money at their disposal. i
9. Drugs and Narcotlcs €=123(3) Uy
- Defendant’s conviction for aiding ; and
abetting distribution- of cocaine was sup-
ported by evidence that defendant and co-
defendant engaged in conspiracy to distrib-
ute cocaine and that defendant directed
drug enforcement agent disguised as pro-
spective buyer to codefendant for purchase
of cocame o iy Fas .

L P
oy P

10 Conspu-acy @24(8)

; Jury could: convict defendant of con-
spiracy. w1th his. g'u'lfrlend even Ithough
grand jury knew about her. and - did :not
nime her as unmdlcted coconspu-ator'
grand jury may not name umndlcted cocon-
splrator m mdxctment. i A
'THE HONORABLE DANIEL M FRIEDMAN

Senior United States Circuit Judge for the Fed-

eral Circuit, sitting by designation. }
1. ‘Galvan was also- convicted of distribution of

|d: 709053 30 Peghea duing 2 drug

11. Criminal Law ¢=721(6).

- Prosecutor’s statement during closmg
argument that codefendant had not called
“mutual friend or mutual employee” to tes-
tify regarding alleged romantic relationship
between codefendant and government in-
formant did not infringe on.defendant’s
right not’ to testify, even though defendant
was only person who was both mutual
friend and mutual employee; prosecutor’s
remark was directed to codefendant’s fail
ure to call witness who could substantiate
his claim that.he had romantic relatlonshxp
with ‘informant, and . judge properly in-
structed jury. that ‘defense did not have
burden of proof or burden to ‘produce evi-
dence.

Mark Godwin, Des Moines, Iowa, argued
(Karla Fultz, on the briefs), for appellants.

Stephen Patrick O’Meara, Asst. U.S.
Atty., Des Moines, Iowa arg'ued for appel-
lee :

Before JOHN R. GIBSON, Circuit Judge,
FRIEDMAN,* Senior Circuit Judge, and
MAGILL, ercult Judge

MAGILL Circuit Judge. *

‘ "Raul Leyja Galvan and Enrique Rulz h
va ~appeal their convictions for conspiracy
to dlstnbute cocaine.! -Silva also appeals
his conviction for aiding and abetting the
distribution of cocaine. - On appeal, Galvan
argues that: (1) the evidence was insuffi-
cient to support the district court's ? find-
ing. of the amount of cocaine mvolved, 2)
the ev1dence was msufficxent to support his
conspiracy conv1ctlon, "(3) the dlstrxct court
erred when it failed .to give. a requested
jury. mstructxon, ‘and (4) the government, in
1ts\clos1ng argument, unpermlssﬂ)ly shlfted
the burden of proof by alluding to_ the fact
that Galvan dld not testlfy .F.leva argues
that the evidence is insufficient to support
both his consplracy and his diding and abet-

S Q, N EE LR
traffickmg crime.* He does not oontat lns con-
mctions on these charges. Lol

2. The - Honorable Charls R. Wolle, Umted
States Dlstnct Judge for the Southem Dlstnct of

Iowa. ‘
1 . - N .. R N T
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ting conviction, and he adopts ‘all other
arguments made by-Galvan. . We affirm.

L
A Amount of’Cocame
" [1-5] Galvan claims that ‘the dlstnct

court erred in calculating his offense level
as 26 under § 2D1.1 of the Sentencing

" Guidelines because there was’ insufficient

evidence to support the dlstrxct court’ s find-
ings that thirty-eight ounces of cocaine
were attributable to him.* When an appeal
is based on factual grounds, we reverse the
sentence imposed by the district court only
if we conclude that the factual findings on
which the court relied are clearly errone’
ous. United States v. Pou, 953 F.2d 363,

370 (8th Cir.1992) (citing 18 US.C.

§ 3742(e) (1988), United States v. Low-
rence, 915 F.2d 402, 406 (8th Cir.1990)).

Whether uncharged drugs are part of a
common scheme or plan is also a factual
finding subject to the clearly erroneous
standard. Lawrence, 915 F2d at 406.

Where uncharged drugs are found to be
part of a common scheme or plan, ‘the
sentencing court is not limited by the
amount seized and may sentence according
to its estimation based on trial teshmony
Umted States . Duckworth., 945 F.2d
1052, 1054 (8th Cn' 1991) (citing' United
States v. E’vans, 7891 F.2d-686, 687 (8th
Cir.1989), ‘cert. demed, 495 US. 931 ‘110
S.Ct.'2170,109 L.Ed.2d 499 (1990)). Trial
testlmony used to estxmate the amount of
unchari drugs, however, must clearly
establlsh 1ther the_dates of the transac-
tions ~ or- ‘the” amounts of drugs mvolved
United ‘States v.' Hewttt, 942 F.2d 1270,
1274° (8t.h Cll‘), rehg demed, No. 90-5578
(8th Ci Oct 171991); Umted ‘States v.
thllzppi, 911 F 2d 149 151 (8th Cir. 1990),
cert. demed, _— US —_ 111 SCt. 702

3 Snlva adopted tlns argument and the argu g
ments addressed in Parts D and E of this opin-
ion. by reference pursuant to Rule 28(i) of .the
Federal Rules of Appellate Procedure. Because
_ we find that the district court did not err, we do
not address these issues separately for -Silva.

4 When a convumon for vmlatmg federal drug
statutes is involved, the trial court may consider

961 FEDERAL REPORTER, 2d SERIES

testlmonyfclearly attributed' at least nine-
teen ounces’ (538.65 grams) of - cocaine to
Galvan. * Because a base offense-level-of
twenty-six applies. to amounts.of at least
500 grams but less:than ‘two lnlograms of 3
cocaine, U.S.8.G.::§ 2D1.1(cX9), we:do not 3
need to reach the question of whether the
government proved.the additional amounts; 4 ;
United - States v.:.Regan, 940 -F.2d} 11134,
1136 (8th Cir.1991);- see also Phillippi, 9
F.2d-at:151 (erroneous inclusion ‘of- drugs §
harmless -error where- base . offense:Jevel 3
remained the same after improperly. includ-]
ed amounts omitted). : We.conclude the.dis:
trict court correctly assigned Galvan a base
offense level of. twenty—snx : .

B Consplracy » .

Galvan and Sllva both argue that there 3
was insufficient evidénce of a conspiracy.’ ‘Sl
They claim that the evidence failed to show °
that an'agreement existed, with each other
or with others, to distribute cocame Gal-
van claims that there was no proof that %
aniyone else had a stake in the outcome of
his actions or got paid for partlclpatmg in 2
his distribution of cocaine.” Silva argues 3
that' the government did not show that he
“knowingly contributed [his] efforts in'the 3
furtherance” of seiling cocaine, United 73
States v. ‘Mims, 812 F.2d 1068, 1075 (8th 3
Cir:1987), “or that he was a party to any
actual: agreement, tacit or expllclt, to dls~ %
tribute cocaine. -:

6,71 In reviewing 'a conspiracy convic: £
tion for suff' iciency of the ‘evidence, the
court vxews the evidence inthe light most
favorable to the ‘government, gmng it the
benefit of all reasonable inferences drawn -
from the evidence that support . the ]uryst !
verdict. - Duckwoﬂth, 945 F. 2d "at 1053;
United States v>‘Newton, 756 F.2d 53, 54
(Sth‘(hr 1985) "The “évidence need not'ex‘
clude’ every reasonable’ hypothesw

gullt“ Newton, 756 F2d at 3 3'
N vy 3o

" amounts of drugs mvolved the conviction® of;

© co-conspirators. United .States.v. Holland, 884

 F.2d°354; 358 (8th Cir.), cert.. denied, 493 US:

997 110 SCt 552 107 L.Ed.Zd 549 (1989)

S, ' Because appellants argumems on this pomt 4

FOLATS P R TS B 3:

verdict. must be upheld if there is an inter-

pretation of the evidence that would allow.

a reasonable-minded j jury to conclude guilt
beyond a reasonable doubt. United States

'"Rod;'zgaéz,"’8'12' F.2d 414, 416 (8th Cir.
1987)““”A conspiracy generally ‘consists of

an ag'reement between two or more people"

to violate ‘the law and an overt act in‘fur-
therance of the conspiracy. United States
v. Watts; 950 F.2d 508, 512 (8th Cir.1991).
A person becomes a member of a‘conspir-
acy when he knowingly contributes his ‘ef:
forts-to the conspiracy’s objectives. Duck-
worth, 945 F.2d at 1053 Mzms, 812 F 2d at
1075, == . .

[8] Here’,’ there was sufficient evidence
that a conspiracy ‘existed between Galvan
and Silva to sustain the conviction. They
were roommates in two different places for
over a year. Brad Wiegand, a former cus-
tomer, testified that several times when he
had taken people to buy cocaine from Gal-
van, Silva answered the door and told them
Galvan was not there. After some discus-
sion, however, Silva would sell them co-
caine. - In addition, Wiegand testified‘that

once, when he went to buy from Galvan,
Silva was present and Galvan gave Silva
the money from the sale. Deborah Ben-

ninger, Galvan’s ex-girlfriend, testified that -

she ‘bought cocaine from both men. * She
also testified that Galvan sometimes sent
her to Silva to buy cocaine when he needed
more to distribute. Benninger stated that
Silva had been present sometimes when
Galvan - sold cocaine to other people, :and
that she had overheard conversations be-
tween the two men about cocaine and how
much money they made. She said that she
had seen them counting large amounts of
money. She also testified about a trip to

Chicago she had taken with Galvan, Silva
and another man called Tit. They went to

a bar called “Cerveza Frio.” Tito and Gal-

joined them bnefly
most immediately after the three men re-
joined her. When they got into the car,
Galvan. stuffed something between the
seats.. Then, they:all “did”-some cocaine.
When they arrived home, Galvan left, an-
nouncing -that he was gomg to-go make

|d: 605 Bedfnfragad that’ to

a1z 50 USrveiGALVAN :a.op;
"Cite ns 961 F2d 738 (8th Cir. 1992)

van went info the back room, where levaf
They left the bar al-

741

mean that he was going to sell cocaine
because -he was unemployed at the time
and she believed the trip- had been for the
purpose of buying drugs. Stacy Williams,
a government informant, testified that on
one:occasion when she went to make a buy
from Galvan, he went into the bedroom
with Silva and another man for a few min-
utes;: then-called her to the bedroom door
and sold her the cocaine she wanted. On
another buy, she went to the apartment
lookmg for Galvan, and Silva told her Gal-
van had just ‘left to meet her.

‘.,We believe.that the evidence, taken in
the light most favorable to the govern-
ment, is sufficient to allow a jury to find
that Galvan and. Silva conspired with each
other to distribute cocaine. Therefore, we
affirm their convictions.

C. Aiding and Abetting -

[9]1 Silva argues that the evidence is
insufficient to support his conviction of aid-
ing and abetting. The government claims
that Silva aided and abetted the distribu-
tion of _cocaine to a drug enforc_ement
agent. Stacy Williams testified that she
had made arrangements to meet Galvan at
a motel to introduce him to a buyer, who
was really a drug enforcement agent.
When Galvan did. not arrive at the agreed
time, she and the agent drove to Galvan’s
apartment. Silva. answered the door and
told her that Galvan had ]ust left to meet
her ’

Although we agree that, standmg alone
this would not be sufficient to sustain a
conviction, we must look to the evidence as
a whole to determine whether a reasonable
jury could have-found that Silva aided and
abetted Galvan-in this sale. ~-Given: the evi-
dence of conspiracy, and- the fact that-the
jury.;found there .was.a conspiracy; the
verdict -was reasonable We affinn. IR

x‘-‘f sl o

=D Jury Instruchon “

t10] Galvan contends“ that the d:stnct
court erred because it failed to give a.jury:
instruction he requested. - The instruction
would have told the jury that they could
not convict him of conspiracy with Ben-

LESURY 0
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ninger because the grand jury knew about
her and did not name her as an unindicted
co-conspirator. He argues that the govern-
ment suggested that Benninger was a co-
conspirator, and that the ;jury may-have
convicted him of conspiring with her rather
than with Silva. He admits, however, that
he could be indicted and convicted for con-
spiring with unnamed co-conspirators if the
grand jury did not know their identity.

Galvan’s position is without legal merit!
The case he relies on for support, United
States v. Briggs, 514 F.2d 794 (5th Cir.
1975), is directly opposed to his proposition.
In that case, the court held that the grand
jury could never name an unindicted. co-
conspirator in an indictment. . Any unindict-
ed co-conspirators must remain unnamed
Iis 4 "

E. Comment on Failure to Testify.

{11] Galvan’s last argument is that the
government impermissibly shifted the bur-
den of proof to the defense, constituting an
infringement of his Fifth Amendment right
not to testify. Griffin v. California, 380
US. 609, 615, 85 S.Ct. 1229, 1233, 14
L.Ed.2d 106 (1965), United States v. Neu-
mann, 887 F.2d 880, 887 ‘8th Cir.1989).
Both Galvan and Silva met Stacy Williams,
the government informant, prior to 1990
through work. 'Williams had been ‘hospital-
ized with mental and emotional problems
during 1989 due to thé breakup of a past
relationship. “Silva testified that he had
had a romantic relationship with her during
most & 19907 .He claimed that Williams

had threatened him” when they broke up,
saying “Tll see you soon.” -He “testified
that he beheved Williams was trying ‘to- get
revenge:* ‘During ‘closing . argument, "the
government attorney-said,“The defendant
[Silva] has brought mo. one of what might
bé [sic] their mutual friend [sic] or mutual
employees to tell you:about their relation-
ship.” Galvan claims that because he was
the only person the jury. knew about who
was both a mutual fnend and a mutual

6. Galvan ‘also relies on Rogers v Umted States,
340 U.S. 367, 71 S.Ct. 438, 95 L.Ed. 344 (1951).
This case does not stand for his. proposition

’ elther It slmply Tnotes, in dicta, thst a person

employee, the government was 1mperm1s
bly - pointing out the fact that he had nof
teshfled : s:f
Galvans nght not to testlfy_“‘ 280t 3
mfrmged by the. prosecutor’s remark :in]
this case. We have read the prosecu )
remarks with great care. The remark ag.
dxrected to defendants’ fallure to. call
witness in the context, of dlscussmg Si
credxblhty The , prosecutor used . thé
junctive. ! “m'" in his remark. ;; His commen§
sunply pomted out that, in. consldenn Sik}
va's credibility, the jury should reme~
that no one who knew both Williams, stn 3
Silva, either as a friend or as 2 co-wor
had bestlfied that. there had been a romal
tic relationship between the two. _In ad
tion, the judge properly instructed the j ]ury
both in_the final instructions and at the §
time of ‘the ‘remark, that the defense did
not have a_ burden of proof or a burden to
produce evidence. Given the context and
the phraseology of the remark, and the
judge’s instructions to the jury, we do not,
think that the remark was improper. Seg
Neumann, 887 F.2d at 887; Moore v. Wy;.
rick, 760 F.2d. 884 (8th Cir.1985) (prosec
tor’s inviting -jury to draw adverse infery
ence from defendant’s failure to call :
tain witnesses did not deprive defendan
a faxr tnal) 5 .

b hibiadicd s v

oG oL f B

.:Eecause we find no errurs. of fact or,
we affirm the district court. - . -

can be convncted of conspiracy’ wuh an
named person. Id. at 375, 71 S.Ct. at 44
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‘Defendants were convicted of drug
and firearm offenses, following jury tnal in
the United States District Court for the
Western District of Missouri, D. Brook
Bartlett, J., and they appealed. ' The Court
of Appeals, Arnold, Chief Judge, held that:
(1) disruptive and unorthodox: trial tactics
of codefendant did not entitle’ defendant to
mistrial or severance; (2) sufficient evi-
dence connected defendant with cocaine
and-gun found in car in which he was
riding; and (3) trial court could deny un-
timely motions to suppress ewdence e

Afﬁrmed

1. Criminal Law &=1166(6)° = - ' .

Denial of deverance is not grounds for
reversal unless clear prejudice and abuse
of dlscrehon are shown

2 Cnmmal Law @622 2(6 7 11) At
Mere fact that there is hostility amoné
defendants,ior one defendant may {y to
save himself at expense of another, or that
evidence . against one defendant is. more
damaging than evidence against another,.is
not’ sufﬁcxent grounds to tequn-e separate
trials. - b

3. Criminal Law €=622.2(8) U

In order .to justify:severance,:defen-
dant must make showmg of real prejudice
by demonstratxng that jury was. unable ‘to

mﬁﬁ evidence Lfs it relabed to

241932 55'US:v:'GARRETT .° g 743
Cluu%l F.2d 743 (8th Cir. 1992)

4. Criminal Law €=622. 2(7 8, 12)°

_Defendant. was not entitled.-to sever-
ance, even though codefendant’s counsel
conducted noisy, dlsruphve, anorthodox de-
fense and introduced incriminating testimo-
ny concerning, defendant, where defendant
was represented by professional, highly ef-
fective counsel, defendant’s defense of gen-
eral denial did not conflict with that of
codefendant, and trial involved only two
defendants and five counts and lasted only
three and one-half days; danger that jurors
would be unable to compartmentalize the
ewdence was mlmmal

5. Weapons &17(4)
Constructive posseSSibn “of firearm
need not be proved by direct evidence, but

rather may be premised upon circumstan-
tial evidence.: .

6. Criminal Law =552(4)
Circumstantial evidence is intrinsically
as probative as direct evidence.

7 RQrugs and Narcoties ©123(2) )
Weapons ¢=17(4)

Evidence supporbed conwcuons for
possession with intent to distribute cocaine
base, and firearms offenses, despite con-
tention that nothing connected defendant
with crack cocaine and gun found in:car in
which -he was riding, where defendant was
located right next to arm rest containing
crack cocaine and directly in front of area
of dashboard in which gun was hidden, and
defendant would not respond to police offi-
cer's commands to-get out_of .vehicle for
approximately -15:to 45 seconds, during
which time he was seen bending forward in
car. tow area where gun was hndden.

18 US.C. A §§ 922(gX1), 924(3)(2), Compre-
benswe Drug Abuse Preventlon and Con—

8. Criminal Law &394.6(3) = * -

- Defendant . was not entitled to g'rant of
Iils untimely- motlons to suppress evidence,
where defendant presented no yalid reason
why motions, were not filed on time. Fed.
Rules Cr.Proc.Rule 12(c, f), 18 U.S.C.A.
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taxpayer a tax advantage over ‘other.s who ha:ve dn::;
merged. We conclude that petltl.oner is .not entitle /
a carry-over since the income against Whl'ch the offset is
claimed was not produced by substantially the same
businesses which incurred the losses.’

GRUNEWALD v. UNITED STATES.

NO. 183. CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SECOND CIRCUIT.*

Argued April 34, 1957 —Decided May 27, 1957.

i the Court of Appeals is
The judgment of the Cou Affrmed.

Mgr. Justice DoucLaAs dissents.

MRg. JusTicE WHITTAKER took no part in the consid-
eration or decision of this case.

Stk of
/ P YerAmers

oS\ ——

[FOIAD)(7) - (O] _ _

®We do not pass on situations like those presented in N orthwag};l
Securities Co. v. Commissioner, 23 B. .T._ A. 532; Al?)rosa Watc
Corp. v. Commissioner, 11 T. C. 240; A. B. & Contamgr .C’orp. 1\;
Commissioner, 14 T. C. 842; W A G E, Inc. v. Commumone(;‘,th
T. C. 249. In these cases a single corpo.rate taxpayer cha.nge e
character of its business and the taxable income of one of its enter-

prises was reduced by the deductions or cle@iLotfabol®20 (URTS 1632 3

1. The three petitioners were convicted in a federal district court of
violating 18 U. 8. C. §371 by conspiring to defraud the United
States by preventing the criminal prosecution of certain taxpayers
for fraudulent tax evasion. They had succeeded in obtaining “no
prosecution” rulings from the Bureau of Internal Revenue in 1948
and 1949, and their subsequent activities were directed at conceal-
ing the irregularities through which these rulings were obtained.
They were not indicted until October 25, 1954. Held: If the main
objective of the conspiracy was to obtain the “no prosecution”
rulings, petitioners’ prosecution was barred by the three-year stat-
ute of limitations, since no agreement to conceal the conspiracy
after its accomplishment was shown or can be implied on the record
in this case to have been a part of the conspiracy. Pp. 399-406.

(a) After the central criminal purposes of a conspiracy have
been attained; a subsidiary conspiracy to conceal the crime may
not be implied from circumstantial evidence showing merely that
the conspiracy was kept a secret and that the conspirators took
care to cover up their crime in order to escape detection and pun-
ishment. Krulewitch v. United States, 336 U. S. 440; Lutwak v.
United States, 344 U. S. 604. Pp. 399-402.

(b) On the record in this case, nothing more is shown than
(1) a criminal conspiracy carried out in secrecy, (2) a continuation
of the secrecy after accomplishment of the crime, and (3) attempts
to cover up after the crime began to come to light. Pp. 402-404.

(¢) The duration of a conspiracy cannot be lengthened indefi-
nitely for the purpose of the statute of limitations merely because
the conspiracy is kept secret and the conspirators take steps to
bury their traces, in order to avoid detection and punishment after
the central criminal purpose has been accomplished. Pp. 399,
404-405. ’

2. The judge’s charge to the jury was not adequate to justify peti-
tioners’ conviction on the theory that the main objective of the
conspiracy was not merely to obtain the initial “no prosecution”

*Together with No. 184, Halperin v. United States, and No. 186,

d: 7013982 0. Mggi FEutes, also on certiorari to the same court.
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rulings but to obtain final immunity of the taxpayers from criminal
prosecution by preventing their prosecution until after expiration
of the six-year statute of limitations applicable to their tax-evasion
offenses, which did not expire until less than three years before
petitioners were indicted for conspiracy—since the judge’s charge
left it open for the jury to convict even though it found merely
(1) that the central aim of the conspiracy was accomplished in
1949, and (2) that the subsequent acts of concealment were moti-
vated exclusively by petitioners’ fear of a conspiracy prosecution.
Pp. 406-415. '

3. Petitioner Halperin was also convicted on other counts of the
indictment charging him with violating 18 U. 8. C. §1503 by
endeavoring corruptly to influence certain witnesses before a grand
jury which was investigating matters involved in the conspiracy.
At his trial, he answered certain questions in a manner consistent
with innocence and then, over his objection, was subjected to cross-
examination which revealed that he had refused to answer the
game questions, on grounds of possible self-incrimination, while
he was appearing before a grand jury, under subpoena, without
benefit of counsel, without the right to summon witnesses and
without any opportunity to cross-examine witnesses testifying

him. Held: In the circumstances of this case, it was

trial judge to permit cross-examination of
he Fifth Amendment privilege before the

971 U. S. 494, distinguished.

against
prejudicial error for the
Halperin on his plea of t.
grand jury. Raffel v. United States,

Pp. 415-424. ~
233 F. 2d 556, reversed and remanded.

Edward J. Bennett argued the cause for petitioner in
No. 183. With him on the brief was Harold H. Corbin.

Henry Q. Singer argued the cause for petitioner in
No. 184. With him on the brief was Harry Silver.

Rudolph Stand argued\ the cause for petitioner in
No. 186. With him on the brief was Frank Aranow.

John F. Davis argued the cause for the United States.
With him on the brief were Solicitor General Ran-
kin, Assistant Attorney General Olney and Beatrice

Rosenberg.
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MR. JusTtice i ini
o, HARrLAN delivered the opinion of the

‘ The three petitioners were i

1nflictment brought under 18c olnltllge((jlo l; .'(33‘;) lu‘ntfolro: o

::il;a:y to defraud the .U_nited States with reference to (::xl':

o Coal.lxnzrsm;te;s. Petitioner Halperin was also convicted

o coun 3, ,.and 7 of the same indictment, charging
with violating 18 U. 8. C. § 1503 * by endeavoring

- corruptly to influence certain witnesses before a grand

jury which was investigating matters in i
conspiracy charged in Count 1 of the indi(:'t(::l‘;i(:; lnE th}(:
petitioner was sentenced to five years’ imprisonm;ent acd
fined u'nder Count 1. On each of Counts 5, 6 an: n7
Hglperm was sentenced to two years’ impriso;un,ent anci
:h ne of $1,000, the prison sentences on these Counts and
at on Count 1 to run concurrently. The Court of A
i)?ealskfm: the $econd Circuit affirmed, with the late Judgt;
: 5rgnU dlsssegn;;éng 233 F. 2d 556. We granted certiorari,
e . S, » In order to resolve important questions
ating to (a) the statute of limitations in conspiracy

R : .
" Tlf;s section provides “If two or more persous conspire either to
Umn.muted ;;)t"e :ffz:s«; against the hUnited States, or to defraud the
. ny agency thereof in any manner or f
gll:'rp:se,f and one or more of such persons do any act to eﬂ'::t ‘:;lllli
och.ac o the conspiracy, each shall be fined not more than $10,000
21;1;p1t'ljsoned not more than five years, or both.” ,
rupt . 8. 3 § 1503 px_'ovides, in relevant part: “Whoever cor-
e Y .. . endeavors to influence, intimidate, or impede any wit-
com;nlix;s any court ;)lf the United States or before any United States
loner or other committing magistrate, or
c ! , or any grand i
:ilil::l:’ or otﬁcgr In or of any court of the United Stitis n O'x:np::::
impe::e of lnsdduty s..or corruptly . . . influences, obstr.ucts or
administ’ra,(;li.oen :ayors to influence, obstruct, or impede, the :iue
admi n of justice, shall be fined not m h
imprisoned not more than five B Gy
- ; years, or both.”
Bolich were acquitted on these Count’s (roewald and
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prosecutions, as to which the decision below was alleged
to be in conflict with this Court’s decisions in Krulewitch
v. United States, 336 U. S. 440, and Lutwak v. United
States, 344 U. S. 604; and (b) the use on Halperin’s cross-
examination of his prior claim of the Fifth Amendment’s
privilege against self-incrimination before a grand jury.
For the reasons discussed hereafter, we conclude that
these convictions must be reversed, and the petitioners
granted a new trial.

On October 25, 1954, a grand jury returned an indict-
‘ment, Count 1 of which charged petitioners and others
_with conspiring among themselves and with others “to
“defraud the United States in the exercise of its gov-
ernmental functions of administering the internal revenue-
laws and of detecting and prosecuting violations of the
internal revenue laws free from bribery, unlawful impair-

ment, obstruction, improper influence, dishonesty, fraud

| and corruption . . + » The indictment further charged
that a part of the conspiracy was an agreement to
conceal the acts of the conspirators.® Overt acts within
three years of the date of the indictment were charged.
Counts 5, 6, and 7 of the indictment charged petitioners
with violating 18 U. 8. C. § 1503 in the manner already
indicated.

The proofs at the trial presented a sordid picture of a

ring engaged in the business of “fixing” tax fraud cases

3 Paragraph 7 of the indictment alleged: “It was a part of the con-
spiracy that the defendants and co-conspirators would make continu-
ing efforts to avoid detection and prosecution by any governmental
body . . . of tax frauds perpetrated by the defendants and co-con-
spirators, through the use of ‘any means whatsoever, including but
not limited to, bribery, improper influence and corruption of govern-
ment employees, the giving of false testimony, [ete. . . . .”

Paragraph 13 alleged: “It was further a part of the conspiracy
that the defendants and co-conspirators at all times would misrepre-
sent, conceal and hide and cause to be misrepresented, concealed and

hidden, the acts done pursuant o and the pregeEs gLl pEE’, o) o
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by the use of bribes and improper influen
:)]Z::i?ei’n tltmﬁ :)g,(i)ti:m;s’:cheme,p which is sec:i'or:lr: ifle::f;::
urt of Appeals’ opinion,* was as follows:
In 1947 and 1948 two New York business firms, Patullo
Modes and Gotham Beef Co., were und;'eis:vel::;s’ P.&tlﬂlo
:Ll: E:al:au of Internal I.{evenue for suspected fri‘:ntcll?:llez{
o o colo;:c Tl'xrough 1nt(?rmediaries, both firms estab-
e n t v:nth Halperin, a New York attorney, and
~ his associates in law practice. Halperin in turn ,c
ducted negotiations on behalf of these firms with G oo
wald, an “influential” friend in Washington, and re ;U:e&
that Grum?wald, for a large cash fee, would, undertgk:a io
prevent criminal prosecution of the taxpayers. Gr
wald then used his influence with Bolich, an oﬁi;:ial inu:;]}ia .
?ureau, to obtain “no prosecution” rul,ings“ in the tws
131; ;a,ses. These rulings were handed down in 1948 and
49. Grunewald, through Halperin, was subsequentl
paid $60,000 by Gotham and $100,000 by Patullo(3 d
Subsequ.ent activities of the cdnspirators were (;lirected
;1; :l;)lrllceah(rilg the irregularities in the disposition of the
o B:l)ran Cf}otham cases. Bolich attempted to have
e “doggre?i ’,I:Itfg'r;:le?eivinue report on the Patullo
: , ul steps
the traces 9f the cash fees paidptowé;z;:l::;dto c;: 8;9?1)
2(130 (x:grrxngiz:smonfalt }invle{stigation‘ was started by. the King
ee of the House ives;
spirators felt themselves t%ie?tilzlr:jegzglle’: t::,: .
hide their traces. Thus Bolich caused the disappeaf:nzz

:i33 F. 24, at 559-562. .

“no prosecution” ruling is an internal decisi i

- ision b i
tive branch of the Bureau of Internal Revenue not t: ;E:s;n:r;.xsl:lif::;

. charges against a taxpayer.

- ®The payments were made in
: cash. In order to raise th
and leave no traces, the taxpayers made unrecorded sales, th: l:;!;:z

- of which were again unreported income. Further large fees were

paid to Halperin and his associates.
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of certain records linking him to Grunewald, and the tax-
payers were repeatedly warned to keep quiet. In 1952
the taxpayers and the conspirators were called before a
Brooklyn grand jury. Halperin attempted to induce the
taxpayers not to reveal the conspiracy, and Grunewald
asked his secretary not to talk to the grand jury. These
attempts at concealment were, however, in vain. The
taxpayers and some of Halperin’s associates revealed the
entire scheme, and petitioners’ indictment and conviction
followed.’

The first question before us is whether the prosecu-
tion of these petitioners on Count 1 of the indictment was
barred by the applicable three-year statute of limitations.*

The indictment in these cases was returned on October’
25, 1954. It was therefore incumbent on the Govern-
ment to prove that the conspiracy, as contemplated in
‘the agreément as finally formulated, was still in existence
on October 25, 1951, and that at least one overt act in

_furtherance of the conspiracy was performed after that
date® For where substantiation of a conspiracy charge

1 Petitioner Bolich was also convicted on Count 2 of the indictment,
which charged him and two othér Bureau of Internal Revenue em-
ployees with conspiracy in violation of 26 U. 8. C. §4047 (e) (4).
He was sentenced to three years’ imprisonment and a $5,000 fine
on this Count, the prison sentence to run concurrently with the
five-year sentence on Count 1. The Court of Appeals held that
both Counts related to the same conspiracy, and set aside the separate
fine on Count 2. '

¢ The governing statute was 18 U. 8. C. § 3282, which provided:
“Except as otherwise expressly provided by law, no person shall
be prosecuted, tried, or punished for any offense, not capital, unless
the indictment is found ...'v within three years next after such
offense shall have been committed.” - )

*On September 1, 1954, the statute of limitations was amended
to provide for a five-year limitation period. 68 Stat. 1145, 18 U.8.C.
(Supp. III) §3282. Since the amending statute was by its terms
made applicable to offenses not barred on its effective date, that is,
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requires p.roof of an overt act, it must
:iu: }fzx:ssxracyfs:lilll subsisted within tl::: t.ilh:e: r;:ao:shptll';::
e return of the indictment, and that at least on
act in furtherance of the oon’ i i it e
performed within that period.sp;;:;(::alinail::;n s?tthwas
aspects, the crucial question in determining whether :;e
sta'tute of limitations has run is the scope of the conspi :
(tional.agreement, for it is that which determines bot}I: ltrl?;
a::itl:\l :;f t};‘e conspiracy, and whether the act relied on
aean cons;; mr:;’az properly be regarded as in furtherance
. Pei;tlonex:s, in .contending that this prosecution was
arre l.)y limitations, state that the object of the con
spiratorial agreement was a narrow one: to obtain * )
prqsecution” rulings in the two tax cases. When th "
léJ;mgs were obtained, in October 1948 in the case e(s)?
o t;lam 1l?eef,.m%d in Ja:nuary 1949 in the case of Patullo
odes, the cr}mlnal object of the conspiracy, petitioners
'sraﬁf, was attained and the conspirators’ function ended
ey argue, therefore, that the statute of limitati ;
started running no later than January 1949, and that :ﬁ:

iiexét:n:ebeu, 1954, it would seem that in fact the crucial date here
o, cgn;;razyl_;v::ghlr::iher than October 25; in other words, if
ve after September 1, it ;
:Ir?l:;i\lre;; t:he c:se was tried on the theory that Oct:l::r I;;t ::: r:l:ie
, and we 8o treat it in this opinion. Th
:;as favorable to the petitioners and was therefo:eerhr::;n(l):s:ourge’
e other hand, since we hold that petitioners must have tial,
the error may be corrected. " new tril
10 See, in general, Lutwak v. Uni
]  in g , ; ted States, 344 U. 8. 604; Krule-
witch v. United Sates, 330 U. 8. 440; Bollenbach v. United States
. 8. ; McDonald v. United States, 89 F. 2d 128; Um'tec;

. States v. Manton, 107 F. 2d 834; Cousens, Agreement as an Element

in Conspiracy, 23 Va. L. Rev. 898; Sayre, Criminal Conspiracy, 35

Harv. L. Rev. 393: N
Rev. 1216. i Note, 62 Harv. L. Rev. 276; Note, 56 Col. L.
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prosecution was therefore barred by 1954, when the indict-
ment was returned.”*

The Government counters with two principal conten-
tions: First, it urges that even if the main object of the
conspiracy was to obtain decisions from the Bureau of
Internal Revenue not to institute criminal tax prosecu-
tions—decisions obtained in 1948 and 1949—the indict-
ment alleged,”? and the proofs showed, that the conspiracy
also included as a gubsidiary element an agreement to
conceal the conspiracy to “fix” these tax cases, to the end
that the conspirators would escape detection and pun-

“ishment for their crime. Says the Government, “from

the very nature of the conspiracy . . . there had to be,
and was, from the outset & conscious, deliberate, agree--
ment to conceal . . each and every aspect of the con-
spiracy . . . - It is then argued that since the alleged
conspiracy to conceal clearly continued long after the
main criminal purpose of the conspiracy was accom-
plished, and gince overt acts in furtherance of the

agreement to conceal were performed well within the ™

indictment period, the prosecution was timely.
Second, and alternatively, the Government contends
that the central aim of the conspiracy was to obtain

11 In support of this theory, petitioners point to evidence showing
that the administrative practice of the Bureau of Internal Revenue
was that only recommendations to prosecute would be reviewed at
a higher echelon, whereas a determination of no prosecution would,
for all practical purposes, end the case. They also emphasize that
payment to Grunewald was made under the terms of an escrow which
released the money when the “no prpsppution” rulings came down.

Petitioners further urge that"thé};icts of concealment occurring
after 1949 show at most that a..n_ewf and separate agreement to
conceal was entered into after 1949, an agreement which was not
charged in the indictment. Cf. United States v. Siebricht, 59 F. 2d
976. In view of our disposition of the case, we need not deal with

this contention.

12 See n. 3, 4 :
n. 3, supra FOIA # 57720 (URTS 16326
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{)or these taxpt.!yers, not merely a “no prosecution” rulin
ut absolute immunity from tax prosecution; in othg,
wor(.is, that .the objectives of the conspiracy, were n:::
z;ta:}rlled until 1952, v.vhen the statute of limitations ran
o o e ';‘?;x cases which these petitioners undertook to
did. ) & arglfment then is that since the conspiracy
not end until 1952, and since the 1949-1952 acts of
concealment may be regarded as, at least in part, in fu(x)'-

~ therance of the objective of the conspirators to immunize

the taxpayers fr i indi

by y om tax prosecution, the indictment was

mFT; r;a;sons herea'fter given, we hold that the Govern-
ent’s first contention must be rejected, and that as to

its second, which the Court
. s of A
trial must be ordered. ppeals accepted, a new

I.

We think that the Government’s first theory—that an
:freemsnt to conceal a conspiracy can, on facts such as
itse;z,r : : de:med part of the conspiracy and can extend
— ion for the purposes of the statute of limitations—
Uo;lsi ; seg(tiytbeen rejected by this Court in Krulewitch v
St 3 4: Ss., 332014] S. 440, and in Lutwak v. United
w}i[:thgrulewz.tch the question before the Court was

. certain hearsay declarations could be introduced
aga1n§t one of the conspirators. The declarations i
questlon.were made by one named in the indictment o
co-consplr?tor after the main object of the cons i:: v
l(:;ransportmg & woman to Florida for immoral purgose:})’
ad been accomplished. The Government argued that

- the conspiracy was not ended, however, since it included

:?tem.lplied su.bsidiary conspiracy to conceal the crime
: r 1t.s commission, and that the declarations were there-
ore still in furtherance of the conspiracy and binding on
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co-conspirators. This Court rejected the Government's
argument. It then stated: .
“Conspirators about to commit crimes alvs{al}l's exh
pressly or implicitly agree to collaborate; v;lzec:;(;
in order to prevent de :
other to conceal facts in or wiakion;
icti i t. Thus the [Gover
conviction and punishmen overn-
i fter the central crim
ment’s] argument is that even a o
jecti i have succeeded or
inal objectives of & CONSpIracy .
failed, an implicit subsidiary Qhase of the coilspxr:?;
alwa.y,s survives, the phase which has concealmen
its sole objective. , )
1 “We cannot accept the Government’s conten
tion. . . . The rule contended for by the Gove;n-'
ment could have far-reaching results. For l;m s:
this rule plausible arguments could generaf y X
made in conspiracy cases that mos(ti (c;ui-: -(lzglgd
— i idence tende shi
tatements offered in evl
scoa-'cormpira.t.ors. We are not persuaded to afiop.t thﬁ
| Government’s implicit conspira(,lcy thiory v;r:r:::all::a {.iy
i au
iminal conspiracy cases would create :
:n;?xlrther breach of the general rule against the
admission of hearsay evidence.” **

Mr. Justice Jackson, concurring, added:

“] suppose no person planning a crime v;:;u}]ld

accept as a collaborator one on whomhl;e gh:\;ngUbi
ely for help if he were caught, but 1 o

:ﬁ:};dtlll:':: rfag’t warrants an inference of conspiracy

for that purpose. . . .

“It is difficult: to ‘see any logical limit to the

iracy,” el duration or

impli spiracy,’ -.either as to ;
‘lmfxl:se g oon pOn 3;'}1}5'"., theory that the law . will
?rl:pute,t; the confederates a continuing consplragy
_to defeat justice, one conceivably could be bound by

1336 U8, at 43-4. FOIA # 57720 (URTS 16326)
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another’s unauthorized and unknown commission of
perjury, bribery of a juror or witness, [ete.] . . . .

“Moreover, the assumption of an indefinitely con-
tinuing offense would result in an indeterminate
extension of the statute of limitations. If the law
implies an agreement to cooperate in defeating
prosecution, it must imply that it continues as long
as prosecution is a possibility, and prosecution is a
possibility as long as the conspiracy to defeat it is
implied to continue.” ¢

The Krulewitch case was reaffirmed in Lutwak v.
United States, supra. Here again the question was the
admissibility of hearsay declarations of co-conspirators
after the main purpose of the conspiracy had been accom-
plished; again the Government attempted to extend the
life of the conspiracy by an alleged subsidiary conspiracy
to conceal. Although in Lutwak, unlike in Krulewitch,
the existence of a subsidiary conspiracy to conceal was
charged in the indictment, the Court again rejected the
Government’s theory, holding that no such agreement
to conceal had been proved or could be implied.

The Government urges us to distinguish Krulewitch
and Lutwak on the ground that in those cases the attempt
was to imply a conspiracy to conceal from the mere fact
that the main conspiracy was kept secret and that overt
acts of concealment occurred. In contrast, says the Gov-
ernment, here there was an actual agreement to conceal
the conspirators, which was charged and proved to be
an express part of the initial conspiracy itself.

We are unable to agree with the Government that, on
this record, the cases before us can be distinguished on

such a basis.

The crucial teaching of Krulewitch and Lutwak is that
after the central criminal purposes of a conspiracy have

14 1d., at 455-456.
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been attained, & subsidiary conspiracy to conceal may
not be implied from circumstantial evidence showing
merely that the conspiracy was kept a gecret and that the
conspirators took care to cover up their crime in order to
escape detection and punishment. As was there stated,
allowing such a conspiracy to conceal to be inferred or
implied from mere overt acts of concealment would result
in a great widening of the scope of conspiracy prose-
cutions, since it would extend the life of a conspiracy
indefinitely. Acts of covering up, even though done
in the context of a mutually understood need for secrecy,
_cannot themselves constitute proof that concealment of
the erime after its commission was part of the initial
‘agreement among the conspirators. For every con--
spiracy is by its very nature secret; a case can hardly
be supposed where men concert together for crime and
advertise their purpose to the world. And again, every
conspiracy will inevitably be followed by actions taken
to cover the conspirators’ traces. Sanctioning the Gov-
ernment’s theory would for all practical purposes wipe
out the statute of limitations in conspiracy cases, as well
as extend indefinitely the time within which hearsay
declarations will bind co-conspirators.

A reading of the record before us reveals that on the
facts of this case the distinction between “gctual”’ and
“implied” conspiracies to conceal, as urged upon us by
the Government, is no more than a verbal tour de force.
True, in both Krulewitch and Lutwak there is language
in the opinions stressing the fact that only an implied
agreement to conceal was relied on.”* Yet when we look
to the facts of the present cases, we se€ that the evidence
from which the Government here asks us to deduce an
“getual” agreement to conceal, reveals nothing beyond
that adduced in prior cases. What is this evidence?

15 8op 336 U. 5., at 444, 455-458; 344 U. 8, at 616.
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Fl?st, we l}ave the fact that from the beginning the con
spirators insisted on secrecy. Thus the identities o;
Grunewald and Bolich were sedulously kept from the tax-
payers; <‘=areful steps were taken to hide the conspirac
from an independent law firm which was also workir; .
Patullo’s tax problems; and the taxpayers were tolg (;2
make sure that their books did not reflect the large cash
payment:s made to Grunewald. Secondly, after the “n
. prosecutlor}” rulings were obtained, we ha:ve facts showo
ing that this secrecy was still maintained. Thus, a delib-
grate attempt was made to make the above-m:antione(i
md.ependent law firm believe that it was its (quite
1eg1t1ma.te) efforts which produced the successful rulin
Finally, we have the fact that great efforts were madge:
to conceal the conspiracy when the danger of exposure
:ﬁg:?;ed.th For example, Bolich got rid of certain records
show g a:t he had used Grunewald’s hotel suite in
as 1ngton,. Patullo’s accountant was persuaded to lie
t? the grand jury concerning a check made out to an asso
ciate of. the conspirators; Grunewald attempted to er-
:::s:yhls secretary not to talk to the grand jury; andpth;
€rs were r / i 'hi
e qutieg:atedly told by Halperin and his asso-
invj?: ;ilr;d 1;1 Z.ll this .nothing more than what was involved
m Kro 01111): ch, that is, (1) a criminal conspiracy which is
o in secrecy; (2) a continuation of the secrecy
after the accomplishment of the crime; and (3) desperate
ia.itten.lpts to cover up after the crime begins to come to
5_;ht., and so we cannot agree that this case does not fall
w1;h1n ft;‘he ban of those prior opinions. :
n effect, the differentiation pressed u
Government is one of words rath; than of gggstl;sn:g tlIlrex

- Krulewitch it was urged that a continuing agreement to

copceal should be implied out of the mere fact of con-
spiracy, an(.i that acts of concealment should be taken as
overt acts in furtherance of that implied agreement to
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conceal. Today the CGovernment merely rearranges the
argument. It states that the very same acts of conceal-
ment should be used as circumstantial evidence from
which it can be inferred that there was from the beginning
an “actual” agreement to conceal. As we see it, the two
arguments amount to the same thing: a conspiracy to

plied from elements which will be

conceal is being im
present in virtually every conspiracy case, that is, secrecy
There is not a shred of

plus overt acts of concealment.'*
direct evidence in this record to show anything like an
express original agreement among the conspirators to
continue to act in concert in order to cover up, for
their own self-protection, traces of the crime after its
commission. :
Prior cases in this Court have repeatedly warned that
we will view with disfavor attempts to broaden the
already pervasive and wide-sweeping nets of conspiracy
prosecutions.” * The important considerations of policy
behind such warnings need not be again detailed. See
Jackson, J., concurring in Krulewitch v. United States,
supra. It is these considerations of policy which govern
our holding today. As this case was tried, we have before
us a typical example of a situation where the Government,

16 One might cite as an example Grunewald’s attempt at influencing
his secretary not to talk to the grand jury, accompanied by an offer
nses.” Under the Government’s Krulewitch theory,

to “pay her expe
the argument would have been (in Mr. Justice J ackson’s words) that

the “law will impute to the confederates a continuing conspiracy to
defeat justice,” and that_therefore the other confederates are “bound
by another’s unauthorized and unknown . . . bribery of a juror or
witness.” But no different regult is achieved by saying that the
attempted bribe of the witness i8 evidence from which one can infer
an “actual” conspiracy

to “defeat justice.” In both cases the essential
missing element is & showing that the act was done in furtherance
of & prior criminal agreement among the conspirators.

11 Delli Paoli v. United States, 352 U. S. 232; Lutwak v. United
States, supra; Krulewitch v. United States, supra; Bouqnbach \2

United States, 326 U.8.807. FOIA # 57720 (URTS 16326) Dox
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face
fo o(i) :Jny ::11: l::: ofﬂthe three-year statute, is attempting
el the v :n t;oodgates against which Krulewitch
T o oo ot accede to the proposition that the
bavienc ol t‘h:spn'acy. can .be indefinitely lengthened
bl e e conspiracy is kept a secret, and merely
in order to avoid detestion, st Pt oo
cerll;ral criminal purpose has b:::? a.fcl:)l:;ﬂlli:;:; witer the
o i'ler:,(; rn;le:,‘r’\s c!oe§ this mean that acts of concealment
i B e mgmﬁcz?n(':e in furthering a criminal con-
po. ;Once 1::1 vital dlst.mctxon must be made between
i alment done in furtherance of the main crim-
al afteru;;s of the conspiracy, and acts of concealment
Pl ese central objectives have been attained
ol Gr;ose only of covering up after the crime’
s th kidnvem.ment; argues in its brief that “in the'
eyt afppmg, the acts of conspirators in hiding
o g t;orhr.ansom would clearly be planned acts
to kidnap. eSr;) }::rtlac}:;hz:‘): lc‘i b‘:) > aig el
b , n be no doubt that . . .
cglt;ss ;i; :t(;r;:ealr:fnt, v;.vhether to hide the identity of t:xlel
ponspirator if)r the action theretofore taken, were unques-
onab z()t thl'lr erance of the initial conspiracy . ”
e, ot t1.nk the analogy is valid. Kidnapers in. l;iti-
flm,;hemncegofo::hmns?m,.commit; acts of concealment in
biswrd i:bjectwes of the conspiracy itself, just
. tg ats le.n car would be in furtherance, of a
plishmeng’of j ; eal'; in both cases the successful accom-
E analogoi :rtl’xonz lx::‘:c::ssll;a,tes ;:sncealment." More
° ' ase would be conspiri id-
i:l{)i(:,r:] lWho cover !;heu' traces after the main I:zonr;}g)ill':::j
, y ended—i. e., after they have abandoned ch

- kid
naped person and then take care to escape detection

I
n the latter case, as here, the acts of covering up can by

18 See’ Rettich v. United
Staten 54 arich v. United States, 84 F. 24 118; MeDonald v. United
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themselves indicate nothing more than that the conspira-
tors do not wish to be apprehended—a concomitant, cer-
tainly, of every crime gince Cain attempted to conceal
the murder of Abel from the Lord.

We hold, therefore, that, considering the main objective
of the conspiracy to have been the obtaining of “no prose-
cution” rulings, prosecution was barred by the three-year

GRUNEWALD v. UNITED STATES. 407

391 Opinion of the Court.

to

coni;I:::?:r:v 8;,8 (tio protect the tazpayers rather than the
rather than ’a I;ul::i;;l:h was part of the main conspiracy
Government’s first theorzbjy.a ppendage to it, as under the

The Court of A
; , ppeals accepted this theory
in affirming these convictions. It stated: of the case

taxpayers bargai

gained for was protecti
. . ection from ax
evasion prosecution. rom, & §

statute of limitations, since no agreement to conceal the
conspiracy after its accomplishment was shown or can be
implied on the evidence before us to have been part of

the conspiratorial agreement.

1I.

In view of how the case was submitted to the jury, we’
are also unable to accept the Government’s second theory
for avoiding the statute of limitations. This theory is (1)
that the main objective of the conspiracy was not merely
to obtain the initial “no prosecution” rulings in 1948
and 1949, but to obtain final immunity for Gotham and
Patullo from criminal tax prosecution; (2) that such
immunity was not obtained until 1952, when the statute
of limitations had run on the tax-evasion cases which the
petitioners ‘conspired to fix;* (3) that the conspiracy
therefore did not end until 1952, when this object was
attained; (4) that the acts of concealment within the
indictment period were overt acts in furtherance of
this conspiracy; and (5) that the prosecution was thus
timely.** In short, the gzntention is that the agreement

“This conspiracy i ik

. y 18 wholly unlike the i

;:ll;agal scheme in that the jury may W(:)llidll?::y

wozll‘ae% that tl.le .ofﬁcial announcement that ther:
e no criminal prosecution of the taxpayers

cases. If this were the aim of the i
Sasea . conspiracy, acts of ¢
e i:sll)‘:sii‘:: sm tt;;u'th.erance of this aim by enabling :::e:il::n e::
lne, this thoey :a a:hlt could get new cases. Evidence suppirt-
“no prosecution;’ ru{ing ?n(:l(:: mll:)t, ifi’témt e o i 0
3 * . an :
:ix:ftgiil tlllllo:ego:;latmns wit.h 'z_a,nother firm whiz;lh:vzcitlsets;x}l;ilgie l:ln
e oo %he f::e tgeg:txatgons came to nothing, due to disag:ee:
Pyt il paid to th.e conspirators, the incident is
e at the conspirators were actively solicitin
e aax dlent in 19§0 and were thus still “in business.” ¢
s ot et 'that,c?l)lt ttl}l:s theory of the Government. The trouble
riedgadined de eory was never submitted to the jury, but
b oo 45 e(()ine to further the purpose of engaging in ";1ew”
ToaL oy s cha fb or proved to have occurred after QOctober 25
of the purposes of the conspiracy was to engage in’

the busi i
siness of fixing tax cases generally, it must be deemed to

have bee i i
e i: :}l‘)’anx;i:;ed in 1951, when investigations of the petitioners
it , since the 1951. and 1952 activities of the con-
ik merel_y of covering up old ventures rather th
g new ones, and since there is no indication that the:e w:I;

an intent i
to resume operations after the investigations had ended

Indeed, upon the oral
this theory. ral argument the Government seemed to abandon

5320 Page 43

19 The tax evasion cases were governed by a six-year statute of
limitations, 26 U. 8. C. (1940 ed.)-§ 3748, which began to run when
the last return, pertaining to the year 1946, was filed by the taxpayers.

20 The Government also suggégtg.'a further theory under which
this conspiracy could be deemed to have lasted into the indictment
period. Under this theory, the central aim of the conspiracy was
not specifically to “fix” the tax troubles of Gotham and Patullo, but
to engage in the continuing business of fixing any and all tax-fraud
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was merely the delivery of a substan.tial :.nstz:il-
ment of what appellants agreed to dehvefr L(‘):n it,:
huge sums paid. The six-year Statute ol Li -
tions _ did not run in favor of the taxpaye X
until some time after the commuission of the :Szz;-
acts relied upon. In the interval thers waasrrllt:l sesr
inui fforts by .
ance, other than continuing € it
o t the whole nefarious
Bolich and the others, tha \ A
i to light, followea by
ss might not be brought oll .
?:vocati%)n of the decision not to (gmn:alllyin z;c;s:n
| is i ignificant ele
cute the taxpayers. This 1s a 8ig ent I
" the government, as co
the proofs adduced by : e
i 1 acts was necessary
ment of the conspiratoria . .
irators from a conspiracy
lv to protect the conspira
;rrxozecutirc))n but also to protect the taxpayers ng’gm a
tax evasion prosecution.” 233 F. 2d, at 564-569.

: 3 t of Appeals unex-
he legal theory of the Cour !

iy 1 gt;he central objective of thg conspiracy
was to protect the taxpayers fror.n };ax-.eva.sm.x(li protse:.:ll:r-l
tions, on which the statute of hmltatl‘?ns did no . T
until’ 1952, and if the 1948 and 19?9 hn: t;})lros?rllxs I1)im
i “ingtallment” of what the © -
B et ﬁzh, then it is clear that the statute

aimed to accomp : : .
t(’)(;r?imitations on the conspiracy did not begin to run until

i ' indictment.™
ithin three years of the indic
lgi‘ztir;mhermore, we agree with the Court of Appeals that

there is evidence in this record whicht;lvof}(}e;a;r:ﬁl:tsz}l:;
j on the
mission of the case to the jury ‘ ot the
j i as not attained in
tral object of the conspiracy wa: 4
(z::i 1949, but rather was to 1mm unize the taxpayers com

ceptionable.

pletely from prosecution for tax evasion and thus con-

tinued into 1952. The many overt acts of concealment

occurring after 1949 could éasily have been motivated at

21 The indictment was clearly sufficient to cover submission of th

theory to the jury. See n. 3, s]f%rtle 457720 (URTS 16326) Dd
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least in part by the purpose of the conspirators to deliver
the remaining “installments” owing under the bargain—
to wit, the safeguarding of the continued vitality of the
“no prosecution” rulings.” Furthermore, there is evidence
showing that from the beginning the aim of the scheme
was not restricted to the merely provisional and neces-
sarily precarious “fixing” of the taxpayers’ troubles which
was achieved in 1948 and 1949.** A jury might therefore

2 One might cite as a typical example an incident in the record
occurring in November 1949, 10 months after the “no prosecution”
ruling was handed down in the Patullo case. The Special Agent who
had been working on the case wrote a final report on it, which stated
that Patullo was not prosecuted solely because of Bolich’s decision.
This report was sent to Bolich, who thereupon called the Chief of
the Conference Section and asked him to write an explanatory memo-
randum on the case so as to “take a little heat off the situation.”
This attempt to “doctor” the report might easily have been motivated
not only by fear for himself, but by a purpose to safeguard the “no
prosecution” ruling from change in order to maintain the immunity
of the taxpayers.

2 The negotiations between Halperin and his associates and the
taxpayers were never very specific as to what exactly was to be
accomplished. The tenof of the discussions was that if the taxpayers
would hire the mysterious “influential” man in Washington, the

"matter “would be ended,” the “prosecution end of the case” would

be avoided, the matter would be settled “in a civil way without
criminal prosecution.” In the same tenor, the accountant of Gotham
Beef testified that “nothing at all was to be paid unless the criminal
prosecution had been eliminated. It was further understood that
they were not at all concerned with the amount of the tax that might
result by way of assessment, but it was either that they were com-
pletely successful in eliminating criminal prosecution . . . or there
would be no fee at all.” In other words, there is little indication that
it was the specific and narrow end of obtaining the “no prosecution”

- rulings which was to be the quid pro quo.

This is further buttressed by the fact that the taxpayers were well

‘aware of the precarious nature of the 1948 and 1949 rulings; it is

quite clear that they realized that this did not “end” the danger
of criminal prosecution. Thus the Patullo taxpayers were aware that
the continued investigation of their books for the purposes of civil
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fairly infer that it was part of the conspiratorial agree-
ment that Grunewald and Bolich would make continuing
efforts to safeguard the fruits of the partial victories won
in 1948 and 1949 by trying to immunize the “no prosecu-
tion” rulings from change. In other words, we think a
jury could infer from this evidence that the conspirators
were prepared and had agreed to engage in further frauds
and bribery if necessary in order to maintain in effect the
tentative rulings obtained in 1948 and 1949.*

tax liability exposed them to constant danger of “tipping the apple-

cart.” They were warned to “keep their mouths shut,” and a further

payment of $25,000 was made for the “boys in New York” so that

no one would “raise a fuss about the phony deal that had been put

through.” Another Patullo officer testified that, after the “no prose--
cution” ruling, “we still were not at ease about the thing. We knew

that we were elated over the results, but we still were worried about

it. There.was cooperation to take care of. We had to make this
payoff for the New York boys. We were not through with it at
that time. We never knew when something else was going to come
up. We weren’t through at all. . . . For two years after that we
still weren't through with the thing.”” And, referring to the payment
for the “New York boys” in 1949: “[W]e never felt too sure about
anything because the civil settlement still had to be made and we
knew there were people that had to go through it and pass on it and
everything, and while this was going on we were told that we would
have to get up some more money.”

A jury could thus easily infer that the conspirators’ function did
not end in January 1949, and that the conspiratorial agreement
contemplated further efforts to immunize the taxpayers from tax
prosecution.

24 Tt should be mentioned that the Court of Appeals was unanimous
in finding that there was sufficient evidence in the record to warrant
the submission of the case to the jury on the theory that the central
objectives of the conspiracy. were not achieved until the statute of
limitations ran on the tax-eyasion. charges. Judge Frank, while
dissenting on the ground that the charge to the jury was inadequate
in putting the case to the jury on this basis—a view which we
ghare, see infra, D. 413—agreed that under a proper charge the jury
might infer that the conspiracy was still alive through 1951, See

233 F. 2d, at 592-596.
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th:fé:rl::rﬁ'fo::,.the jury could have found that the aim of
from taxpprzsel::iizire:::ielt:lf ‘:at;to oo

n ta: on, at the overt acts o ing i

:il:ulll(lld:;;i;n;nt g;nod were in'furtherance of th(::tu ;:lr: 8:;
s assum.; N e do pot think, however, that we x’nay
satel e 4 at; the jury ,so found, for we cannot agree
it of Appeals’ holding that this theory of

Tcase was adequately submitted to the ju
he trl?.l judge’s charge on the problem o;y;;h
and duration of the conspiracy was as follows: ° Feope

{3 2
OthYm;1 .w111 recall .tha.t the indictment states, amon
theerdzf;zﬁzntat 1tdwas part of the conspir;cy tha%
. and co-conspirators
‘continuing efforts to i o make
: avoid detection and pro
secu-
:;3: l;irldaxfyd.gqviarnfmental body, executive plegisl::-
, judicial of tax frauds pe ,
rpetrated b,
;lzfendants and co-conspirators through the u};etl;?
t'Oy means .whatsoever including but not limited
v “ e the.mﬂu(-ancing, intimidating, and impedin
o p:ospectlve witnesses to refrain from disclosing
3112 e:u:h f:ctt};ls , In Pther words, the indictmen%
ol anspir :c . t: consplfac;ly comprehended within it
. conceal the true facts from investi
- . . e i
%:;il:r;; :hosxld Investigation thereafter eventu::;
n important element of the £ .
the indictment which Priulerag
he in you must take int i
tion, inasmuch as the Sta ot
tute of Limitati
charge of criminal conspi i e
: spiracy is three years a
;1:11:;:: :i}xle conspiracy was continuing to a perigg
within | t;(‘)e; years prior to the date of the indict-
forméd c 'th?r 2t£'}>l, 1954, and some overt act was per
within that three-year period, the cri f
1 , the crime, if
::};,Ida:)l:ged in the first count of the indictm;enlt
would b 1:;lutlawed. It is the contention of the gov-
at the conspiracy did not end when the
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taxpayers were advised that there would be no crim-
inal prosecution recommended by the Special Agent’s
office, but that an integral part of the entire con-
spiracy was an agreement to conceal the acts of the
conspirators and that when thereafter an investiga-
tion was started by Congress and by the Grand Jury
in the Eastern District of New York, the conspira-
tors performed overt acts in pursuance of the original
conspiracy designed to conceal the true facts; and
that these acts occurred within three years prior to
the date of the indictment. On this issue, it will be
necessary for you to determine whether, beyond a
reasonable doubt, you can conclude that the con-
spiracy was of the nature described in the first count -
of the indictment and comprelended an agreement

to conceal and whether some overt act took place in

the period of three years prior to October 25, 1954
to carry out such purpose of the conspiracy.

«“To determine whether certain of the alleged overt
acts were in furtherance of the object of the con-
spiracy, you have to determine the duration of the
conspiracy. Did it end when the Pattullo [sic] Modes
people and the Gotham Beef people received an
assurance of no prosecution from the Bureau of
Internal Revenue, or was a part of the conspiracy
a continuing agreement to conceal the acts done pur-
suant thereto? ~In determining whether a part of
the conspiracy was an agreement to continue to con-
ceal the illegal acts after their consummation, you
may not imply that such an:agreement was part of
the conspiracy. You would have to find from the
evidence of the acts and declarations of the co-con-
spirators that there was an understanding or agree-
ment to conceal the conspiracy. If you find that

FOIA # 57720 (URTS 16326
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such an agreement or understanding to conceal the
conspiracy was not a part of the conspiracy to
defraud the government, but no more than an after-
thought brought to the surface when the co-conspira-
tors were confronted with the Grand Jury and King
Committee investigations, then you must find, as a
matte}' of law, that the defendants are not guiity of
the crime charged in the first count of the indictment
If you find that the evidence shows, beyond a rea-‘
sonable doubt, that as a part of a conspiracy to
defraud the government, there was an agreement or
understanding to conceal the illegal acts and that this
too was an objective or part of the conspiracy, then
you may ﬁ.nd that such understanding was a part of
the conspiracy. However, you must additionally
determine whether this objective of the conspiracy
was know.n to the defendants. If this objective was
known originally by only part of the conspirators but
thereafter during the existence of the conspiracy, the
scope of the conspiracy was extended so as to inc,lude
such an agreement to conceal, and if you find that
some of .the defendants.did not know of the expan-
sxon.to include the agreement to conceal, you may
no't impute to them the knowledge of their co-con-
sp.lrat.ors and they could not be found guilty of the
crime charged in Count One.”

We are constrained to agree with Judge Frank that this
charge did not adequately enlighten the jury as to what
they .would have to find in order to conclude that the
conspiracy was still alive after October 25, 1951. For
the charge as given failed completely to distinguish be-

~ tween concealment in order to achieve the central purpose
of the conspiracy (that is, the immunization of the tax-
payers from tax-evasion prosecution), and concealment
intended solely to cover up an already executed crime
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(that is, the obtaining of the “no prosecution” rulings).
The jury was never told that these overt acts of conceal-
ment could be taken as furthering the conspiracy only
if the basic criminal aim of the conspiracy was not yet
attained in 1949. On the charge as given, the jury might
easily have concluded that the petitioners were guilty
even though they found merely (1) that the central aim
of the conspiracy was accomplished in 1949, and (2) that
the subsequent acts of concealment were motivated ex-
clusively by the conspirators’ fear of a conspiracy prose-
cution. As far as we know, therefore, the present con-
victions were based on the impermissible theory discussed
in the first part of this opinion—namely, that a subordi-

nate agreement to conceal the conspiracy continued after-

the central aim of the conspiracy had been accomplished.

Furthermore, if the convictions were based on a finding
that the overt acts of concealment were done with the
single intention of protecting the conspirators’ own inter-
ests, then it is irrelevant that these acts in fact happened
to have the effect also of protecting the taxpayers against
revocation of the “no prosecution” rulings. For overt
acts in a prosecution such as this one are meaningful only
if they are within the scope of the conspiratorial agree-
ment. If that agreement did not, expressly or impliedly,
contemplate that the conspiracy would continue in its
efforts to protect the taxpayers in order to immunize them
from tax prosecution, then the scope of the agreement
cannot be broadened retroactively by the fact that the
conspirators took steps - after the conspiracy which
incidentally had that effect.

We thus find that the judge’s charge left it open for
the jury to convict even though they found that the acts
of concealment were motivated purely by the purpose
of the conspirators to cover up their already accomplished
crime. And this, we think, was fatal error. For the facts
in this record are equivocal. The jury might easily have
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f:onc]uded that the aim of the conspiracy was accomplished
in 1949, and that the overt acts of concealment oceurrin
af!;er that d.ate were done pursuant to the alleged con%
spiracy to hide the conspirators. As we have said, a con-
v1ct10n. on such a theory could not be sustained ’ Under
_§uch circumstances, therefore, it was essential. for the
i.udge to c!large clearly and unequivocally that on these
acts the jury could not infer a continuing conspiracy
| to concea..l the conspiracy, whether actual or implied
Further, it was incumbent on the judge to charge thatj,
in order to convict the jury would have to find that the
central aim of the conspiracy was to immunize the taz-
payers from tax prosecution, that this objective continued
in bimg through 1951, and that the overt acts of conceal-
E::hef:c;l\ir:(ii f:_ trial were at least partly calculated to
Since, ur.lder the judge’s charge, the convictions on
Count 1 might have rested on an impermissible ground
we conclude that they cannot stand, and the petitioners,
must be given a new trial as to this Count.

II1.

P

What we have held as to the statute of limitations dis-
poses of the conviction of the three petitioners under
Count 1, but does not touch Halperin’s conviction on
Counts 5, 6, and 7 for violating 18 U. S. C. § 1503.% As
to those Counts, Halperin, who took the stand in h.is own
defer}se at the trial, contends (a) that the Government
was n.nproperly allowed to cross-examine him as to the
gssert.lon of'his Fifth Amendment privilege before a grand
jury investigating this conspiracy, before which he had

- been called as a witness,” and (b) that the evidence did

258 See n. 2, supra.
206 3
Grunewald and Bolich also make this contention on their own

behalf.
5320 Page 47

FOIA # 57720 (URTS 16326) Di




416 OCTOBER TERM, 1956.
| Opinion of the Court. 353 U.S.

not justify his conviction on these Counts. For the rea-
sons given hereafter we think that the first contention is
well taken, but that the second one is untenable.

In 1952 Halperin was subpoenaed before a Brooklyn
grand jury which was investigating corruption in the
Bureau of Internal Revenue. Testimony had already
been received by the grand jury from the Patullo and
Gotham taxpayers, which linked Halperin with the tax-
fixing ring. Halperin was asked a series of questions
before the grand jury, including, among others, such
questions as whether he knew Max Steinberg (an em-
ployee of the Bureau of Internal Revenue and a co-
defendant in the charge under Count 1) ; whether he knew

Grunewald; whether he had held and delivered escrow -

money paid to Grunewald by Gotham after the “no prose-
cution” ruling; and whether he had phoned Grunewald
to arrange a meeting between one of his own associates
and Bolich. Halperin declined to answer any of these
questions, on the ground that the answers would tend to
incriminate him and that the Fifth Amendment there-
fore entitled him not to answer. He repeatedly insisted
before the grand jury that he was wholly innocent, and
that he pleaded his Fifth Amendment privilege only on
the advice of counsel that answers to these questions
might furnish evidence which could be used against him,
particularly when he was not represented by counsel
and could not cross-examine witnesses before the grand
jury. :

When the Governmetit cross-examined Halperin at the
trial some of the questions which he had been asked
before the grand jury'wei;g put to him® He answered

27 The questions were: (1) Whether petitioner held escrow money
which was subsequently delivered to Grunewald; (2) whether peti-
tioner knew Grunewald; (3) whether petitioner made a telephone
call to Grunewald relative to an appointment between Bolich and

one Davis, » member of the copggigheys &4)5the RFLITES W) b0
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each question in a way consistent with innocence. The
Government was then allowed, over objection, to bring
out in cross-examination that petitioner had pleaded his
privilege before the grand jury as to these very questions.
Later, in his charge to the jury, the trial judge informed
them that petitioner’s Fifth Amendment plea could be
taken only as reflecting on his credibility, and that no
inference as to guilt or innocence could be drawn there-
from as to Halperin or any co-defendant.**

filed a power of attorney in the Glover case; (5) whether he had ever
met one Oliphant, an official in the Treasury; (6) whether he knew
Steinberg; (7) whether he knew Tobias, the accountant of Gotham
Beef; (8) whether he had ever met Grunewald in the Munsey
Building in Washington.

28 The charge as to this point was as follows:

“During the cross examination of one of the defendants, the
government questioned the defendant as to his previous statements
before the Brooklyn Grand Jury in which he refused to answer
certain questions on the ground that answers to them might tend
to incriminate him. These questions related to matters similar to
those to which the defendant testified at this trial when he took the
stand. No witness is required to take the stand or required to give
testimony that might tend to incriminate him; but when a defendant
takes the stand in his own defense at a trial, it is proper to inter-
rogate him as to previous statements which he may have made under
oath concerning the same matter, including his assertion of his con-
stitutional privilege to refuse to testify as to those matters before a
grand jury. You may use this evidence of a defendant’s prior asser-
tions of the Fifth Amendment for the sole purpose of ascertaining
the weight you choose to give to his present testimony with respect
to the same matters upon which he previously invoked his privilege.

“The defendant had the right of asserting the Fifth Amendment
when he appeared before the Grand Jury, and I charge you that you
are not to draw any inference whatsoever as to the guilt or innocence

. of the defendant in this case by reason of the fact that he chose to

assert his unquestioned right to invoke the Fifth Amendment on
that previous occasion. However, it was proper for the Government
to question the defendant with respect to his previous invocation
of the Fifth Amendment, but you may consider this evidence of
Pageot8—u
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In thus allowing this cross-examination, the District

.Court relied on Raffel v. United States, 271 U. S. 494,

where this Court held that a defendant’s. failure to take
the stand at his first trial to deny testimony as to. an
incriminating admission could be used on cross-examina-
tion at the second trial, where he.did take the stand, .to
impugn the credibility of his denial of the same admls;
sion. In upholding the District Court here, the Courf
of Appeals likewise relied on Rajfel., and also on one (i
its own earlier decisions® Halperin atta?ks 'th.ese ?uh-
ings on these principal grounds: (a) Raffel is dls.tmgms 1-
able from the present case; (b) if Raffel perl.mtted t.hlS
cross-examination, then the trial court erre:d in refusmg.
to charge, as Halperin requested, that “an mnocept man
may honestly claim that his answers may f,end_to inerim-
inate him”; (¢) in any case Raffel has impliedly beerf
overruled by Johnson v. United Stqtes, 318 U. S. 189(i
and (d) compelling Halperin to testify before the gran
jury, when he had already been mark.ed as a putative
defendant, violated his constitutional rlghts, so that, by
analogy to the rule of Weeks v. Umt.ed States, 232
U. S. 383, his claim of privilege c.ould in no event be
used against him. We find that in .the clrcumstancgs
presented here Raffel is not controlling, and that this
cross-examination was not permissible. ‘
1t is, of course, an elementary rule of ev1denc<? P}}at
prior statements may be used to impeac.h the credlblhty
of & criminal defendant or an ordinary witness. But tl.us
can be done only if the jidge is satisfied tl.xat the prior
statements are in. fact inconsistent. 3 Wigmore, Evi-
is pri i of the Fifth Aﬁxendinent only for the purpose
l;;sa,g(:::aiisiie; ttlg:s weight you choose to giv'e to his pre§ent testlmotrg
with respect to the same matters upon which l-xe prew{lously asser
his constitutional privilege. It is not to be considered in a determina-
tion of the guilt or innocence of any co-defendant.”

 United States v. Gottiried, 1056 0355 \pT5 16326)
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dence, §1040. And so the threshold question here is
simply whether, in the circumstances of this case, the trial
court erred in holding that Halperin’s plea of the Fifth
Amendment privilege before the grand jury involved
such inconsistency with any of his trial testimony as to
permit its use against him for impeachment purposes.®
We do not think that Raffel is properly to be read either
as dispensing with the need for such preliminary scrutiny

~ by the judge, or as establishing as a matter of law that

such a prior claim of privilege with reference to a ques-

80 When the trial court first ruled that the Government could cross-
examine as to petitioner’s Fifth Amendment plea, it did not do so
on the grounds of inconsistency reflecting on credibility. In fact the
implication to be drawn from the record is that the court at that
time felt that the jury might use this evidence for any purpose at
all, including the drawing of inferences as to guilt or innocence. When
the Government first embarked on this method of cross-examination,
the judge overruled objections in these words:

“The Court: I know the Government'’s position. As I see it, Mr.
Corbin [a defense attorney], no witness can be compelled to testify
against himself. The witness is called before the grand jury and
the answer was, I refuse to answer something on the ground that if
I answer that question it will incriminate me.

“Mr. Corbin: Tend to incriminate.

“The Court: Or tend to incriminate. A witness can make that
statement. No witness has to take the witness stand, as I under-
stand the law and if a witness has so stated, then he could not be
compelled to take the stand here, but if a witness voluntarily takes
the stand and is asked in a previous proceeding did you say any
testimony on this subject would incriminate you, that can be con-
sidered by the jury for such benefit or such worth as the jury may
want to give it.”

When the defendants asked that at the very least the use of this
evidence be restricted to the question of credibility, the judge con-

. tented himself with asking for a memorandum of law on the subject.

Thus, although later, in the charge to the jury, the matter was
specifically restricted to the issue of credibility, there was no inquiry
by the judge at the time of the initial admission of this evidence as
to whether a sufficient showing of inconsistency had been made.
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tion later answered at the trial is always to be deemed to

be a prior inconsistent statement, irrespective of the cir-
cumstances under which the claim of privilege was made.
The issue decided in Raffel came to the Court as a certi-
fied question in quite an abstract form,* and was really
centered on the question whether a defendant who takes
the stand on a second trial can continue to take advan-
tage of the privilege asserted at the first trial. This
Court held, in effect, that when & criminal defendant takes
the stand, he waives his privilege completely and becomes
subject to cross-examination impeaching his credibility
just like any other witness: “His waiver is not partial;
having once cast aside the cloak of immunity, he may not
resume it at will, whenever cross-examination may be-
inconvenient or embarrassing.” The Court, in Raffel, did
‘not focus on the question whether the cross-examination
there involved was in fact probative in impeaching the
defendant’s credibility. In other words, we may assume
that under Raffel Halperin in this case was subject to
cross-examination impeaching his credibility just like any
other witness, and that his Fifth Amendment plea before
the grand jury could not carry over any form of immunity
when he voluntarily took the stand at the trial. This
does not, however, solve the question whether in the
particular circumstances of this case the cross-examina-
tion should have been excluded because its probative
value on the issue of Halperin’s credibility was so negli-
gible as to be far outweighed by its possible impermis-
gible impact on the jury?* As we consider that in the

# The certified question was: “Was it error to require the de-
fendant, Raffel, offering himself as a witness upon the second trial,
to disclose that he had not testified as a witness in his own behalf
upon the first trial?” 271 U. 8,,.at 496.

22 In Raffel this Court assumed that the defendant’s failure to
testify at the first trial could not be used as evidence of guilt in the
second trial, 271 U. 8., at 497. The Court further stated that “the
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clrcurpstances of the present case, the trial court, in the
exercise of a sound discretion, should have refl’zsed to
pgrrmt this line of cross-examination, we are not faced
wn:.h the necessity of deciding whether Raffel has been
stripped of vitality by the later Jehnson case, su
or of otherwise re-examining Raffel. S
th?r&v 2eed not tarry long to rfeiterate our view that, as
e courts below !1eld., no implication of guilt could
e drawn from Halperin’s invocation of his Fifth Amend
mex.lt privilege before the grand jury. Recent re—exami-
nation of the hisf,ory and meaning of the Fifth Amend:
ment has Frpphaswed anew that one of the basic functions
of the. privilege is to protect innocent men. Griswold
The Fifth Amendment Today, 9-30, 53-82. “Too man ’
even those who should be better advised, view thy’
privilege as a shelter for wrongdoers. They,too rea.dilus
assume t}.mt those who invoke it are either guilty of crimy
or con_lmlt perjury in claiming the privilege.” U llman:
v. United States, 350 U. S. 422, 426. See also Slochower
v. Board of Higher Education, 350 U. S. 551, when, at
thfe same Term, this Court said at pp. 557—658' “’i‘he
pr'1v11ege serves to protect the innocent who ot};erwi
might be enspared by ambiguous circumstances.” ”
When we pass to the issue of credibility, we deem it
::ilsie]nt t}[l)a:' Halflerin’s claim of the Fifth’Amendment
ege before the Brooklyn j i
q.uestions. which he answere?i, aﬂ?xﬁirﬁfﬁvi ::l?gl(inse .
sistent w3th innocence. Had he answered the que};t?z:-
put to him before the grand jury in the same wa, hs
subsequently answered them at trial, this neverchles:

trial judge might appropriately instruct the jury that the failure of

. the defendant to take the stand in hi
_ e the st: s own behalf is not in itse
.be taken as an admission of the truth of the 1‘.estimonymwlhiclllf 1::

:xlgg xelo:e fclll:g.’;o z:;a:lrea:(gtixtdicated, p. 418, supra, here the trial
. ge “an innocent man m i
that his answers may tend to incriminate him.” o honestly claim
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would have provided the Government with incriminating
evidence from his own mouth. For example, had he
gtated to the grand jury that he knew Grunewald, the
admission would have constituted a link between him and
a criminal conspiracy, and this would be true even though
he was entirely innocent and even though his friendship
with Grunewald was above reproach. There was, there-
fore, as we see it, no inconsistency between Halperin’s
statement to the grand jury that answering the question
whether he knew Grunewald would tend to furnish in-
criminating evidence against him, and his subsequent
testimony at trial that his acquaintance with Grunewald
was free of criminal elements. And the same thing is also
‘true, as we see it, as to his claim of privilege with respect-
%o the other questions asked him before the grand jury
"and his answers to those same questions when they were
‘put to him at the trial. These conclusions are fortified
by a number of othér considerations surrounding Hal-
perin’s claim of privilege: '
 First, Halperin repeatedly insisted before the grand
jury that he was innocent and that he pleaded his Fifth
Amendment privilege solely on the advice of counsel.
Second, the Fifth Amendment claim was made before
a grand jury where Halperin was a compelled, and not a
voluntary, witness; where he was not represented by
counsel; where he could summon no witnesses; and where
he had ho opportunity to cross-examine witnesses testi-
fying against him. These factors are crucial in weigh-
ing whether a plea of the privilege is inconsistent with
later exculpatory testimony on the same questions, for
the nature of the tribunal which subjects the witness to

W

questioning bears heavily on “what inferences can be
drawn from a plea of the Fifth ‘Amendment. See Gris-
wold, supra, at 62. Innocent men are more likely to

plead the privilege in secret proceedings, where they tes-
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;;i;y cv:;z}snzl:‘;;?:;i(ieoof :(l)lunsel and without opportunity
- n, than in open i

where cross-'examination and judli)ciall(;?:l:pg'rvoiz:fidmg)s ’
ce}(liure provu.ie safeguards for the establishing of pt,hv.-a
W, Fc‘).le, as against th.e possibility of merely partial, truth

| inally, and {nost important, we cannot deem Haiperin’;
plea of the Fifth Amendment to be inconsistent with
his later testimony at the trial because of the nature of

| this particular grand-jury proceeding. For, when Hal-

perin was questioned before the grand jury, he was quit
evidently already considered a potential def’endant the
tax.payfars whose cases had been “fixed” by the co;ls ir: X
torial ring had already testified before the grand jur pana(i
they gave .there largely the same evidence as the); did
later, at trial. The scheme was thus in essence alread
revealec.l when Halperin was called to testify Undei’
these cl.rcumstances it was evident that Halp;arin was
faced leth the possibility of an early indictment, and it
was qunte natural for him to fear that he was bein’g askeld
que'stlons. for the very purpose of providing evidence
against hur%self. It was thus quite consistent with inno-
;ence for him to refuse to provide evidence which could
e I.IBBd by the Government in building its incriminatin
chain. For many innocent men who know that the a.rg
abopt to be indicted will refuse to help create ay o
agamst’ themselves under circumstances where lacl:as?
couns.els.assistance and lack of opportunity for cro .
examination will prevent them from bringing out 3]8-
exszulpa!;ory circumstances in the context of which :
ﬁCIvaély incriminating acts occurred. wper
We are not unmindful that the questi
prior statement is sufficiently inconsi(tlstzrsltu:z l::h:;ﬁ:e;

* to go to the jury on the question of credibility is usually

wi.t(}ilin f.he discretion of the trial judge. But where such
evidentiary matter has grave constitutional overtones, as
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it does here, we feel justified in exercising'thls (%;:}ttts
supervisory control to pass on such a question. . is 1?
particularly so because in this case the da:ngers of imper
missible use of this evidence far outwelg}led what.g\trg;
advantage the Government might have derived frqmdl }s
properly used. If the jury here followed . the ju ge;l
instructions, namely, that the plgz?. of the Fifth A.me:t-
ment was relevant only to credibility, ther.l f,he ,wglgh 0
be given this evidence was less than neghgl.ble, mp::, as

* we have outlined above, there was no true inconsis G'ncy

involved; it could therefore hardly have affected the olv-

" ernment’s case seriously to exclude the matter comp.lete y.
On the other hand, the danger tha:t the: jury made .nnpz'-.
" Pnissible use of the testimony by ungllc}tly equatmfg the
¢ plea of the Fifth Amendment witl} g.ullt is, in }1gl}t o t;:)on-
“temporary history, far from negligible. Weighing es:
~ factors, therefore, we feel that we §h9u1d flraw upor:l ou]
supervisory power over the administration of fe e:'jaé
“eriminal justice in order to rule on the matter. :

McNabb v. United States, 318 U. S. 332. ‘ "
We hold that under the circ}1m§tances of thls{ case i
was prejudicial error for the trial judge to p.ermi: cros(sl-
examination of petitioner on his p.lea of the Fifth I{len‘ -
ment privilege before the grand Jury, and that Ha pc:ln';l
must therefore be given a new trial on Coupt;.s 5, 6, an 17.

Finally, we find no substance to Halpgrm s contention

that he was in effect convicted for adv.lsmg, as a lawirlex('i
some of the witnesses before thg grand jury t:ha.a,t they Ti

a right to plead their Fifth Amendment privilege. .te

evidence against Halperin ,undex:lt,lwlese .C<')unts was quite

- sufficient to make out a cwe-fo;gpgpmlslon to thg Jurz;
" For the reasons given we hold:that the judgmen

below must be reversed, and the-cases remanded to the .

District Court for further proceedings consistent with this
- opinion.
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MR. JusticE BLACK, with whom Tukg CHIEF JUSTICE,

Mr. Jusrice DoueLas, and MR. JusTicE BRENNAN join,
concurring.

I concur in the reversal of these cases for the reasons
given in the Court’s opinion with one exception.

In No. 184, the petitioner, Halperin, appeared before
a grand jury in response to a subpoena. There he declined
to answer certain questions relying on the provision of
the Fifth Amendment that “No person . . . shall be
compelled in any criminal case to be a witness against
himself.”

Later, at his trial, Halperin took the stand to testify
in his own behalf. On cross-examination the prosecuting
attorney asked him the same questions that he had refused
to answer before the grand jury. This time Halperin
answered the questions; his answers tended to show that
he was innocent of any wrong-doing. The Government
was then permitted over objection to draw from him the
fact that he had previously refused to answer these ques-
tions before the grand jury on the ground that his answers
might tend to incriminate him. "

At the conclusion of the trial the judge instructed the
jury that Halperin’s claim of his constitutional privilege
not to be a witness against himself could be considered
in determining what weight should be given to his testi-
mony—in other words, whether Halperin was a truthful
and trustworthy witness. I agree with the Court that
use of this claim of constitutional privilege to reflect upon
Halperin’s credibility was error, but I do not, like the
Court, rest my conclusion on the special circumstances
of this case. I can think of no special circumstances that

- would justify use of & constitutional privilege to dis-
- credit or convict & person who asserts it. The value of

constitutional privileges is largely destroyed if persons
can be penalized for relying on them. It seems peculiarly
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oyer to continue in effect an.
actice that routinely results
itral decisions,” Emporium
Western Addition Commu-
 U.S. 50, 68, 95 S.Ct. 977,
'd 12 (1975), we decline:to.
or arbitration awards based
this case. In concludingjou_r'
she issue in Honeywellwe

)ceasion arise when an-em-
such expectations and delib-
sts in conduct in clear viola-
or arbitration award, which -
ion without an appropriate
will have to face squarely
i of whether such circum-
" constitute an exception.to
of the Steelworkers trilogy.
228. Such an occasion does
elf based on the facts of the
The union has not alleged
regious facts which can al-
plant the arbitral process.
believe that the district court
1 the union’s motion for sum-
it. However, we want to
that we are deciding solely
the instant case and do not
ossibility that a party could
1t facts to avoid the arbitral
ifferent situation.

V.

on also argues that the court
ing the defendants’ motion ::
judgment because there are

of material fact. Specifical-
aims that there is a genuine
rial fact on the degree of
 between the instant dispute
red by the Gibson and Sabel-
, discussed above, the pres-
al dispute does not preclude
ment “unless the disputed
e determinative under the
" Egger, 710 F.2d at 296.
unable to establish that.a
> over the degree of factual
r the awards is outcome de-
nder the law. While we

“ oveyal|

agree that the union has alleged that the
factual basis of the arbitration awards in
its favor are “‘substantially identical” to the
facts in the instant dispute, it has failed to
allege that the awards were intended to
apply prospectively and that the companies’
“conduct constitutes wilful and persistent
disregard of the arbitration awards.”
Honeywell, 522 F.2d at 1227. Therefore,
we believe the district court properly grant-
ed the companies’ motion for summary
judgment.® -

V.

For all the foregoing reasons, the district
court’s judgment is

AFFIRMED.
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Defendant was convicted in the United
States District Court for the Northern Dis-
trict of Illinois, Ann C. Williams, J., of
various offenses stemming from his partic-

5. While appellant has raised an additional issue,
whether the court erred in failing to enter judg-
ment for it because the arbitration awards
“draw their essence” from the collective bar-
gaining agreement, we will not discuss this issue
because it is lacking in merit. A court can
review an arbitral award solely to determine if
it “draws its essence from the collective bargain-
ing agreement.” See United Steelworkers v, En-

ever, neither party challenges the validity of

Scherme o &,Q;\’D\Ud Thcasv-r\/* ‘ :

cresment ey (s (V8

Cite as 876 F.2d 1297 (7th Cir. 1989)

~ercen W W&V'Y’;‘b
ads wue ;&rD 1297

ipation in money laundering scheme. On
appeal, the Court of Appeals, Cudahy, Cir-
cuit Judge, held that: (1) defendant did not
violate substantive currency reporting stat-
utes, and (2) evidence supported convictions
for mail fraud and conspiracy. '

Affirmed in part, reversed in part and
remanded with directions.

1. United States ¢=34

Defendant accused of laundering mon-
ey was not “financial institution,” and thus
could not be convicted for failing to file
currency transaction reports upon receipt
of currency in excess of $10,000; statute,
defining “financial institution” as “agency,
branch, or office” of person acting in one
of listed capacities, was inapplicable to indi-
vidual. 31 U.S.C.A. § 5313(a).

See publication Words and Phrases

for other judicial constructions and

definitions.
2. Fraud ¢=68.10(1)

Defendant accused of participating in
money laundering scheme did not willfully

- conceal or falsify material fact when he

listed himself on currency transaction re-
port as individual conducting transaction
with bank, though transaction may have
been carried out on behalf of third party, in
that it was defendant who was responsible
for carrying out money laundering opera-
tion, who received commission for his ser-
vices, who controlled bank account used,
and who was solely authorized to make
necessary deposits. 18 U.S.C.A. §§ 2(b),
1001.

3. Fraud &=68.10(1)
United States ¢34 :
Defendant charged with participating
in money laundering scheme was not re-

either of the two, prior arbitration awards.
Furthermore, the union never alleges that the
defendants failed to comply with the terms of
the Gibson and Sabella awards. The union does
not dispute the fact that the defendants com-
plied with the awards by paying the miners the
appropriate back pay. Instead, appellant is ask-
ing us to enforce the prior awards in this subse-

i gmgw;fgggﬁﬁﬁg%mosg&‘&:&%‘g&sﬁsim;ﬁm;ﬁ:‘z

o based on the facts of the instant case.
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quired to disclose source of funds mvolved
in transaction on currency. transaction re-
port; defendant could reasonably believe
that report requirement that he list “orga-
nization for whom this transaction was
completed” could be satisfied by listing his
own organization, whose bank account was
being used. 18 U.S.C.A. §§ 2(b), 1001.

4, Post Office ¢=48(4)

Allegation that defendant charged
with mail fraud in connection with money
laundering devised scheme to deprive fed-
eral Government of tax dollars was suffi-
cient to allege deprivation of money. or
property within meaning of mail fraud stat-
ute. 18 US.C.A. § 1341

5. Post Office ¢=35(9)

Defendant could be convicted of mail
fraud, based upon allegation that he
schemed to deprive federal Government of
tax revenues, though his tax evading
“clients” were in fact undercover govern-
ment agents and thus Government was not
in fact deprived of tax revenues; statute
punished scheme to defraud, with ultimate
success of scheme being unnecessary to
constitute violation. 18 U.S.C.A. § 1341.

6. Conspiracy €=43(12)

When indictment alleges conspiracy
with multifarious objectives, conviction will
be sustained so long as evidence is suffi-

cient to show that defendant agreed to

accomplish at least one ‘of the alleged ob-
jectives. 18 U.S.C.A. § 371

7. Conspiracy €33(2)

Defendant charged with conspiracy in
connection with his participation in money
laundering scheme could be convicted of
conspiracy to defraud Government, even if
he did not violate substantive currency
laws, where there was evidence that defen-
dant and accomplice had engaged in overall
scheme to circumvent currency reporting
laws and prevent IRS from collecting accu-
rate data, reports and income taxes. 18
US.CA. § 371,

* Honorable Robert A. Grant, Senior District
Judge for the Northern District of Indiana, is

876 FEDERAL REPORTER 2d SERIES

8. Obstructmg Justice €4 s

Defendant could be convicted of:
structing justice, though allegedly infly
enced grand jury witness was in fact.
dercover government agent; statute.p
scribed “endeavor” to influence Witness
regardless of defendant’s -ability to.su
ceed. 18 U.S.C.A. § 1508.
9. Criminal Law €16

Finding that defendant charged wi
obstructing grand jury possessed requis
corrupt intent to influence administrat
of justice was sufficiently supported by
evidence that defendant, knowing of ongo-8
ing grand jury investigation, mstructed
witness to provide false and misleading te
timony to grand jury. 18 US.C.A. § 1503
10. Criminal Law &=338(4) KRN

Evidence that money laundering defen-_
dant’s “clients” were purportedly involved
in narcotics trafficking was admissible as
serving to explain purpose of and cu'cum-
stances surrounding money Iaundermg
scheme.

Susan L. Satter, Chicago, IIi., for Wesl‘
Bucey.

Anton Valukas, U.S. Atty., Chicago, Ill ;
David J. Stetler, Chief, Victoria J. Peter
and Howard M. Pearl, Deputy Chiefs, John
S. Brennan, Asst. U.S. Atty., Criminal Re- &
ceiving & Appellate Div., G. Roger Markley, 72
Special Asst. U.S. Atty., Chicago, 1., for 3

Before BAUER, Chief Judge, :
CUDAHY, Circuit Judge, and GRANT
Senior District Judge.® :

CUDAHY, Circuit Judge.

Defendant-appellant Wesley Bucey
convicted of multiple related offenses &
ing out of an elaborate money laundering
scheme designed to ostensibly “legitimize’s
the source of illegally cbtained cash and
evade taxes. Bucey’s conviction was based
on a twelve-count indictment charging him,
with consplracy, 18 U.S.C. section 3
mail and wire fraud, 18 U.S.C. sections
1341, 1343; failure to file currency transac;

sitting by designation.
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sl US.v. BUCEY 1299
Cite as 876 F.2d 1297 (7th Cir. 1989) :

tion reports with the Internal Revenue Ser-
vice " (“IRS”), 81 'U.S.C. 'sections 5318,
5322(b); - causing false information to be
provided to the IRS, 18 U.S.C. sections 2(b),
1001; and attempting to obstruct the ad-
ministration of a grand jury, 18 U.S.C. sec-
tion 1508. - Bucey appeals his conviction on
all counts. - We affirm in part and reverse
in part. :
) L

This is a tale of an illicit money launder-
ing enterprise engineered by defendant Bu-
cey and Boston Witt, a former Attorney
General of New Mexico.! We shall chron-
icle the facts, keeping in mind that all
evidence and permissible inferences must
be taken in the light most favorable to the
government. See United States v. Gimbel,
830 F.2d 621, 622 (Tth Cir.1987).

Bucey and Witt orchestrated a scheme
with dual objectives: money laundering
and tax evasion. The money laundering
aspect of the operation was designed to
provide a method for converting cash from
unlawful activities, such as narcotics traf-
ficking, into ostensibly legitimate business
income. To carry out this scheme, Bucey
set up a tax-exempt organization called the
“Huguenot National Church,” which was
the conduit through which money was laun-
dered.? Bucey and Witt charged a commis-
sion for these services rendered through
the “church.”

Bucey and Witt devised two methods for
achieving the secondary objective of their
scheme, tax evasion. ' First, they planned
to use the Huguenot Church as a facade
for directing their clients’ illegally obtained
cash overseas to the bank accounts of shell
corporations. The clients could then spend
this money in_connection with the “busi-
ness” of the foreign corporations, thereby
avoiding taxation by the United States
government. - Bucey and Witt also ar-
ranged a second tax evasion strategem for

1. Boston Witt pleaded guilty and was a cooper-
ating witness for the government in this case.

2. The church was an entity operated out of

Bucey’s home and had no edifice of its own. ~

Upon searching Bucey’s home, government
agents discovered a “Huguenot National

persons seeking an illegal tax deduction to
purchase art work through Bucey at an’
established price but to report the purchase
at an inflated price through false documen-
tation. Bucey would then accept the prop-
erty as a sham donation to the Huguenot
Church, enabling the purchaser to take an
inflated charitable tax deduction.

Bucey and Witt’s machinations were un-
veiled by an extensive undercover investi-
gation. Undercover police officers, John
and Don Smith, posed as drug dealers in-
terested in laundering narcotics proceeds.
In October 1985, Witt met the Smiths and
advised them of a money laundering device
by which they could transfer their cash
overseas to a shell corporation and avoid
paying taxes. Witt also discussed another
mode of laundering the Smiths’ cash
through channels that would generate in-
come purportedly earned by the Smiths for
services provided to the Huguenot Church.
All transactions would be supported by bo-
gus documentation.

Following the October 1985 meeting,
Witt contacted Bucey in Chicago and the
two discussed the feasibility of exchanging
the Smiths’ cash for cashier’s checks using
the Huguenot Church account. Witt in-
formed Bucey that the Smiths’ cash was
from a dubious source. Tr. at 221. On
November 4, 1985, Witt met the Smiths in
Las Vegas and discussed in more detail the
money laundering operation. Witt ex-
plained Bucey’s role in handling the cash
and controlling the church’s account. Witt
proposed that the Smiths launder an initial
deposit through a transaction conducted
within the United States.  Witt and Bucey
viewed this as a step preparatory to gener-
ating cash for subsequent overseas trans-
actions. See Tr. at 228. Witt instructed
the Smiths to take their-money to Chicago
where Bucey would exchange it (minus a
commission) for cashier’s checks. Fraudu-
lent documentation would identify the cash-

Church” file. Among other items, the file con-
tained several newspaper articles about money
laundering, including one entitled “Getting
Dirty Money Squeaky Clean.” See Govern-
ment's Brief at 5 n. 4; Government's Exhibits
10A and 23-48; Tr. 1165-66.
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ier’s checks as income from business activi-
ties carried out by the Smiths on behalf of
the church.? An agreement was made to
conduct -an initial transaction involving
$50,000 at Freedom Federal Savings and
Loan (“Freedom Federal”) in Chicago on
January 6, 1986.

Witt and Bucey met the Smiths in Chica-
go on January 6 to carry out the launder-
ing transaction at Freedom Federal. Prior
to the transaction, Bucey and Witt received
$8,000 as part of their 20% commission.
Bucey and Don Smith then approached the
teller, Smith counted the money, $42,000,
and Bucey deposited it into the Huguenot
Church account, informing the teller that
the money was for medicine and supplies
for Mexico earthquake victims. Bucey
then drew a check on the church’s account
for $40,000 to pay for two cashier’s checks
that were given to the Smiths; $2,000 re-
mained in the church account. Bucey
completed a Currency Transaction Report
(“CTR”) describing the cash deposit. On
the CTR form, Bucey listed himself as the
“individual conducting the transaction with
the bank,” and listed the Huguenot Nation-
al Church as the “organization for whom
this transaction was completed.” See Ap-
pellant’s App. at 58. Nowhere did he iden-
tify the Smiths as the source of the money.

As a result of the January 6 transaction,
Bucey had converted $50,000 of the Smiths’
purported drug proceeds into $40,000 in
cashier’s checks supported by false docu-
mentation legitimizing its source. While
Bucey and Witt understood that the Smiths
would be required to pay taxes on the
$40,000, the remaining $10,000 of the
Smiths’ narcotics income would be unre-
ported.

3. Witt and Bucey discussed the details of how
the Smiths' money would be deposited in the
church’s bank account and portrayed as contri-
butions to the church on behalf of earthquake
disaster victims. Bucey was then to funnel the
money back to the Smiths as a fee for services
never rendered and provide the corresponding
false documentation.

4. Later, Bucey described to the Smiths how the
church insulated them from IRS detection. He
explained that had the Smiths themselves sim-
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On January 23, 1986, Bucey and - Wi
arranged a similar transaction involving;
Dembitz, a third government agent posing}
as a drug-trafficking associate of:ithe
Smiths. The transaction was carried out’
Freedom Federal on February 20, 19865
Bucey deposited $84,000 in the church 2
count and completed a CTR again listing
himself as the “individual conducting:the
transaction” and the Huguenot Church as
the “organization for whom this transae;
tion was completed.” See Appellant’s App,
at 60. - Bucey then drew three checks tota
ing $80,000 on the Huguenot Church
count in exchange for three cashier
checks in the same amount, which ‘we:
given to Dembitz. Afterwards, the tra
action was similarly documented by falsef
invoices. .

This second transaction resulted in B
cey’s converting $100,000 of purported
drug income into $80,000 supported by docy’
umentation legitimizing its source. Ther
maining $20,000 of Dembitz’ drug incoms
was to go unreported. OIS

On April 24, 1986, Dembitz introduce
Bucey to a fourth undercover governmenti
agent, Ahern, who posed as an investorks
seeking to avoid taxes through illegal d
ductions. Bucey advised Ahern of an:
donation scam in which Ahern would. p
chase art with a check for an inflated prie
and receive 80% back as a kickback in cashif
He deseribed how Ahern could then don
the art to Bucey’s church and repo
charitable deduction for the infla
amount of his cancelled check.’® W
Dembitz expressed concern about -excludy
ing Witt from the deal, Bucey responded
reassuringly that he and Witt “are a tes Y
as far as that goes.” Government's Br ’

report that the Smiths purchased the che
By writing a check on the church'’s accoun
pay for the cashier’s checks, however, B
explained that there would be no report.idefly
tifying the Smiths. Government's Brief at
Government's Exhibit 4A, at 20-21.’
5. Ahern would retain possession of th
work, which would display a plaque stating
it was “on loan from the Huguenot Nati
Church.” See Government's Brief -at
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at 20; :Government's - Exhibit 8A, at 18.
Bucey later discussed’ the ‘art. deal with
Witt, who wanted to ensure that the trans-
action ran smoothly. = Tr. at T64-65.

Witt was eventually arrested on charges
involving cocaine trafficking. - Thereafter,
agent Dembitz notified Bucey by telephone
that he had been served with a grand jury
subpoena ordering ‘him to produce doc-
uments relating to Bucey and the Huguen-
ot Church. Bucey requested that Dembitz
send him the subpoena. Bucey then ad-
vised Dembitz to rehearse his grand jury
testimony with an attorney. Bucey in-
structed Dembitz that, “You will discuss
with the attorney how you raised funds in
dribs and drabs for the Huguenot Church
and then went over—went over into Mexico
and bought—bought goods for those earth-
quake victims with funds—you know,
funds in Mexico, and that you got reim-
bursed—you brought in the money that
you raised and got reimbursed for your
out-of-pocket expenses by check from the
Huguenot Church.” Government’s Brief
at 22; Government’s Exhibit 184, at 4. In
a later. discussion, Bucey reiterated that
Dembitz should adhere to the story that he
had performed services on behalf of the
church. Id. at 23; Tr. at 842.

Bucey’s escapades led to a grand jury
indictment on twelve counts: count 1—con-
spiracy; counts 2-5—mail fraud; counts
6-7—wire fraud; counts 8-9—failure to
file CTRs in violation of 81 U.S.C. sections
5313 and 5322(b); counts 10-11-—causing
false information 'to be provided to the
government in violation of 18 U.S.C. sec-
tions 2(b) and 1001; and count 12—attempt-

6. With respect to the violation of 31 U.S.C. sec-
tion 5322(b), a penalty enhancement provision,
the indictment alleges that the failure to file
CTRs offense was part of a pattern of illegal
acnvny involving currency transactions exceed-
mg $100,000, and was committed while violat-
ing another law of the United States, 18 US.C.
section 1001. -

Section 5322(b) states in pertinent part:
A person willfully violating this subchapter or
a regulation prescribed under this subchapter
while violating another law of the United
States or as part of a pattern of illegal activity
involving transactions of more than $100,000
in a 12-month period, shall be fined not more
than $500,000, imprisoned for not more than

ing to influence, obstruct or impede the
administration of a grand jury. i

A jury convicted Bucey on all twelve
counts. He was sentenced to five years’
imprisonment on each of counts 1-9, to run
concurrently, and two years’ imprisonment
on each of counts 10 and 11, to run concur-
rently with each other, but consecutively to
the sentences on counts 1-9. On count 12,
he was placed on probation for five years
and fined $600.00. Bucey has appealed on
all counts.

IL

A. Failure to File CTRs

Counts 8 and 9 charge, respectively, that
on January 6, 1986, and February 20, 1986,
Bucey and Witt, while acting in their capac-
ity as a “financial institution,” received cur-
rency in excess of $10,000 and knowingly
and intentionally failed to file the required
CTRs with the IRS in violation of 31 U.S.C.
sections 5313 and 5322(b).6 It is undisput-
ed that on both occasions Bucey completed
CTRs upon depositing the currency at
Freedom Federal, which the bank then
properly filed with the IRS. But, irrespec-
tive of those bank filings, the government
contends that Bucey himself had an inde-
pendent legal duty to file CTRs when he
received the currency from the third-party
government agents. These charges are
predicated on the theory that Bucey is a
“financial institution.” Whether an individ-
ual acting in Bucey’s capacity can  be
charged as a “financial institation” under
the currency reporting laws is a question
of first impression inthis circuit.? -The
7. As a preliminary matter, we reject the éovém-

ment’s argument that, because Bucey’s tendered

jury instructions defining “financial institution”
were given to the jury without objection, Bucey
has failed to preserve this issue for appeal. Ina
pretrial motion to dismiss the indictment, Bucey
initially raised the issue whether, as a matter of
lav_v, he could be considered a “financial institu-
tion” under the currency reporting laws or regu-
lations promulgated under them. Because the

court rejected this challenge to the govemment s

definition of “financial institution,” it would

have been futile for Bucey to object to the jury

instruction. “If the problem has been brought
to the attention of the court, and the court has
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sufficiency of the indictment under the cur-
rency reporting laws and _regulations, - of
course, raises questions of law for our de
novo review.  See United States v. Gim-
bel,” 830 F.2d 621 (Tth Cir.1987); United
States v. Varbel, 780 F.2d 758 (9th Cir.
1986)."" '

‘To be valid, an indictment must alleg
acts which, if proven, would constitute an
offense under the law that the defendant is
charged with violating. If the indictment
does not charge such a cognizable offense,
of course, we must reverse any subsequent
conviction based on that indictment. Gim-
bel, 830 F.2d at 624 (citing McNally v.
United States, 483 U.S. 850, 107 S.Ct. 2875,
97 L.Ed.2d 292 (1987)). Accordingly, we
must determine whether the acts alleged in
counts 8 and 9 establish a violation of the
currency reporting laws by a “financial in-
stitution.”

We begin by examining the plain mean-
ing of the statutes and regulations. “[IIn
determining the scope of a statute, one is
to look first at its language. If the lan-
guage is unambiguous, ... it is to be re-
garded as conclusive unless there is a clear-
ly expressed legislative intent to the con-
trary.” Dickerson v. New Banner Insti-
tute, Inc., 460 U.S. 103, 110, 103 S.Ct. 986,
74 LEd.2d 845 (1983), reh’y denied, 461
U.S. 911, 103 S.Ct. 1887, 76 L.Ed.2d 815
(1983). .

The Currency Transactions. Reporting
Act, 31 U.S.C.:section 5313, and its imple-
menting regulations provide specific rules
designating who is responsible for filing

are, to require an objectibn would exalt form
over substance.” United States v. Pirovolos, 844
F.2d 415, 424 n. 8 (Tth Cir.1988).

8. Title 31 US.C. section 5313(a) states in rele-
vant part: = - £ . <
When a domestic financial institution is in-
volved in a transaction.for the payment, re-
ceipt, or transfer of United States coins or
currency ....in an amount ... prescribe[d] by
regulation, the institution and any other par-
_ticipant in the transaction the Secretary may
prescribe shall file a report on the transaction
at the time and in the way the Secretary
prescribes. A participant acting for another
person shall make the report as the agent or
bailee of the person and identify the person
for whom the transaction is being made. [em-
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CTRs. See California Bankers- Assniy
Schultz, 416 US. 21, 26, 94 S.Ct. :1494
1500, 39 L.Ed.2d 812 (1974). Section 53
authorizes the Secretary of the Treas
require domestic financial institutions;dh
any other participants that the Secretar
may prescribe, engaged in transactio
the payment, receipt or transfer of U
States currency, to report this currency
the Secretary.? Pursuant to this author]

each deposit [or] withdrawal ... which i
volves a transaction of more than $10,00

when the acts charged in the indictm
occurred, a financial institution subject. to'd
the reporting requirements was defined ‘
31 C.F.R. section 103.11(¢) as follows:. _ -
Financial institution. Each agencyy}
branch, or office within the United; 8
States of any person doing business.in
one or more of the capacities listed bey
low: emuH
(1)- A bank ...;
(2) A broker or dealer in secti}:l ‘i
(3) A person who engages as a_ 4
"ness in dealing in or exchanging ;
rency as, for example, a dealer ih_fpr-
eign exchange or a person engii
primarily in the cashing of checks - 3
(4) A person who engages as a
ness in the issuing, selling, or-
ing of travelers’ checks, money .
or similar instruments ...; -

s

“ Title 31 U.S.C. section 5312(a)(2) d
“financial institution” to include banks, thF
brokers, currency exchangers, travel

other such establishments.

9. 31 CF.R. section 103.22, as in effect d.; :
the relevant time period, provided in’part 5
* (a) Each financial institution shall file a £g3

port of each deposit, withdrawal, excha nge,0k
currency or other payment or transfer, by
through, or to such financial institution.
which involves a transaction in currency ot}
more than $10,000. Such reports shall b¢

made on forms prescribed by the Sec Y.
and all information called for in the form

shall be furnished. i

hasis supplied].
FOIA # 57720 (TJRTS 16326) Docld: 70105320 Page 58




S 5

ES

fornia Bankers: Ass®

retary of the Treasury'
financial institutions;;
pants that the Secretay
gaged in transactior

ipt or transfer of Uni
o report this' currencyl{]
ursuant to this authg
ry regulations “di

22(2) (1986)>  In~ 198
arged in"the indictmen
ial institution subject
irements was defined in
103.11(e) as follo&s:';;m. ‘
tution. Each agéﬁéy,~>
tce within the United,
erson doing business. in; °
the capacities listed be-,

r in or exghaﬁg'iri'g\.i’rc‘ﬁﬂ'-’:,
xample, a dealer in for-:

Or a person enga
> cashing of check
ho engages as a, 18
ing, selling, or redeem:
’ checks, money orders

et 1

ction 5312(a)(2) defines”
" to include banks, /thrift
hangers, travel
nents. )

03.22, as in effect u
iod, provided in' part =7,
institution shall file a re- ;
t, withdrawal, exc]
payment or transf
ich financial _institution, %
ransaction in currency of
. Such reports shall be :
escribed by the Secretary -
1 called for in the fo

7K T Us. v, BUCEY

1303 -

Cite as 876 F.2d 1297 (7th Cir. 1989)

(5) A licensed transmitter of funds, or

other person engaged in the business
of transmitting funds abroad for oth-
ers; -
(6) A [licensed] casino....10
Id. (emphasis supplied). ~
The indictment alleges that Bucey and
Witt were persons acting as a “financial
institution” by engaging as a business in
dealing in currency and in transmitting
funds abroad for others. Indictment § 1(c)
at 1-2. Bucey claims that the indictment is
legally deficient and, alternatively, that the
evidence established at trial on this count
was insufficient to support his conviction.

[11 There is little case authority directly
establishing whether an individual acting in
Bucey’s capacity could be criminally prose-
cuted as a “financial institution” under the
currency laws in effect at the time of the
offense alleged here. Most cases involving
money laundering operations have involved
the separate issue whether an individual
engaged in money laundering can be deriv-
atively liable under 18 U.S.C. section 2(b) 1!
for causing what is indubitably a “financial
institution” to fail to file an accurate CTR
as required by the currency reporting laws.

10. In 1987, the regulations defining a financial
institution were amended to provide in perti-
nent part: .

Financial institution. Each agent, agency,
branch, or office within the US. of any per-
son doing business, whether or not on a regu-
lar basis or as an organized business concern,
in one or more of the capacities listed below:

(3)A cu'rrc'ncy 'deéler c;r ekche;nger, ix.lcluding
a person engaged in the business of a check
: er; ... -

(5) A licensed transmitter of funds, or other
person engaged in the business of transmit-
ting funds;.... '
See 52 Fed.Reg. No. 67, at 11436 (April 8, 1987).
Of course, because this amendment was not in
effect at the time Bucey committed the alleged
violations, it is not controlling.

11. Title 18 U.S.C. section 2(b) establishes that a
person who causes another to commit an of-
fense against the United States is chargeable as
a principal.

12. Title 18 US.C. section 1001 provides:
Whoever, in any matter within the jurisdic-
tion of any department or agency of the Unit-
ed States knowingly and willfully falsifies,

Yet these cases are replete with intimations
that an individual such as Bucey could not
be prosecuted as a “financial institution.”
For example, in United States v. Gimbel,
830 F.2d 621 (7th Cir.1987), this court noted
the government’s concession that Gimbel, a
lawyer who allegedly structured currency
transactions for his clients in order to laun-
der proceeds from narcotics trafficking and
to conceal income from the IRS, had no
independent duty to file a CTR reflecting
the structured nature of the transactions.
See id. at 624 n. 2. Instead, the govern-
ment sought, albeit unsuccessfully, to con-
vict Gimbel under 18 U.S.C. sections 2(b)
and 1001 * for causing a bank to conceal
information, namely, CTRs, from the IRS.13

Likewise, in United States v. Mastronar-
do, 849 F.2d 799 (3d Cir.1988), defendants
who had engaged in a multimillion dollar
bookmaking and money laundering opera-
tion were charged with structuring curren-
cy transactions to avoid having financial
institutions file CTRs. The defendants
themselves were not charged as a “finan-
cial institution”; rather, the government
charged them on a derivative theory for
violating 18 U.S.C. sections 2(b) and 1001.
The Third Circuit stated: ‘

conceals or covers up by any trick, scheme, or
.device a material fact, or makes any false,
fictitious or fraudulent statements or repre-
sentations, or makes or uses any false writing
or document knowing the same to contain
any false, fictitious or fraudulent statement or
entry, shall be fined not more than $10,000 or
imprisoned not more than five years, or both.

13. In Gimbel, the defendant received funds
from his clients in excess of $10,000 but then
structured separate withdrawal and deposit
transactions with the bank so that each transac-
tion involved less than $10,000. Gimbel struc-
tured the transactions in this manner so that the
bank would not be required to file CTRs under
the currency reporting laws. ' The events in
Gimbel arose before the Treasury Department
promulgated new regulations requiring finan-
cial institutions to aggregate structured transac-
tions of this sort. Because the bank had no
duty, prior to these new regulations, to aggre- |
gate multiple deposits and withdrawals which
exceeded $10,000 and to file the corresponding
CTRs, this court concluded that Gimbel could
not be liable for causing a financial institution
to fail to disclose material facts on CTRs to the
IRS. See also United States v. Risk, 843 F.2d
1059 (7th Cir.1988).
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_-Although the statute authonzes the Sec-

- retary . to - draft regulations - requiring
“participants” . in  transactions to file
CTRs, the Secretary did not do so. Rath-

- er,: the Secretary enacted regulations
which, by their explicit language place a
duty to file CTRs only on financial insti-
tutions. The regulations do not even in-
timate that a bank customer might some-
how be violating the law if he structures
his transactions so as to avoid making a
transaction in currency greater than
$10,000.... ‘[Tlhe present ambiguity
regarding coverage of the Reporting Act
and its regulations has indeed been cre-
ated by the government itself.”

Id. at 804-05 (quoting United States v.
Varbel, 780 F.2d 758, 762 (9th Cir.1986)).
See also United States v. Nersesian, 824
F.2d 1294, 1811-12 (2d Cir.) (bank customer
involved in money laundering scheme had
no legal duty to file a CTR himself) (dicta),
cert. denied, — U.S. —, 108 S.Ct. 357,
98 L.Ed.2d 382 (1987); United States v.
Heyman, 794 F.2d 788, 790-91 (2d Cir.
1986) (government conceded, and court
stated in dicta, that defendant, a Merrill
Lynch account executive who devised

scheme to structure customers’ transac-

tions in amounts less than $10,000 in cir-
cumvention of the currency reporting laws,
had no legal duty to file CTRs), cert. de-
nied, 479 U.S. 989, 107 S.Ct. 585, 93 L.Ed.
2d 587 (1986); United States v. Varbel, 780
F2d 758, 762 (9th Cir.1986) (defendants
engaged in money laundering had no duty
to report currency transactions to or
through the bank); United States v. Dene-
mark, 719 F.2d 1559, 1561 (11th Cir.1986)
(dicta); United States v. Shearson Leh-
man Bros., Inc., 650 F.Supp. 490, 495, 500
(E.D.Pa.1986) (dicta), aff'd in part and

rev'd in part sub nom. - United States v.
Mastronardo, 849 F.2d 799 (3d Cir.1988);
United States v. Richter, 610 F.Supp. 480,
487 n. 4 (N.D. 111.1985) (dicta), aff’d with-
out op. sub nom. United States v. Man-
govski, 185 F.2d 312 (Tth Cir), and aff’d
without op. sub nom. United States v.
Konstantinov, 793 F.2d 1296 (7th Cir.),

14. See supra at 1302.
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- cert. denied, 479 USs. 855 107 S.Ct. 19
L.Ed.2d 124 (1986). ‘

The only case in this circuit dlrectl
solving this question is United Sta:
Riky, 669 F.Supp. 196 (N.D. Il1
There, the defendant had engaged:
money laundering scheme in which- h
ceived commissions for assisting othe
concealing the source of income from
cotics trafficking. Focusing on the
ing language of 31 C.F.R. section
11(e),* the court held that, because
defendant was not an “agency, branc
office” of any person doing business in
of the subsequently listed capacitie
was not a “financial institution.” -A_‘
amendment to the regulation, addmg}
term “agent” to the definition of “finan
institution,” indicated that the governm
had not previously believed that the . CTRg
filing obligation applied to individuals.
at 200. Accordingly, the court dis
the 1nd1ctment Id. See also Um

10 (E. D Wis. 1984), rev’d on q r
grounds, 830 F.2d 621 (7th Cir.1987)
“plain meaning of the term ‘financial
tution,’ as it is defined by statute and re
lation, would be strained to cover a p
such as Gimbel,” who had engaged
money laundering scheme) (dicta). s

The First Circuit took a similar ta
United States v. Anzalone, 766 F.2
(1st Cir.1985). There, the defen
“structured” transactions with the bank'sg
that each involved less than $10’ Ll
hence, the bank did not file CTRs., ,L
First Circuit reversed his convxctlo
dismissed the indictment, which ¢
him personally with failing to file CT.
violation of 81 U.S.C. section 5313,
causing the bank to fail to file
violation of 18 U.S.C. section 2(b). amf’
causing the bank to conceal materi
from the IRS in violation of 18 U. S
tions 2(b) and 1001. See id. at 6
The court concluded that, since the cu!
cy regulations limited application of |
reporting requirements to financial inst
tions only, the defendant had no inde'_ ;

J
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dent duty to file' CTRs. "Id. at 681, 683.15

Cf United States v. Robinson, 832 F.2d.

1165 (9th Cir.1987) (bank teller, who was

acting as a private individual and was not

charged with operating "a currency ex-
change business, was not a financial insti-
tution within currency laws and, thus, had
no duty to file CTRs).

However, several other circuits have dis-
agreed. For example, in United States v.
Goldberg, 156 ¥.2d 949 (2d Cir.), cert. de-
nied, 472 U.S. 1009, 105 S.Ct. 2706, 86
L.Ed.2d 721 (1985), the Second Circuit held
that three defendants engaged in money
laundering, including two bank officers,
constituted a “financial institution,” name-
ly, a partnership or joint venture engaged
as a business in dealing in currency.’®* The
court adverted to the legislative history of
the Bank Secrecy Act, 31 U.S.C. section
5311 et seq., which indicated a design to
provide a sweeping law enforcement tool
for locating large currency transfers of
proceeds from unlawful transactions. See
id. at 954-55 (citing H.R.Rep. No. 975, 91st
Cong., 2d Sess. 11-12, reprinted in 1970
U.S.Code Cong. & Ad.News 4394, 4396-97).
The court divined an intent to reach a vast
range of criminal conduct and to grant the
Secretary broad authority to impose report-
ing requirements. Id. at 954-55 (citing 116
Cong.Rec. 16957 (1970) (statement of Rep.
Burton)). Relying on this legislative histo-
ry, the court held that the defendants quali-
fied as a “financial institution.”

The Eighth, Ninth and Eleventh Circuits
have also on ocecasion broadly construed
the term “financial institution” in the mon-
ey laundering context. In United States v.

15. In addition, the court held that the regula-
tions did not impose a duty on the defendant to
inform the bank of the structured nature of his
transactions. - The court explained:

Although this court, like all other institu-
tions of the United States, is supportive of the
law enforcement goals of the government and
society, we cannot engage in unprincipled in-
terpretation of the law, lest we foment law-
lessness instead of compliance. Kolender v.
Lawson, 461 US. 352, 361, 103 S.Ct. 1855,
1860, 75 L.Ed.2d 903 (1983). This is particu-
larly so when the confusion and uncertainty
in this law has been caused by the govern-
ment itself, and when the solution to that

Hernando Ospina, 798 F.2d 1570 (11th Cir.
1986), the defendant, who provided a mon-
ey laundering service in which he ex-
changed approximately $1.3 million for Co-
lombian pesos for a total commission of
$52,000, was deemed a “financial institu-
tion,” namely, a ‘“person who engages as a
business in dealing in or exchanging cur-
rency.” Likewise, in United States v.
Mouzin, 185 F.2d 682 (9th Cir.), cert. de-
nied, 479 U.S. 985, 107 S.Ct. 574, 93 L.Ed.
2d 577 (1986), the Ninth Circuit held that a
defendant who participated in an extensive
money laundering and cocaine conspiracy
qualified as a “financial institution” by vir-
tue of her role in transferring currency
across the country and overseas in an
ostensibly legitimate business venture.
The Mouzin court focused on the language
in 31 C.F.R. section 108.11, which relates
the definition of a “finanecial institution” to
a “person who engages as a business in
dealing in or exchanging currency as, for
example, a dealer in foreign exchange or a
person engaged primarily in the cashing of
checks” and a “person engaged in the busi-
ness of transmitting funds abroad.” Id. at
689. See also United States v. Cuevas,
847 F.2d 1417 (9th Cir.1988) (extensive
money laundering operation with several
international offices constitutes a “finan-
cial institution”), cert. denied, — U.S.
—, 109 S.Ct. 1122, 103 L.Ed.2d 185
(1989); United States v. Dela Espriella,
781 F.2d 1432 (9th Cir.1986) (defendant, a
kingpin of an intricate money laundering
operation who delivered cash in excess of
$10,000 to his couriers, qualified as a “fi-
nancial institution” possessing a duty to
file CTRs). But ¢f. United States v. Rob-

loop holes, lies completely within the govem-
ment’s control.
Anzalone, 766 F.2d at 682. -

16. The court noted in dicta that even assuming
that the indictment charged each defendant in-
dividually as a “financial institution,” the defen-
dants would be encompassed by the language of
the regulations which specifically applied to “a
person.” Nevertheless, the court held that it
need not decide that issue because, at the very
least, the three defendants acted as a partner-
ship and joint venture, an entity from which
Congress sought to require CTRs, See Goldberg,
756 F.2d at 955.
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inson, 832 F.2d 1165 (9th Cir.1987); United
States v. Varbel 780 F.2d 758 (9th Cir.
1986)... The Eighth Circuit has reflected a
similar perspective. See United States v.

Hawley, 855 F.2d 595, 602 (8th Cir.1988):

(husband and wife team engaged in “ware-
house banking” services constitute “finan-
cial institution”; “currency dealers or ex-
changers who act as middlemen between
individuals and commercial banks can ap-
propriately be defined as ‘financial institu-
tions’ under section 103.11(e)(3), and con-
victed for failing to [file CTRs]”), cert.
dented, — U.S. ——, 109 S.Ct. 1141, 103
L.Ed.2d 202 (1989).

Some of these cases may be factually
distinguishable; but, more importantly,
none attempts to make sense of the directly
operative “agency, branch, or office” lan-
guage, which controls the definition con-
tained in section 103.11(e). This language
(which has subsequently been expanded)
requires that, in order to qualify as a “fi-
nancial institution,” the defendant must be
an “agency, branch, or office” of a person
acting in one of the listed capacities. This
language, which was relied upon in Riky,
669 F.Supp. 196 (N.D. I11.1987), is clearly
inapplicable to an individual. Moreover,
our opinion in Gimbel is presumably prem-
ised on the assumption that an individual
cannot be charged as a “financial institu-
tion.” See 830 F.2d at 624 n. 2.

17. In response to the apparent inefficacy of the .

Bank Secrecy Act as a basis for imposing crimi-
nal liability on individuals engaged in money
laundering, Congress enacted the Money Laun-
dering Control Act of 1986. See 18 US.C.

§§ 1956, 1957; 31 US.C. § 5324. Among other

things, the Money Laundering Act prohibits in-
dividual bank customers from structuring trans-
actions to-circumvent CIR filing requirements.
See 31 US.C. § 5324, See generally Comment,
The Money Laundering Control Act of 1986:
Tainted Money and the Criminal Defense Law-
yer, 19 Pac. LJ. 171 (1987).

It is also worth noting that, in the Internal
Revenue Code, Congress has explicitly imposed
an independent reporting burden on individual
persons who receive in excess of $10,000. See
26 US.C. § 6050 (West Supp.1989). This sec-
tion provides in pertinent part:

(a) Cash receipts of more than $10,000.00

—Any person— .

(1) who is engaged in a trade or business,

provided by statute and regulation.”.

We are, of course, cognizant of the.p
pose underlying the Currency Transactiongy?
Reporting Act: “Congress recognized J;héji
importance of reports of large and unusy aly
currency transactions in ferreting out crin
inal activity and desired to strengthen t
statutory basis for requiring such reports.’
California Bankers Ass'n v. Shultz, 4
U.S. 21, 38, 94 S.Ct. 1494, 1506, 39 L.Ed.2d
812 (1974). Nonetheless, it is not the ol
of the judiciary to “strengthen” the basig™:
for requiring CTRs beyond that expfagéff‘

12
If the government wishes to impose i‘l?
duty on customers, or “other partici Santes
in the transaction,” to report [curr

<!

i+ 1

transactions, let it require so in plam’;
language.” It should not attempt to im%;
pose such a duty by implication, éxpeét-‘g
ing that the courts will stretch statutory?.
construction past the breaking point 6

accommodate the government’s mt:erp'r{e-“a

tation.
United States v. Anzalone, 766 F.

682. 0%% ]
RY

It is clear from the langﬁage of él_ C.ER
section 103.22 that only financial institu;;eH

tions as defined are required to file CTR3 4
Therefore, it would be improper for us t03
bas

resort to the legislative history as a

for applying the regulation to entitie
than those specified in it. Varbel, 780 F.

at 76217 Accordingly, we conclude’tha

~ the terms of the statute and‘.reg'l_lla_t;i(j)(J

(2) who, in the course of such trad
Jbusiness, receives more than $10,000 1n°
in 1 transaction (or 2 or more related tra
- -tions), T BT Y
. shall make the return described in'su

(b) with respect to such transaction (or,

ed transactions) at such time as the Sea

may by regulations prescribe. . ..
This statute specifically excludes financial jns
tutions subject to the reporting requiremen
title 31. See 26 U.S.C. § 6050K(c)(1)..:Of ¢ ;
this provision is inapplicable to the present cast;
involving a conviction under 31 U.S.C. s
5313, a provision which does not by its
terms address the conduct of persons other:
financial institutions. See United States v
mark, 779 F.2d 1559, 1563-64 (11th Cir.19! )y
United States v. Perlmutter, 656 F.Supp. 782,-188
(S.D.N.Y.1987), aff'd without op., 835 F.2d 14
(2d Cir.1987), cert. denied, — US. —='1

S.Ct. 1110, 99 L.Ed.2d 271 (1988).

d
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existence at the relevant time did not im-
pose a duty on'Bucey to file CTRs.!® To
countenance ‘the :government’s theory of
prosecution imposing such a duty would
deprive Bucey of his due process right to
fair notice of .the criminglity of a failure to
file. .See: Kolender v..Lawson, 461-U.S.
352, 108 S.Ct. 1855, 75 L.Ed.2d 903 (1983).19
Hence, we conclude that the allegations
contained in counts 8 and 9 of the indict-
ment, charging Bucey as a “financial insti-
tution” with a duty to file CTRs, are legally
insufficient to establish violations of 31
U.S.C. sections 5313 and 5322(b). Bucey’s
conviction .on these counts must therefore
be reversed and the indictment insofar as it
relates to these counts dismissed. ‘

B. Concealing and Falsifying Material
Facts on CTRs

Counts 10 and 11 of the indictment
charge Bucey with causing the conceal-
ment and falsification of material facts
within the jurisdiction of the IRS in viola-
tion of 18 U.S.C. sections 2(b) and 1001.20
Under section 1001, concealment violations
“relate to the nondisclosure of statements
required by statute, government regulation
or form.” United States v. Tobon-Builes,
706 F.2d 1092,.1096 (11th Cir.1983) (cita-
tions omitted). During each deposit trans-
action at Freedom Federal on January 6,
1986, and February 20, 1986, Bucey com-
Pleted the required CTR on Form 4789,
which was f)rescn'b_ed by the Secretary of
the Treasury. See 31 C.F.R. § 103.25(a).
Part I of Form 4789 requests the identity
of the’ “mdmdual conducting the transac-
tion with the finaneial institution,” while
Part II requests the identity of the “indi-

18. At the very least, we think that the language
contained in the statute, regulations and legisla-
tive history is “ambiguous, leaving us unable to
define the ambit of the criminal statutef; there-
fore,] the Rule of Lemty requires that we strictly
construe the statute jn favor of the defendant.”
United States v. Lowe, 860 F.2d 1370, 1376 (7th
Cir.1988) (citing United States v. Turkette, 452
U.S. 576, 587 n. 10, 101 S.Ct. 2524, 2531 n. 10, 69
L.Ed.2d 246 (1981)), cert. denied, — U.S. —,
109 S.Ct. 1639, 104 L.Ed.2d 155 (1989).

19. Conceptually, the government's theory is
somewhat anomalous. Essentially, the argu-
ment is that Bucey was a walking “financial

Cite as 876 F.2d 1297 (7th Cir. 1989)

vidual or organization for whom this trans-
action was completed.” See Appellant’s
App. af 58, 60.2 Bucey listed himself as
the individual conducting the transaction
and Huguenot National Church as the indi-
vidual or organization for whom the trans-
action was completed. See id. The indict-
ment charges that, by completing the form
in this manner, Bucey intentionally con-
cealed the true identity of the individual
who conducted the transaction and the indi-
vidual for whom the transaction was com-
pleted. See Indictment 118, 4 at 25, 11 3, 4
at 26. In response to Bucey’s motion to
dismiss these counts of the indictment for
failure to state an offense, the district
court cursorily determined that the allega-
tions of active concealment of material
facts that were required to be disclosed
sufficiently stated a criminal offense.

[2] The government submits that,
based upon the evidence established at tri-
al, a jury could have rationally concluded
that the individual who conducted the
transaction in each instance was the under-
cover agent, not Bucey, and that, there-
fore, Bucey had lied in completing Form
4789. The government relies primarily on
the evidence that the agent physically car-
ried the money into the bank, assisted in
counting it, and received cashier's checks
as a result of the transaction. We do not
think these facts are probative. While the
agent may have carried the money into the
bank, it was Bucey who was responsible
for carrying out the money laundering op-
eration, who received a commission for his
services, who controlled the Huguenot
Church account and who was solely autho- '

institution” so that when he received the cash
from the agents at Freedom Federal, a duty
attached requiring him to file a CTR in addition
to the one he would complete immediately upon
depositing the money. We do not think the
regulations contemplate such a scenario.

20. See supra notes 11-12.

21. This language resembles the language con-
tained in 31 U.S.C. section 5313(a), which pro-
vides: “A participant acting for another person
shall make the report as the agent or bailee of
the person and identify the person for whom
the transaction is being made.”
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rized;: to  make - the . necessary :deposits.
Therefore,:we do not think a rational juror
could have :found beyond a reasonable
doubt that Bucey willfully concealed or fal-
sified a. material fact when he listed him-
self as the individual conducting the trans-
actlon with the bank.”

[31 A closer question is whether Part II
of ‘Form 4789 required Bucey to disclose
that the agents were the “individualfs] or
organization for whom this transaction was
completed.” In essence, the issue is
whether Bucey had a duty to reveal the
source of the funds involved in the transac-
tion. . ,

‘In United States v. Gimbel, 632 F.Supp.
713, 721 n. 10 (E.D. Wis.1984), rev’d on
other grounds, 830 F.2d 621 (7th Cir.1987),
the district court held that the law did not
require the defendant, an attorney engaged
in money laundering, to disclose on CTRs
the real parties in interest in connection
with currency transactions. In dismissing
this count of the indictment, the court con-
cluded:

Under the plain meaning of the regula-

tions implementing the Bank Secrecy

Act, Gimbel and others similarly situated

would not have notice that they must

reveal the identities of the real parties in

interest to domestic currency transac-

tions made through their trust accounts.
Id. at 723.

Similarly, in United States v. Murphy,
809 F.2d 1427 (9th Cir.1987), the Ninth
Circuit held that the law did not clearly
impose a duty on the defendant to disclose
the source of the funds on CTR Form 4789,
In Murphy, the defendant was charged

22, The amblgulty arose out of language con-
tained in the explanatory instructions to Part II,
which referred to “the identity ... of the indi-
vidual or orgamzatmn for whase account the
transaction is being made.” Murphy, 809 F.2d
at 1430. The court reasoned that the empha-
sized phrase could mean “for whose bank ac-
count,” in which case the defendant truthfully
responded “ATC,” the nominal account holder.
Id. These instructions were not introduced into
evidence in the case at bar. See Tr. at 524.
Nevertheless, the regulation in effect at the time
of Bucey’s actions contained the same language
as that included on the form in Muwphy. In a
section labeled “Identification required,” title 31
C.F.R. section 103.27 provided in pertinent part:

876 FEDERAL REPORTER, 2d SERIES

with conspmng to conceal and falsify-ma
rial facts within the jurisdiction of the
by “falsely identifying the source of ctiifh
deposited funds as ATC, although he knew;
the money came from undercover:iIRS
agents.” Id. at 1429. The court noted thag
ATC had an account at the bank where th
money was deposited, and:that an{amb
guity in the instructions on the CTR. coul;
reasonably lead a depositor to fill out.the
form as the defendant did in the challengeds,
transaction.?2 The court concluded that the
directions on Form 4789 “could easily:lead
noneriminal participants in CTR. transad
tions to believe that they were .required
only to name the holder of the account?
Id. at 1431. :As .the Murphy courtéi'é
soned: -
Due process requires that penal sta
utes define criminal offenses with- suf}
cient clarity that an ordinary person - can
understand what conduct is prohibited's
Kolender v. Lowson, 461 U.S. 352, 3
{103 S.Ct. 1855, 1858, 75 L.Ed.2d: 903
(1983). Section 5313 and its regulations
do not clearly require depositors to idens
tify the source of their funds. . Theré
fore, the imposition of criminal sanctlo
on these facts would violate due proce :
Cf Varbel, 780 F.2d at 762. = <.3%"

Murphy, 809 F.2d at 1431.

We agree with the reasoning ‘and’ rest
of the Ninth Circuit in Murphy and hy
district court in Gimbel. Bucey deposit
cash into the Huguenot Church’
and, accordingly, listed the church A
“organization for whom this transacti
was completed.” - We do not think the .
guage of the‘statute, 'regulatipng or F_‘

[B]efore effectmg any transaction wi
spect to which a report is required the
cial institution shall- verify and record “thes
name and address of the individual pmentmg 3
‘a transaction, as ‘well as record the identity§
account number; and the-social security™t
taxpayer identification number, if any, of iy
person or entity for whose or which acéoiint’
such transaction is to be effected. [empha.':l’s
supplied].
We think that the language contained in Part H
was sufficiently ambiguous to preclude notice 0
a reasonable depositor of the duty to dxsclou .
the source of the funds. el

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 64




UES

to conceal and falsify:ma
| the jurisdiction of the IR
ntifying the source of :the;
‘as ATC, although he knew;
me from undercover+IRS:
1429. The court noted that
ount at the bank where th ,
pos1ted and :that . anTamb

orm 4789 “‘could easilﬁ’l :
rticipants in CTR:transac
e that they:were . requlre(b
he holder of the ‘account
As .the Murphy court:rea-
s requires that penal stat
riminal offenses with suffi-
hat an ordinary person.can
vhat conduct is prohibitedic
Lawson, 461 U.S. 352, 3571
355, 1858, 75 L.Ed.2d: 903}
on 5313 and its regulations!
7 require depositors to iden-J
ce of their funds.": There'
osition of criminal sanctions?
s would violate due processio
80 F.2d at'762. - 307
.2d at 1431. e b,
th the reasomng and r u‘l‘e
: d z

for whom' thls g
” “We do not think theﬂn
tatute, regulatlon, ; :~°'.

cting any transaction with re-
h a report is required the finan?
n shall - verify ‘and record’ -tbe
Iress of the individual pr
. as ‘well as record the i
ber, and the ‘social security* or
tification number, if any, of & any
ity for whose or which account
ion is to be effected. [emphasls

he language contamed in Part’ lI ;
ambiguous to preclude notice 10 ,:
epositor of the duty to dxsclosz )

he funds.
L6208
.'.'i,f.?in

“idx -0 JUS. vo BUCEY .
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_erty” protected by the mail and wire fraud

_statutes). Thus; the fact that the govern-

4789 was sufficiently. clear for an ordinary
person to understand that listing the under-
cover agents was required. . Thus, because
neither:Bucey nor the bank had a duty to
report the source of the money in Part II of
Form 4789, there. was no: concealment or
falsification of material facts in violation of
18 U.S.C. sections 2(b) and 1001. Accord-
ingly, Bucey’s conviction for this offense
must be reversed and counts 10 and 11
dismissed.

C. Mail and Wire Fraud Counts

Bucey raises two principal objections in
connection with the mail and wire fraud
counts.? First, he contends that the indict-
ment is legally insufficient to allege a viola-
tion of the mail and wire fraud statutes
because it does not adequately charge loss
of property by the government. Alterna-
tively, he argues that, even if the indict-
ment sufficiently alleges violations of the
mail and wire fraud statutes, the govern-
ment failed to prove at trial that the
government in fact did or would have lost
income tax revenue as a consequence of
Bucey’s actions. _ A

In McNeally v. United States, 483 U.S.
350, 107 S.Ct. 2875, 97 L.Ed.2d 292 (1987),
the Supreme Court held that the mail fraud
statute is limited to schemes ‘“aimed at
causing deprivations of money or proper-
ty.” Id., 107 S.Ct. at-2881. Hence, the
McNally Court determined that the eciti-
zen’s intangible right to honest government
is not a protectible property right for pur-
poses of mail fraud. The Court has since
made clear, however, that “property” may
comprise both tangible and intangible prop-
erty rights. See Carpenter v. United
States, 484 U.S. 19, 108 S.Ct. 316, 98
L.Ed.2d 275 (1987) (holding that confiden-
tial business information constitutes “prop-
23. The mail fraud statute, 18 U.S.C. section

1341, states in pertinent part:

Whoever, having devised or intending to de-
vise any scheme or artifice to defraud, or for
obtaining money or property by means of
false or fraudulent pretenses, representations,
or promises, ... for the purpose of executing
such scheme or artifice or attempting so to do
[uses the mails or causes them to be used,]
shall be fined not more than $1,000 or impris-

oned not more than five years, or both.
876 F.2d—30
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ment’s interest in unpaid taxes is intangible
is no definitive obstacle to a mail or wire
fraud conviction. See United States v.
Porcelli, 865 F.2d 1352,-1360 (2d Cir.1989).
The determinative inquiry is whether Bu-
cey’s money laundering scheme defrauded
the federal government of a property right,
thereby injuring the government in its role
as a “property-holder.” See McNally, 107

.S.Ct. at 2882 n. 9.

With respect to the mail fraud counts,
the indictment alleges that Bucey “devised
and intended to devise a scheme and arti-
fice to defraud the United States of money
and property, that is, income taxes.” In-
dictment 12 at 8. Bucey argues that this
allegation does not satisfy the McNally
standard because the federal government
does not possess a cognizable “property
interest” in income taxes due ‘and owing.

In United States v. Gimbel, 830 F.2d
621, 627 n. 3 (Tth Cir.1987), this court spe-
cifically left open the question whether a
scheme to deprive the federal government
of tax dollars is cognizable under McNally.
The indictment in Gimbel did not charge
that the defendant’s scheme deprived the
Treasury Department of money or proper-
ty. .Instead, the indictment alleged that
the scheme consisted of depriving the Trea-
sury Department of CTRs and other “accu-
rate and truthful information and data.”
The government had argued that because
Gimbel's scheme  concealed information
from the Treasury Department which, if
disclosed, might have resulted in the De-
partment’s assessing tax deficiencies, Gim-
bel in effect deprived the Treasury of tax
revenues. ' Gimbel, 830 F.2d at 626. This
court rejected the government's theory, re-
lymg on the prmclple of McNally that the

. Our analysns of Bucey’s conviction under the

mail fraud statute, counts 2 through 5, also
applies to his conviction on counts 6 and 7
under the corollary wire fraud statute, 18 U.S.C.
section 1343. See United States v. Gimbel, 830
F.2d 621, 627 (7th Cir.1987) (citing United States
v. Feldman, 711 F.2d 758, 763 n. 1 (7th Cir.),
cert. denied, 464 U.S. 939, 104 S.Ct. 352, 78
L.Ed.2d 317 (1983)).
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mail fraud ' statute does not proseribe
schemes to defraud entities of intangible
 rights. .- Because the jury was not required
to find ‘that the scheme resulted in the
government’s being deprived of money or
property, the court reversed Gimbel’s mail
fraud conviction. - Id. Likewise, in United
States v. Eckhardt, 843 F.2d 989, 996 (Tth
Cir.), cert. dented, — U.S. —, 109 S.Ct.
106, 102 L.Ed.2d 81 (1988), this court con-
cluded that an allegation that the defen-
dant’s scheme was devised “[t]o defraud
the United States by impeding ... the
functions of the Internal Revenue Service
in the ascertainment, computation, assess-
ment and collection of the revenue, to wit,
income taxes” would not, in itself, satisfy
McNally. However, the indictment in Eck-
hardt had alleged multiple objectives, one
of which was “[t]o obtain money and prop-
erty [from investors] by false and fraudu-
lent representations and pretenses... 7
Id. Thus, this court concluded, “The fail-
ure of the indictment to allege an underly-
ing scheme to defraud the government of
money or property is not fatal because it
does allege a scheme to defraud the inves-
tors of money or property.” Id. at 997.
Arguably, this language reflects the Eck-
hardt court’s view that, had the indictment
specifically alleged that the government
was defrauded of money or property, it
would have comported with the McNally
standard. '

In response to Bucey’s motion to dismiss
the mail and wire fraud counts of the in-
dictment, the district court determined that

the allegations sufficiently charged a cogni- .

zable loss of money or property. The dis-
trict court relied on the general principle
that the government has a property right
in tax revenues on the date that they ac-
crue. See Manning v. Seeley Tube & Box
Co., 338 U.S. 561, 566, 70 S.Ct. 386, 389, 94
L.Ed. 346 (1950) (“Congress intended the
United States to have the use of money
lawfully due when it became due.”). Sim-
flarly, in United States v. Doe, 867 F.2d

24. In Gimbel, we left open the issue whether a
scheme to deprive the federal government of tax
dollars is cognizable in light of footnote 4 of
McNally, which states, “The Government con-
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986.(7Tth Cir.1989), we held that a schem
deprive Cook County of its tax revenuesg

.gatisfied the McNally money or property®

interest test. See id. at 989 (“Under:
nois law, Cook County has a property:in
est in its collected and uncollected tax re¥
nues.”). o el

Although no other circuit court has ¢
clusively resolved this issue, the Fifth Cir-3
cuit has stated in dicta that “[clertainljZa
scheme to defraud the United StatesZof
taxes would meet the ‘money or property’
requirement of McNally. .. .” United,
States v. Herron, 825 F.2d 50, 567(5
Cir.1987). Moreover, the district court’in
United States v. Regan, 699 F.Supp. 36,40
(S.D.N.Y.1988), expressly held that “the
government did indeed have a McNally
property interest in income taxes due ‘and
owing. The Regan court reasoned: .3

The alleged purpose of the [defén-
dant’s] transactions was to defraud ‘the

[U.S.] government of tax revenue. ‘The

defendants argue that this cannot”be

characterized as a scheme to defraud the 38

government of property, because “the

government’s property interest in“tax §
revenue does not vest until a tax defi-3
ciency is declared. Whether the govern-
ment had a vested property interest durs
ing the life of the scheme is irrelevan

If the alleged scheme had been brought]

to fruition, it would have fraudulently

deprived the government of tax receipfts.

That was the alleged purpose ‘of jthe

scheme. Surely that putative monet:

detriment satisfies the McNally requires

ment. : 5.0
699 F.Supp. at 40.

[4] The reasoning of Regan a‘nd‘Q 8]
sound and we affirm the determinaﬁt)nf
the district court that the allegation in ig
indictment charging Bucey with devisin
scheme “to defraud the United Statesp!
money and property, that is, income taxesg
satisfies the McNally “money or property
requirement.? ' e

include the instruction on tax fraud in the , .
 stantive mail fraud instruction ... but the etiecy

of that error is not now at issue.” 107 S.Ct. 84
2878 n. 4. We conclude that footnote 4 ok
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".[5] - Bucey’s second objection to his con-
viction for mail and wire fraud is that there

. was insufficient proof at trial that the Unit-
_ed States actually did lose or would have

lost tax revenues. Obviously, since Bu-
cey’s tax-evading “clients” in this case

. were undercover government agents, the

govemment was not in fact deprived of tax
revenues. Nevertheless, since the mail
fraud statute punishes the scheme to de-
fraud, this court has reiterated on numer-
ous occasions that the ultimate success of
the fraud and the actual defrauding of a
victim are not necessary prerequisites to a
successful mail fraud prosecution. See
Moore v. United States, 865 F.2d 149, 153
n. 1 (7th Cir.1989); Ward v. United States,
845 F.2d 1459, 1462 (7th Cir.1988); United
States v. Keane, 522 F.2d 534, 545 (Tth
Cir.1975), cert. denied, 424 U.S. 976, 96
S.Ct. 1481, 47 L.Ed.2d 746 (1976). Conse-
quently, the fact that the government was
not actually deprived of tax revenues does
not warrant reversal of Bucey’s conviction.

tion based on a scheme to defraud the federal
government of income taxes. In McNally, the
district court had erroneously instructed the
jury that, in order to convict for mail fraud, the
jury had to find that the defendant impeded the
IRS' collection of income taxes. " This instruc-
tion was legally incorrect because the district
court had previously dismissed those mail fraud
counts alleging tax fraud objectives due to the
government's failure to charge that the tax re-
turns involved were fraudulent. Thus, footnote
4 is irrelevant to the issue at bar. See McNally,
107 S.Ct. at 2878 n. 2; United States v. Gray, 790
F.2d 1290, 1297-98 (6th Cir.1986), revd sub
nom. McNally v. United States, 483 U.S. 350,
107 S.Ct. 2875, 97 L.Ed.2d 292 (1987); Brief of

United States at 9-10 n. 9, McNally v. United

States, 483 U.S. 350, 107 S.Ct. 2875, 97 L.Ed.2d
'292 (1987); Brief of Gray at 7 n. 7, McNally v.
United States, 483 U.S. 350, 107 S.Ct. 2875, 97
L.Ed.2d 292 (1987); Cf. Doe, 867 F.2d at 989.

25. In connection with the “money or property”
element, the jury received the following instruc-
tion:’ : ’

As to Counts 2 through 7 only, the money
and property in question is the income taxes
that would be due and owing from an amount
of income of $24,000, an amount of income
earned by Don and John Smith and James
Dembitz in their undercover roles.

Tr. at 1331. Apparently, the $24,000 figure was
the difference between the amount purportedly
earned by the agents in their drug-trafficking
affairs and the amount they could declare as
income to the IRS evidenced by bogus docu-

. Bucey indicated on several occasions that
- the scheme was designed to “stick it back

in Uncle Sam’s ear” and to “screw the
IRS.” Moreover, the jury was specifically
instructed that, in order to convict, it was
required to find a scheme to defraud the
government of money or property.® We
think the evidence was sufficient in this
case for the jury to find that Bucey and his
partner, Witt, intended to defraud the
government of money or property.

D. Conspiracy

Title 18 U.S.C. section 371, includes two
prongs: it is a crime (1) to “conspire ... to
commit any offense against the United
States, or [2] to defraud the United States,
or any agency thereof in any manner or for
any purpose.” Id. Count 1 of the indict-
ment charges Bucey both with conspiracy
to defraud the United States and with con-
spiracy to commit substantive offenses
against the United States. On appeal,

mentation prepared by Bucey and Witt. Tr. at
1136.

26. Specifically, count 1 of the indictment
charges Bucey with conspiracy
(A) to defraud the United States:

(i) by impairing, obstructing and defeating
the lawful functions of the Department of
Treasury: )

(a) in the collection of accurate data and
reports relating to currency transactions at
financial institutions in excess of $10,000, for
use in criminal, tax, and regulatory investiga-
tions and proceedings, and of the enforce-
ment of those laws and regulations found in
Title 31, U.S.C. section 5311 et seq., 'and Title
31, C.F.R. section 103.11 et seq....; . :

(b) in the obtaining of accurate informa-
tion and data for determining the sources and
amounts of income; and ;

(c) in the determination, assessment and
collection of revenue, that is, income taxes;
and - . ;

(ii) by concealing the source of funds sub-
ject to forfeiture under the federal laws relat-
ing to narcotics; . Tl
(B) to willfully counsel and advise the prepa-
ration and presentation of federal income tax
returns, which returns were to be false and
fraudulent as to the material matters of the
source and amount of income, in violation of

U.S.C. section 7206(2); and
(L) to travel and cause travel in interstate
commerce ... and [use the mails] with the
intent to distribute the proceeds of an unlaw-
ful activity, and ... to perform acts of distri-
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Bucey asserts that the conspiracy convic-
tion must be set aside because none of the
__acts comprising' the conspiracy constitutes

- a criminal offense. - He marshals his argu- -

ments challenging each alleged unlawful
objective and then concludes that the only
. conspiracy proven wasa conspiracy to con-
ceal the.source of currency, which, he sub-
mits, is not criminal. N

The indictment charges a multi-faceted
conspiracy aimed at attaining six separate
but related objectives:

to defraud the United States by-

(1) impairing the Treasury Department’s

collection of accurate CTRs and enforce-

ment of the currency laws;

(2) impairing the Treasury’s collection of

information to determine the correct

sources and amounts of income;

(3) impairing the Treasury’s assessment

and collection of income taxes; and

(4) concealing the source of funds sub-

ject to forfeiture under the federal nar-

cotics laws; and to commit the substan-
tive offenses of—

(5) willfully advising the preparation of

false income tax returns; and

(6) facilitating and distributing the pro-

ceeds of a narcotics distribution.

[6] It is a general tenet of conspiracy
law that when an indictment alleges a con-
spiracy with multifarious objectives, a con-
viction will be sustained so long as the
evidence is sufficient to show that the de-
fendants agreed to accomplish at least one
of the alleged objgct_ives." See United

bution of said proceeds and ‘facilitation of
carrying on said uniawful activity, in viola-
tion of 18 U.S.C. section 1952(a)(1) and (3).

Indictment {2 at 3-4. | o

27. In this connection, the court properly in-
structed the jury that, in order to convict Bucey
of conspiracy, the jury had to find that Bucey
- conspired to commit at least one of the six
alleged objectives. See Tr. at 1318. Because
none of the objectives upon which the jury may
have relied involves a legally invalid or uncon-
stitutional basis for conviction, the general ver-
dict form does not require reversal of Bucey’s
conspiracy conviction. Contra Yates v. United

States, 354 U.S. 298, 312, 77 S.Ct. 1064, 1073, 1

L.Ed.2d 1356 (1957) (where a general verdict is

supportable on one ground, but an alternative

ground is invalid due to a statute of limitations
bar, and it is impossible to tell which ground

876 FEDERAL REPORTER, 2d SERIES

States v. Soteras, 770 F.2d 641, 646

ed States v. Mackey, 571 F.2d 376,83

14 (7th Cir.1978); United States v. Ja

528 F.2d 999, 1014 (5th Cir.), cert. dem'ed,
429 U.S. 959, 97 S.Ct. 382, 50 L.Ed.2d"32¢
(1976)). ’

[7] Notwithstanding the absence;
cey’s acts, when viewed as part_of,the
overall illicit money laundering -scheme
support a conviction for conspiracy. tode-
fraud the United States by impedingthe
lawful function of the Treasury Dep:
ment as described in objectives (1) through
(3).2 In order to convict under the conspir-
acy to defraud clause of section 3717
government need not charge or prove
Bucey agreed to commit, or actually.di
commit a substantive offense. He merel
“must have ‘agreed to interfere with for%
obstruct one of [the government's] lawful 3
functions by deceit, craft or trickery, or a
least by means that are dishonest.”” Unit-3
ed States v. Richter, 610 F.Supp. 480,.486
(N.D. 111.1985) (Aspen, J.) (quoting " H
merschmidt v. United States, 265 ]

" 182, 188, 44 S.Ct. 511, 512, 68 L.Ed.963 38

(1924)). “[Alcts which are in themselvesg
legal lose their legal character when'they#
become constituent elements of an'u -2
ful scheme.” Continental Ore Co.
ion Carbide & Carbon Corp., 370 U.S.:630,
707, 82 S.Ct. 1404, 1415, 8 LEd.2d*7T
(1962). '

the jury selected, the verdict must be set as
overruled on other grounds by Burks.v..
States, 437 US. 1, 98 S.Ct. 2141, 57 L
(1978); Feela v. Israel, 727 F.2d 151, 7
Cir.1984) (“Where a verdict is general'.'", '
viction under one of several alternate thw?
would be unconstitutional, the convictio

be set aside lest the verdict rest on an un
tutional basis.”); Cramer v. Fahner, 683,
1376, 1380 (7th Cir.), cert. denied, 459 U,§

103 S.Ct. 376, 74 L.Ed.2d 509 (1982);
States v. Baranski, 484 F.2d 556, 560-6 o
Cir.1973). Cf. United States v. Holguin, 868 F.
201, 202-03 (7th Cir.1989). e

28. Thus, under Soteras, we need not d e
whether the conspiracy conviction may also |
sustained on the basis of objectives (4) throug
(6).
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Although Bucey’s failure to file CTRs

-and failure to disclose the source of curren-

cy on Form 4789 are not unlawful acts,
these . acts. “lost their lawful character
when . consxdered as part of a scheme to
mtentlonally deprive the government of
material information it would otherwise re-
ceive.” Richter, 610 F.Supp. at 487. Quite
apart from the underlying substantive of-
fenses, Bucey is liable for agreeing with
Witt to obstruct by deceit, craft or trickery
the lawful function of the Treasury in col-
lecting accurate CTRs (objective 1). See
Richter, 610 F.Supp. at 486; United States
v. Nersesian, 824 F.2d 1294, 1313 (2d Cir.
1987).2 In addition, the evidence suffi-
ciently establishes that the Bucey-Witt
confederacy aspired to impede the function
of the Treasury in obtaining information
concerning the sources and amounts of in-
come (objective 2), and in assessing and
collecting income taxes (objective 3). Bu-
cey informed the agents that by using the
Huguenot Church account as a conduit for
the cash-for-cashier’s-checks transactions,
the identity of the agents would not be
disclosed on CTRs filed by the bank with
the IRS and, thus, their identity and drug
income would be insulated from govern-
ment detection. Government’s Brief at 11;
Government’s Exhibit 4A, at 20-21. -Bucey
and Witt also agreed to provide bogus doc-
umentation to prevent the IRS from trac-

29. Contra United States v. Murphy, 809 F.2d
1427, 1432 (9th Cir.1987). (once court finds no
violation of the currency laws, conspiracy to
defraud IRS charge must also fail if it rests
solely on the alleged violations of the currency
laws); United States v. Mastronardo, 849 F.2d
799, 803—05 (3d Cu' 1988).

30. Although at the time the acts arose in thls

. case money laundering in itself was not a sub-

stantive criminal offense, courts have held that
agreements to engage in such money laundering
schemes may constitute criminal conspiracy un-
- der section 371. See United States v. Jerkins,
871 F.2d 598, 603-04, (6th Cir.1989); United
States v. Browning, 723 F.2d 1544 (11th Cir.
1984)  (laundering scheme aimed in part at
thwarting IRS' identification of revenue and col-
lection of taxes subject to criminal conspiracy
conviction); United States v. Enstam, 622 F.2d
857 (5th Cir.1980) (defendants with intent to use
the laundering scheme to obstruct the IRS’ tax
collecting function can be prosecuted for crimi-
nal conspiracy), cert. denied, 450 U.S. 912, 101

x50 (U8, v. BUCEY
Cite as 876 F.2d 1297 (7th Cir. 1989)
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ing the illicit source and amount of the
agent’s income. Moreover, Bucey -ex-
pressed on several occasions their plot to
“stick it back in Uncle Sam’s ear” and
“screw the IRS.” See Government’s Brief
at 19; Tr. at 623. Considering the evidence
in the light most favorable to the govern-
ment, we think this overall scheme to cir-
cumvent the currency reporting laws and
to prevent the IRS from collecting accurate
data, reports and income taxes supports a
conspiracy conviction regardless of the ab-
sence of substantive currency law viola-
tions. Cf United States v. Montalvo, 820
F.2d 686, 690 (5th Cir.1987).3¢

E. Obstructing the Grand Jury

Count 12 of the indictment charges Bu-
cey with violating 18 U.S.C. section 1503 3!
on the grounds that Bucey “well knowing
of the existence of said federal grand jury
investigation did corruptly endeavor to in-
fluence, obstruct and impede the due ad-
ministration of justice by advising, counsel-
ing and encouraging a person known to
him as ‘James O'Brien’ to give false and
misleading testimony when appearing be-
fore said grand jury.” Indictment 13 at
27. Bucey’s challenge is two-fold: (1) the
government failed to prove that he had the
requisite corrupt intent to impede a grand
jury investigation; and (2) his actions were
incapable of interfering with the adminis-

S.Ct. 1351, 67 L.Ed.2d 336 cert. denied, 451 U.S.
907, 101 S.Ct. 1974, 68 L.Ed.2d 294 (1981); Unit-

" ed States v. Richter, 610 F.Supp. 480, 485-87
(N.D. 11L.1985). -

* After the conduct in this case arose, Congress
enacted leglslauon makmg money laundering a
substantive crime in the “Money Laundering
Control Act of 1986,” which is part of the Anti—
Drug Abuse Act of 1986. See Pub.L. 99-570, 100
Stat. 3207 (Oct. 27, 1986) (codified at 18 U.S.C.
§§ 1956, 1957; 31 US.C. § 5324).

31. Title 18 U.S.C. section 1503 provides in rele-
vant part: )

Whoever corruptly or by threats of force, or
by any threatening letter or communication,
endeavors to influence, intimidate or impede
any grand or petit juror ... or corruptly or by
threats of force, or by any threatening letter
or communication, influences, obstructs, or
impedes, or endeavors to influence, obstruct
or impede, the due administration of justice.
shall be fined not more than $5,000 or impris-
oned not more than five years, or both.
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7 tration of :justice since the putative grand
"-‘Jury “thness” was a fictional character.

[81 To estabhsh a violation of section
1503, the’ govemment must demonstrate
‘that the “defendant knew of the pending
judicial proceeding and specxflcally intend-
ed to 1mpede its administration.” United
States v. Guzzino, 810 F.2d 687, 696 (7th

" Cir) (citation omitted), cert. denied, 481
U.S. 1080, 107 S.Ct. 1957, 95 L.Ed.2d 529
(1987). Section 1503 is violated when a
defendant interferes with the due adminis-
tration of justice by tampering with a wit-
ness. See United States v. Rovetuso, 768
F.2d 809, 824 (7th Cir.1985), cert. denied,
474 U.S. 1076, 106 S.Ct. 838, 88 L.Ed.2d 809
(1986), cert. demied, 476 U.S. 1106, 106
S.Ct. 1951, 90 L.Ed.2d 360 (1986). We do
not think the fact that O’Brien (agent Dem-
bitz’ pseudonym) was a “fictional” grand
jury witness precludes an obstruction of
justice conviction. The statute proscribes
the endeavor to influence or obstruct the
administration of justice; thus, “the impos-
sibility of accomplishing the goal of an
obstruction of justice does not prevent a
prosecution for the endeavor to accomplish
the goal.” United States v. Brimberry,
744 F.2d 580, 583 (Tth Cir.1984) (citing Os-
born v. United States, 385 U.S. 323, 333,
87 S.Ct. 429, 435, 17 L.Ed.2d 394 (1966)
(where defendant Osborn allegedly. em-
ployed informer to contact prospective ju-
ror, fact that informer never intended to
carry out scheme did not preclude defen-
dant’s conviction for endeavoring to bribe
juror)).  See also United States v. Rosner,
485 F.2d 1213, 1228 (2d Cir.1973), cert. de-
nied, 417 U.S. 950, 94 S.Ct. 3080, 41 L.Ed.
2d 672 (1974). Thus, Dembitz’ fictitious
identity as a grand jury witness does not
exonerate Bucey from his “endeavor” to
influence the proper administration of the
grand jury.

[9] In addition, viewing the evidence in
the light most favorable to the govern-
ment, we think it was sufficient for the
jury to conclude that Bucey possessed the
requisite corrupt intent to influence the
administration of justice. This court eluci-
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States v. Machi, 811 F.2d 991 (7th%:(;
1987), and aligned itself with the’Fourthd

In our view, the defendant need'on
have had knowledge or notice tha it
cess in his fraud would have likely

[sic] resulted in an obstruction of Justl"
Notice is provided by the reasonable}
foreseeability of the natural and prob
"ble consequences of one’s acts. )

Id. at 998 (quoting United States
wender, 590 F.2d 1269, 1273 (4th C

Bucey, who had been apprised
ongoing grand jury mvestlgatlon and of '?h

misleading testimony to the grand .j
We think a jury could readily. infer..

success of his fraudulent endeavor v
likely influence the just admmlstratlo
the grand jury proceedings.

States v. Shannon, 836 F. 2d 1125 (8th(

based upon defendant’s advice to fox;gn
bank teller, who was prospective gran
jury witness, that it would be “in her b
interest” to forget about any large cw

cy transactions which she had processed)
cert. denied, — U.S. —, 108 S.Ct. .

100 L.Ed.2d 930 (1988) -

F Prejudicial Reference to Dmg

- [10] The final issue in Bucey’s bar
of challenges on appeal is whether the rels
erences to narcotics trafficking dunng- he
course of the trial were prejudicial to the
defendant. In a pretrial motion,
moved that the district court strike as®
plusage all references to drug deahn
the indictment and bar all evidence pert:
ing to drug dealing at trial. Bucey
tends that the district court’s denial of
motion was in error and that, because
was no evidence that he had direct kno
edge that the undercover agents were p 08
ing as drug dealers, admission of the e
references was unduly prejudicial. _". -
cause we agree fully with the district

20c AL dAPosition of this issue, we do noH
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think the court abused.its discretion in de-

.nying Bucey’s motion. .

* This: court ‘has’ stahed that “ewdence of
other (:nmes may be presented when they
are so blended or connected with the one on
trial that proof of one incidently involves
the other “or explains the circumstances
thereof or tends logically to prove any ele-
ment of the crime charged.” United
States v. Dorn, 561 F.2d 1252, 1258 (Tth
Cir.1977). See also United States v. More-
no-Nunez, 595 F.2d 1186, 1188 (3th Cir.
1979); United States v. Wilson, 578 F.2d
67, 72 (5th Cir.1978). As the court below
acknowledged, evidence of other acts may
be admissible if it would assist the jury in
understanding the factors surrounding the
crime at issue and if the absence of evi-
dence concerning the other acts would
leave a “chronological and conceptual void”
in the story. See United States v. Hatta-
way, 740 F.2d 1419, 1425 (7th Cir)), cert.
denied, 469 U.S. 1089, 105 S.Ct. 599, 83
L.Ed.2d 708 (1984), cert. denied, 469 U.S.
1028, 105 S.Ct. 448, 83 L.Ed.2d 373 (1984).
In the instant case, the references to nar-
cotics trafficking in both the indictment
and at trial served to explain the purpose
of and circumstances surrounding the mon-
ey laundering scheme. We do not think
the risk of unfair prejudice arising from
this evidence substantially outweighed its
probatlve value 2

I .

Accordingly, we reverse Bucey’s convic-
tion on counts 8-11 for violations of the
currency reporting laws and dismiss the
indictment on ‘these counts. ‘In addition,
we affirm Bucey’s conviction for conspir-
acy, mail and wire fraud and obstruction of
Justace, and in ‘accordance with our usual
practlce, we direct that he be resentenced.
See United States v. Holzer, 840 F.2d 1343,
1352 (Tth Cir.1988) (citing United States v.
Manzella, 791 F.2d4 1263, 1270 (7th Cir.
1986)).

AFFIB@DINPART REVERSED IN PART AND
ReEMANDED WITH DIRECTIONS.

- SMITH v. GENERAL SCANNING, INC.
Clte 22876 F.2d 1315 (7th Cir. 1989)
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James F. SMITH, Plaintiff-Appellant,
GENERAL SCANNING, INC.,,.
Defendant-Appellee.

“No. 88-1917.

United States Court of Appeals,
Seventh Circuit.

Argued Jan. 6, 1989.
Decided June 8, 1989.

Terminated employee brought action
under the Age Discrimination in Employ-
ment Act against his former employer.
The United States District Court for the
Eastern District of Wisconsin, Terence T.
Evans, J., granted summary judgment for
employer, and - employee appealed. The
Court of Appeals, Manion, Circuit Judge,
held that: (1) the fact that employee falsi-
fied his resume when applying for employ-
ment did not preclude him from establish-
ing a prima facie case, and (2) lack of
seniority and poor performance evaluations
were _ legitimate, nondiscriminatory busi-
ness reasons for. discharging employee.

Affirmed.

1. Civnl Rights @44(6) I,

‘In reductxon in force case under Age
Discrimination in Employment Act, plain-
tiff can establish pnma facie case by show-
ing that he was within protected age
group, that he was performing according to
his employer’s legitimate expectations, that
he was terminated, and that others not in
protected class were treated more favor-
ably; if plaintiff makes. this showing, re-
buttable . presumption of discrimination
arises and burden of productxon shifts to
defendant employer to articulate legitimate
and nondiscriminatory reasons for dis-
charge. Age Discrimination in Employ-
ment Act of 1967, §§ 2-17, 14(b), as amend-
ed, 29 US.C.A. §§ 621-634, 633(b).
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Tapes of a conversation between Barnes and McGee on April 3, 1990 ("the McGee
Tape"), and a conversation between Barnes and Jones on April 11, 1990 ("the
Jones Tape"), were played at trial. The conversations described the roles of
various conspirators and discussed who might have been responsible for the
March 7 arrests. [FN2] McGee argues that he is entitled to a new trial because
the Jones Tape was inadmissible hearsay, because the tapes were inaudible, and
because the district court erred by allowing the prosecution to play only
selected portions of the tapes.

FN2. Neither the tapes nor their transcripts are part of the record on
appeal. The substance of the conversations has been gleaned from Barnes’s
testimony.

[4])[5] A. The Conspirator Hearsay Issue. Statements made "by a

coconspirator of a party during the course and in furtherance of the
conspiracy" are not hearsay. Fed.R.Evid. 801(d)(2) (E). Using the procedure
approved in United States v. Bell, 573 F.2d 1040, 1044 (8th Cir.1978), the
district court conditionally admitted the tapes and then found at the close of
the government’s evidence that the government had proved the existence of the
conspiracy at the time of the taped conversations by a preponderance of the
evidence. We review this finding for clear error. See United States v.
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Meeks, 857 F.2d 1201, 1203 (8th Cir.1988). As our prior review of the evidence
makes clear, the trial court’s Bell ruling was not clearly erroneous.

McGee argues that the conversation recorded in the Jones Tape was not made
"quring the course of" the conspiracy because the conspiracy had ended by April
11, 1990. A CONSPIRACY "is presumed to exist until there has been an
AFFIRMATIVE showing that it has terminated, and its members continue to be
conspirators until there has been an AFFIRMATIVE showing that they have
WITHDRAWN." United States v. Lewis, 759 F.2d 1316, 1343 (8th Cir.), cert.
denied, 474 U.S. 994, 106 S.ct. 407, 88 L.Ed.2d4 357 (1985). To withdraw
from a conspiracy, a conspirator *422 must "either [make] a clean breast to
the authorities or [communicate] his withdrawal in a manner reasonably
calculated to reach co-conspirators." Askew, 958 F.2d at 812-13. Here,
there was overwhelming evidence that the conspiracy continued beyond April 11,
1990, and no evidence that McGee had affirmatively withdrawn.

[6] McGee also argues that the conversation was not "in furtherance
of" the conspiracy. This term is interpreted broadly. See United States v.
Johnson, 925 F.2d 1115, 1117 (8th Cir.1991). Statements are admissible under
801(d) (2) (E) if the overall effect of the conversation is to facilitate the
conspiracy. See United States v. Leisure, 844 F.2d 1347, 1361-62 (8th
cir.), cert. denied, 488 U.S. 932, 960, 109 S.ct. 324, 403, 102 L.Ed.2d4 342
(1988) . The Jones Tape conversation covered many subjects, including the
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identity of the informant responsible for the March 7 arrests, McGee's
arrangements with Jones and Barnes, and McGee’s relationship with Mason. The
evidence establishes that much of this conversation was in furtherance of the
cocaine conspiracy. See United States v. Krevsky, 741 F.2d 1090, 1095 (8th
Cir.1984) (discussion of conspirators’ duties and particulars of their
operations); Meeks, 857 F.2d at 1203 (statements identifying a source of
cocaine). Thus, the Jones Tape was properly admitted.

B. Issues of Audibility and Selective Playing. Prior to trial, the district
court denied McGee’s motion for a pretrial hearing to determine the audibility
of some 32 tapes that the government might offer. At trial, the government
first offered to play portions of the McGee Tape after it was identified by
Barnes. The district court permitted the government to play selected portions
of the tape but sustained defense objections to the use of government-prepared
transcripts of the tape, explaining that, "I’m interested in what they ([the
jurors] hear." As the tapes were played, there was considerable sidebar
colloquy about whether the listener was able to identify who was speaking and
about the poor audibility of portions of the tapes. However, no defense
counsel objected during trial that the tapes were so inaudible that they should
not be played at all, or requested that portions in addition to those selected
by the government also be played. During its deliberations, the jury asked to
replay one of the tapes; the district court sustained defense objections to
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Defendants were convicted in the United States District Court for the District
of Kansas, Dale E. Saffels, J., of conspiring to defraud the United States and
falsifying tax returns, and one defendant was additionally convicted of five
counts of tax evasion, and defendants appealed. The Court of Appeals, Baldock,
Circuit Judge, held that: (1) evidence was sufficient to support
convictions; (2) there was sufficient evidence of existence of conspiracy to
render coconspirator hearsay admissible; (3) there was no fatal variance
between indictment and proof; (4) severance was not required; and (5) statute
of limitations had not run on conspiracy count.

Affirmed.

[1] CONSPIRACY k47(6)

91k47(6)

There was sufficient evidence that defendant had substantial income from sale
and distribution of marijuana to support taxpayer’s convictions of conspiring
to defraud the United States and of falsifying tax return, though IRS agents
who testified were unable to state amount of taxpayer’s income from drug
trafficking. 18 U.S.C.A. ss 2, 371; 26 U.S.C.A. s 7206 (1) .

(1] INTERNAL REVENUE k5303

220k5303
There was sufficient evidence that defendant had substantial income from sale

and distribution of marijuana to support taxpayer’s convictions of conspiring
to defraud the United States and of falsifying tax return, though IRS agents
who testified were unable to state amount of taxpayer’s income from drug
trafficking. 18 U.S.C.A. ss 2, 371; 26 U.S.C.A. s 7206(1).

[2] CONSPIRACY k24 (1)

91k24 (1)

Formerly 91k24

Evidence in conspiracy prosecution must support finding that conspirators had
unity of purpose or common design and understanding.

[3] CONSPIRACY k47 (6)

91k47(6)

There was sufficient evidence that defendant knew of conspiracy to evade taxes

on marijuana profits and knowingly participated in conspiracy to support her

conviction for conspiring to defraud the United States, though majority of
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evidence regarding marijuana trafficking directly implicated only defendant’s
husband. 18 U.S.C.A. ss 2, 371.

[4] INTERNAL REVENUE k5303

220k5303

There was sufficient evidence that defendant did not have legitimate home
mortgage and did not pay mortgage interest as stated on income tax return to
support her conviction of falsifying tax return. 26 U.S.C.A. s 7206(1).

[5] INTERNAL REVENUE k5306

220k5306

There was sufficient evidence of opening net worth of taxpayer and probable
source of income to support defendant’s tax evasion convictions, using cash
expenditure method of proof; opening worth of defendant, including cash on
hand, did not have to be established by formal net worth statement, and
accurate cash on hand figure did not have to be offered for beginning of each
taxable year in indictment. 26 U.S.C.A. s 7201.

[6] CRIMINAL LAW k427 (3)

110k427(3)

Challenged testimony concerning statements of codefendant, even assuming they
were coconspirator hearsay, could have been conditionally admitted subject to
being connected up, where statements were admitted before trial court found
there was substantial evidence that conspiracy existed. Fed.Rules Evid.Rule
801(d) (2), 28 U.S.C.A.

[7] CRIMINAL LAW k427(2)

110k427(2)

Coconspirator hearsay is properly admitted if trial court makes factual
determination that Government has established, by preponderance of evidence,
that conspiracy existed, declarant and defendant were members of

conspiracy, and hearsay statements were made in course and in furtherance of
conspiracy. Fed.Rules Evid.Rule 801(d) (2), 28 U.S.C.A.

[7] CRIMINAL LAW k427 (5)

110k427(5)

Coconspirator hearsay is properly admitted if trial court makes factual
determination that Government has established, by preponderance of evidence,
that conspiracy existed, declarant and defendant were members of

conspiracy, and hearsay statements were made in course and in furtherance of
conspiracy. Fed.Rules Evid.Rule 801(d) (2), 28 U.S.C.A.

[8] CRIMINAL LAW k427 (5)

110k427(5)

There was sufficient evidence of existence of conspiracy to warrant admitting
against defendant, as coconspirator hearsay, testimony of statement by
codefendant; nonhearsay testimony linked defendant to drug trafficking, which
was integral part of alleged conspiracy to evade taxes on income generated by
sale and distribution of marijuana. Fed.Rules Evid.Rule 801(d) (2), 28 U.S.C.A.

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 76



838 F.2d 426 PAGE 3
(CITE AS: 838 F.2D 426)
(9] INDICTMENT AND INFORMATION k171

210k171
Variance occurs when evidence presented at trial establishes facts different

from those alleged in indictment.

[10] INDICTMENT AND INFORMATION k171

210k171
Pivotal inquiry, in assessing claim of fatal variance between indictment and

proof, is whether there has been variance in proof which affects substantial
rights of accused.

[11] CONSPIRACY k43 (12)
91k43(12)

There was no fatal variance between conspiracy charged in indictment, to hide
substantial income from sale and distribution of marijuana and to evade payment
of taxes on that and other income, and proof at trial of conspiracy to possess,
sell, and distribute marijuana; although defendant was not charged with
conspiring to sell drugs, she could anticipate from indictment that evidence of
her involvement in overt acts of possessing, selling, and distributing
marijuana would be presented at trial. 18 U.S.C.A. ss 2, 371.

[12] CRIMINAL LAW k422(1)
110k422 (1)

Presentation of evidence concerning codefendant’s drug activities unrelated to
joint charge of conspiring to defraud the United States did not result in
transference of guilt affecting defendant’s substantial rights; as to joint
charge, evidence indicated that defendants acted in concert, to effectuate
common illicit goal of evading taxes by concealing income derived from sale and
distribution of marijuana. 18 U.S.C.A. ss 2, 371.

[13] CRIMINAL LAW k622.2(11)
110k622.2(11)

Quantitative disparity in evidence, without more, provides no justification for
severance in conspiracy case.

[14] CRIMINAL LAW k622.2(1)

110k622.2(1)

Defendant was not entitled to severance of her and codefendant’s conspiracy
prosecutions, given Government’s order of proof, trial court’s continuous
admonitions, and interests of judicial economy, notwithstanding disparity in
weight of evidence and marital relationship between defendant and
codefendant. 18 U.S.C.A. ss 2, 371.

{14] CRIMINAL LAW k622.2(11)

110k622.2(11)
Defendant was not entitled to severance of her and codefendant’s conspiracy

prosecutions, given Government’s order of proof, trial court’s continuous
admonitions, and interests of judicial economy, notwithstanding disparity in
weight of evidence and marital relationship between defendant and

codefendant. 18 U.S.C.A. ss 2, 371.
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(15] CRIMINAL LAW k150

110k150

Object of defendants’ conspiracy, concealment of income from sale and
distribution of marijuana, did not end with filing of their income tax returns
for specific year and, thus, statute of limitations for conspiracy did not
begin to run upon such filing; filing of returns was but first step in process
of evading taxes on income, with additional overt acts subsequently undertaken
to conceal marijuana income in attempt to make evasion succeed. 18

U.S.C.A. ss 2, 371; 26 U.S.C.A. s 6531.

[16]) CRIMINAL LAW k772(6)

110k772(6)

Defendant is entitled to instruction regarding his theory of defense, but trial
court need not follow exact language in instruction tendered by defendant.

[16] CRIMINAL LAW k834 (3)

110k834 (3)

Defendant is entitled to instruction regarding his theory of defense, but trial
court need not follow exact language in instruction tendered by defendant.

[17] CRIMINAL LAW k829(1)

110k829 (1)

Substance of instruction tendered by defendants, which stated that jury had to
find defendants not guilty if evidence failed to establish beyond reasonable
doubt that defendants had taxable income from sales of marijuana, was contained
in charge given to jury and, therefore, trial court was not required to give
tendered instruction.

(18] CRIMINAL LAW k810

110k810

Trial court’s instruction on cash expenditure method of proving tax evasion was
neither confusing nor inconsistent, but rather properly directed jury to
determine whether expenditures in excess of reported income could be

accounted for by assets available at outset of prosecution period. 26

U.S.C.A. s 7201.

(18] INTERNAL REVENUE k5317

220k5317
Trial court’s instruction on cash expenditure method of proving tax evasion was

neither confusing nor inconsistent, but rather properly directed jury to
determine whether expenditures in excess of reported income could be
accounted for by assets available at outset of prosecution period. 26
U.S.C.A. s 7201.

*428 Linda L. Sybrant, Sp. Asst. U.S. Atty., Kansas City, Mo. (Benjamin L.
Burgess, Jr., U.S. Atty., Kansas City, Kan., with her on the brief), for
plaintiff-appellee.

James L. Eisenbrandt, Morris, Larson, King and Stamper, Overland Park, Kan.,
for defendant-appellant Arloha Mae Pinto.

Bruce C. Houdek, James, Millert, Houdek, Tyrl & Sommers, Kansas City, Mo., for
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defendant-appellant Marcel Samuel Lambert.

Before MOORE, McWILLIAMS and BALDOCK, Circuit Judges.

BALDOCK, Circuit Judge.
Oon April 1, 1986, defendant-appellant Marcel Samuel Lambert (Lambert) and his

wife, defendant-appellant Arloha Mae Pinto (Pinto), were named in a seven-count
indictment. They were jointly charged with one count of conspiring to defraud
the United States, in violation of 18 U.S.C. s 371, and one count of

falsifying a tax return, in violation of 26 U.S.C. s 7206(1) and 18

U.S.C. s 2. Defendant Lambert also was charged with five counts of tax
evasion, in violation of 26 U.S.C. s 7201.

A jury found defendants guilty on all counts. The court sentenced defendant
Lambert to seven consecutive two-year terms of imprisonment and defendant Pinto
to concurrent three-year terms of imprisonment. Both defendants appeal,
contending that: 1) the evidence was insufficient to support the convictions;
2) the trial court erroneously admitted co-conspirator hearsay; 3) there was a
fatal variance, as to the conspiracy count, between the indictment and the
evidence presented at trial; 4) the trial court erred in denying severance;

5) the conspiracy count should have been dismissed because the statute of
limitations had expired; and 6) the trial court failed to give defendants’
instruction regarding their theory of defense and improperly instructed the
jury regarding the cash expenditure method of proving tax evasion. We affirm.

The rather complex factual background of these cases will be briefly
summarized, with additional facts discussed as they pertain to the issues
raised by defendants. At trial, the government presented its case in two
parts, initially introducing evidence pertaining to the joint charges of
conspiring to conceal taxable income derived from the sale and distribution of
marijuana in 1977 and of claiming a false home mortgage interest expense on
Pinto’s 1980 tax return. The essence of the government’s theory was that
defendants concealed $150,000 in marijuana income by using cash to purchase the
first in a series of three homes and later obtaining sham mortgages to create
the appearance that the purchase money came from loans.

Marty Ritschel and Michael Bono testified that they purchased substantial
quantities of marijuana from Lambert over an approximately two-year period
commencing in 1976. Sally Robinson Wells testified that in September of 1977,
Lambert "fronted" 300 pounds of marijuana to her former husband, Bruce
Robinson, and another man. Robinson testified that the bales were weighed in
defendants’ basement and transported in Lambert’s car to a "stash" house. The
marijuana was then stolen. Soon after the theft was discovered, the parties to
the transaction held a meeting, at which time Pinto demanded payment for the
stolen marijuana and identified the lost $100,000 as hers.

Regarding the series of real estate transactions, it was revealed that during
the final two months of 1977, Pinto took $149,000 in cash and purchased
eighteen cashier’s checks from sixteen different banks in the Kansas City
area. With the cashier’s checks, $1,154.66 in cash and a mortgage in favor of
the builder, Pinto bought a $190,500 home in Leawood, Kansas. Neither Pinto
nor Lambert reported the $150,000 on their respective 1977 income tax returns.
In November of the following year, defendants sold the house. With the
proceeds from that sale, plus an additional $31,960.19 in cash, Pinto purchased

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 79



838 F.2d 426 PAGE 6
(CITE AS: 838 F.2D 426, *428)

outright a *429 second home in Leawood for $220,050. On December 5, 1978,
Pinto presented her realty company with a $150,000 note and mortgage, which had
been executed in favor of a Cayman Islands corporation formed by Lambert, and
requested that a lien be filed against the residence she had purchased outright
the previous month.

In early 1980, defendants bought yet another residence, again in Leawood. The
mortgage on the second home was rolled over into a new note in favor of the
offshore corporation. On March 25, 1981, Pinto filed her 1980 income tax
return and reported a deductible home mortgage interest expense of $20,424.00,
an amount arrived at by computing interest on the $150,000 note. Defendants
sold the third residence in November of 1985. On November 8, 1985, they gave
the title insurance company a Deed of Release, dated November 20, 1984, which
stated that the second mortgage was released "in consideration of the full
payment" of the debt.

Following a summary of the evidence admitted on the joint charges, the
government, employing the cash expenditure method of proof, endeavored to prove
the tax evasion charges filed against Lambert. An analysis of defendants’
financial activities for the years 1974 through 1978 established that they
spent $115,913.96 more cash than they had available, signifying that Lambert
did not have an appreciable amount of cash on hand in 1979, the beginning of
the indictment period. The government then analyzed the tax years 1979 through
1983 and established that Lambert’s cash expenditures far exceeded his reported
income.

Additional evidence was presented to show that Lambert took steps to conceal
income and thereby evade the payment of taxes. The government established that
Lambert dealt almost exclusively in cash, and that among his sizeable cash
expenditures were the purchases a number of automobiles, none of which were
registered in his name or titled in the state of Kansas. In 1980, Lambert
directed his brother, who was preparing their parents’ estate tax returns, to
report a non-interest bearing loan of $50,000, which Lambert represented their
father had made to him in 1976, and also to report $60,000 cash on hand, an
amount which Lambert represented had been given to him by their parents.

I.

Both defendants strenuously argue that the evidence was insufficient to
support their convictions. Our standard for evaluating the sufficiency of the
evidence is well established. We view all the evidence, both direct and
circumstantial, together with the reasonable inferences to be drawn therefrom,
in the light most favorable to the government. United States v. Hooks, 780
F.2d 1526, 1529 (10th Cir.), cert. denied, 475 U.S. 1128, 106 S.Ct. 1657, 90
L.Ed.2d 199 (1986). We then must determine whether a reasonable jury could
find the defendants guilty beyond a reasonable doubt. Id. at 1531.

A.

Defendant Lambert claims that the evidence was insufficient to show that he
had substantial income from the sale and distribution of marijuana. 1In a
related argument, defendant Pinto asserts that the evidence was insufficient to
show that she intended to join a conspiracy to evade taxes on that income.

[1] It is true, as defendants point out, that the Internal Revenue Service
(IRS) agents who testified were unable to state the amount of defendants’
income from drug trafficking. Nevertheless, there was substantial evidence to
support the jury’s conclusion that defendants derived a significant amount of
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income from the sale and distribution of marijuana. At one time, Lambert
described himself as the "main man" for supplying marijuana in Kansas City.
Ritschel testified that he had paid Lambert more than $200,000 for the
marijuana that he had purchased between 1976 and 1978. Bono testified that he
had purchased marijuana from Lambert on six occasions, each time buying
quantities of twenty-five to fifty pounds at a price of $285 per pound. That
testimony, along *430 with other evidence indicating that defendants dealt
almost exclusively in cash and failed to report the $150,000 used to purchase
the first residence, supports a reasonable inference that the funds used by
Pinto to purchase the residence were derived from the sale of marijuana.

In arguing that the government failed to show that she had the requisite
intent to join the conspiracy, defendant Pinto similarly alleges that there was
no evidence of marijuana income, and in addition asserts that there was no
evidence to show that she had knowledge of marijuana profits realized by
Lambert or of the illegitimate nature of the two mortgages. We cannot agree.
Contrary to Pinto’s assertion, she does not stand convicted without proof of
her knowledge of the conspiracy’s objective or solely because of her
relationship with Lambert. See, e.g., United States v. Jones, 808 F.2d 754,
756 (10th Cir.1987); United States v. McMahon, 562 F.2d 1192, 1196-97 (10th
cir.1977).

(2] "The essence of the crime of conspiracy is an agreement to violate the
law." United States v. Troutman, 814 F.2d 1428, 1446 (10th Cir.1987). 1In a
conspiracy prosecution, the evidence must support a finding that the
conspirators had a unity of purpose or a common design and understanding.
United States v. Kendall, 766 F.2d 1426, 1431 (10th Cir.1985), cert.
denied, 474 U.S. 1081, 106 S.Ct. 848, 88 L.Ed.2d 889 (1986). The existence
of an agreement to accomplish an unlawful objective "may be inferred from a
'development and a collocation of circumstances.’ " United States v. Pack,
773 F.2d 261, 265-66 (10th Cir.1985) (quoting Glasser v. United States, 315
U.Ss. 60, 80, 62 s.ct. 457, 469, 86 L.Ed. 680 (1942)).

[3] The government was required to show that Pinto knew of the conspiracy to
evade taxes on marijuana profits and knowingly participated in the
conspiracy. United States v. Kendall, 766 F.2d at 1431-32. Despite the
fact that the majority of the evidence regarding the marijuana trafficking
directly implicated only her husband, there was evidence which linked Pinto to
the trafficking and thus supported a reasonable inference that she knew of the
existence of profits derived from the sale of marijuana. For instance, it was
shown that large quantities of marijuana were stored in the basement of the
house where she lived with Lambert. When the $100,000 drug deal went awry,
Pinto claimed ownership of the stolen marijuana and demanded payment of the
money lost as a result of the theft. Her knowledge of both the existence of
marijuana profits and the use of the sham mortagages to conceal those profits
was demonstrated by the fact that her purchase of the first residence was, in
effect, a cash transaction, the bulk of the purchase price having been
comprised of cashier’s checks which she had acquired earlier with $149,000 in
cash. Moreover, as discussed below, there was other evidence which indicated
that Pinto had knowledge of the illegitimate nature of the mortgages.

B.

[4] Both defendants assert that the government failed to prove either that

Pinto did not have a legitimate home mortgage or that she did not pay mortgage
Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 81



838 F.2d 426 PAGE 8
(CITE AS: 838 F.2D 426, *430)
interest as stated on her 1980 income tax return.

The nature of the purported mortgages and Pinto’s failure to pay any mortgage
interest can be inferred from the evidence presented. 1In the latter half of
1978, Lambert set up a corporation in the Bahamas, Luxaco Limited (Luxaco), and
another corporation in the Cayman Islands, Yarrabee International Limited
(Yarrabee). At that time, the secrecy laws of the Bahamas and the Cayman
Islands prevented the United States government from investigating corporations
established in those countries. Pursuant to a 1984 agreement between the
United States and the Cayman Islands, the government obtained public records
pertaining to Yarrabee as well as records kept by the law firm and the
management company which represented the corporation. Those records revealed
that Yarrabee was a subsidiary of Luxaco and that the corporation had issued
only three shares of stock at a price of one dollar per share. No mortgages or
schedules of payments were *431 found. A letter dated March 17, 1980,
provided that there would be no further use for the corporation after the
release of the mortgage had been finalized. The transcript also reflects the
testimony of the designated agent for Yarrabee, a Kansas City attorney, who
testified that Pinto made no interest payments to his law firm.

C.

[5]) Defendant Lambert makes a three-pronged attack on the sufficiency of the
evidence presented to show that he had taxable income in excess of that
reported on his returns for the years 1979 through 1983. [FN1] He contends
that the government failed to 1) show that he did not have cash on hand in
1979, 2) offer an accurate cash on hand figure for the beginning of each
taxable year in the indictment period and 3) establish a likely source of
income.

FN1. During the indictment period, Lambert’s cash expenditures far
exceeded his reported income: in 1979, his income was $36,000, while cash
expenditures totalled $132,098.31; in 1980, his income was $6,000, while
cash expenditures totalled $134,265.44; in 1981, his income was $6,000,
while cash expenditures totalled $100,820.79; in 1982, his income was
$7,000, while cash expenditures totalled $34,160.21; and in 1983, his
income was $30,000, while cash expenditures totalled $158,901.39.

The government employed the cash expenditure method of proof, which permits
circumstantial proof of a defendant’s taxable income in cases where the
prosecution is unable to show directly specific items of such income.

United States v. Bianco, 534 F.2d4d 501, 503 (24 Cir.), cert. denied, 429
U.S. 822, 97 s.ct. 73, 50 L.Ed.24 84 (1976).

Under the ’‘cash expenditures’ method, after taking into account the amount of
resources the taxpayer had on hand at the beginning of a period, the income
received by the taxpayer for the same period is compared with his expenditures
that are not attributable to his resources on hand or non-taxable receipts
during the period. A substantial excess of expenditures over the combination
of reported income, non-taxable receipts, and cash on hand may establish the
existence of unreported income. .

United States v. Citron, 783 F.2d 307, 310 (24 Cir.1986). The relevant
issue is whether expenditures in excess of reported income can be accounted for
by assets available at the outset of the prosecution period or non-taxable
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receipts during the period. Taglianetti v. United States, 398 F.2d 558,
565-66 (1st Cir.1968), aff’d, 394 U.S. 316, 89 S.Ct. 1099, 22 L.Ed.2d 302

(1969); see also United States v. Pack, 773 F.2d at 264-65 (establishing
unreported income by cash expenditure method of proof).

While the opening net worth of the taxpayer, including cash on hand, must be
demonstrated "to a reasonable certainty," it need not be established by a
formal net worth statement. United States v. Citron, 783 F.2d at 315.

Here, the government compared defendants’ cash expenditures during the years

1974 to 1978 with the amount of income reported on their tax returns, plus
other funds they had available, resulting in a showing that cash expenditures
exceeded reported income and other funds by $115,913.96. See United States
v. Terrell, 754 F.2d 1139, 1146-47 (5th Cir.), cert. denied, 472 U.S. 1029,
105 s.ct. 3505, 87 L.Ed.2d 635 (1985). That comparison tended to show that
defendant could not have had a significant amount of cash on hand and thus
supports the jury’s conclusion that Lambert had insufficient assets at the
beginning of the prosecution period to have supported his expenditures in any
of those years. [FN2] United States v. Bianco, 534 F.2d at 505.

FN2. In Bianco, the defendant’s contention that the government failed
to negate the possibility of a cash hoard was rejected because there was no
evidence to indicate that the defendant had such a cache. United States
v. Bianco, 534 F.2d at 505. As the court explained,

[0]f course, as in any criminal prosecution, the defendant is under no
obligation to prove any particular set of facts, including the existence of
a non-taxable source, such as a ’‘cash hoard’ from which his expenditures
were made. But once the government has introduced sufficient evidence from
which the jury could conclude with reasonable certainty that no such assets
existed, the defendant remains silent at his own peril.

Id. at 505-06 (citations omitted).

Nor was the government required to offer an accurate cash on hand figure, as
*432 part of opening net worth, for the beginning of each taxable year in

the indictment period. See United States v. Mastropieri, 685 F.2d 776, 784

(24 Ccir.), cert. denied, 459 U.S. 945, 103 S.Ct. 260, 74 L.Ed.2d4 203

(1982). In a cash expenditure case, reasonable certainty may be established
without presenting opening net worth positions for each of the taxable years so
long as the proof "makes clear the extent of any contribution which beginning
resources or a diminution of resources over time could have made to
expenditures." Taglianetti v. United States, 398 F.2d at 565. Thus, there
need not be any formal opening net worth statement, which would include cash on
hand, so long as sources of available funds are identified and quantified.

Id. at 565 n. 7. The purpose of including an accurate identification of any
diminution of resources is to enable the jury to determine if expenditures were
financed by a liquidation of assets, depletion of a cash hoard or unreported
income. United States v. Citron, 783 F.2d at 315. For example, if an asset

is sold, an accounting must be made of that fact because the proceeds could be
used to finance expenditures during the year in question. See Taglianetti
v. United States, 398 F.2d at 564. The government accounted for the sale or
disposal of assets during the indictment period, and none of the assets
acquired by Lambert during that time were income-producing. The evidence
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presented was sufficient to enable the jury to determine whether the
expenditures in excess of reported income could be accounted for by assets
available at the opening of the prosecution period or by non-taxable receipts
during the period. 1Id. at 565-66.

Defendant’s final contention, that the government did not establish a probable
source of income, is also unavailing. By presenting evidence pertaining to
Lambert’s involvement in marijuana and cocaine trafficking, the government met
its burden of showing "at least one ’likely source’ of taxable income."

United States v. Bianco, 534 F.2d at 506; see United States v.

Mastropieri, 685 F.2d at 784-86. Such evidence was sufficient to support the
inference that the cash expenditures proved were attributable to currently
taxable income. See United States v. Bianco, 534 F.2d at 506-07.

Upon a careful review of the record, we conclude that defendants’ sundry
claims are without merit and hold that the evidence was sufficient to support
the jury’s verdict.

II.

Defendant Pinto next asserts that the trial court erred in admitting certain
hearsay statements. She argues that the court failed to follow the preferred
order of proof for the admission of co-conspirator hearsay and erroneously
found that the government had shown the existence of a conspiracy.

At the outset of the trial, Ritschel and Bono testified about their marijuana
dealings with Lambert. During the testimony of Sally Wells, defense counsel
objected to the admission of any statements made by Lambert to Wells concerning
Lambert’s involvement in marijuana trafficking and his identification of boxes
in defendants’ basement as containing marijuana. In allowing the testimony,
the court apparently agreed with the government’s argument that the statements
were admissible as admissions made by Lambert and therefore were not hearsay.
Rec. vol. III at 81-88; see Fed.R.Evid. 801(d) (2). Wells then testified that
during the meeting about the stolen marijuana, Pinto identified the lost
$100,000 as hers. Upon the succeeding direct examination of Wells’ ex-husband,
Bruce Robinson, a question was asked about Robinson’s discussions with Lambert
concerning marijuana distribution. Counsel for Pinto again objected on grounds
of hearsay. The court found that there was substantial evidence, independent
of the statements at issue, that a conspiracy existed, that both defendants
were members of the conspiracy and that the statements were made during the
course and in furtherance of the conspiracy. Rec. vol. III at 101. The court
subsequently restated its finding that the government had shown the existence
of a conspiracy. Rec. vol. VII at 789.

*433 [6] Defendant apparently is arguing that the court failed to follow
the "preferred order of proof" [FN3] by admitting co-conspirator hearsay before
finding the existence of a conspiracy. That argument fails, primarily because
the hearsay statements offered in the course of direct examination of Wells
were admitted as admissions by Lambert. Even assuming the statements were
admitted as co-conspirator hearsay, they would have been conditionally
admissible subject to being connected up. See United States v. Hernandez,

829 F.2d 988, 994 (10th Cir.1987). The other statements which defendant now
contends were improperly admitted were allowed after the trial court had found
the existence of a conspiracy.

FN3. This court recently clarified the meaning of the term "preferred
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order of proof" as it pertains to the admission of co-conspirator hearsay.
In United States v. Hernandez, 829 F.2d 988 (10th Cir.1987), we stated
that the "preferred order of proof" simply refers to the requirement that
the trial court make the requisite factual determination of the existence
of a conspiracy prior to allowing co-conspirator hearsay statements to be
heard by the jury. Id. at 994 n. 6. We further stated that "this order
of proof does not involve a right to a pretrial hearing on admissibility,
and in no way precludes the trial judge from exercising his considerable
discretion and conditionally admitting the statements subject to later
being connected up." Id.

[7][8] Defendant further claims that the government had not shown the
existence of the conspiracy as charged. Co-conspirator hearsay is properly
admitted if the trial court makes a factual determination that the government
has established, by a preponderance of the evidence, that: 1) a conspiracy
existed; 2) the declarant and the defendant were members of the conspiracy;
and 3) the hearsay statements were made in the course and in furtherance of the
conspiracy. United States v. Esch, 832 F.2d 531, 537 (10th Cir.1987).

There was substantial evidence of the existence of a conspiracy. Ritschel and
Bono testified that they had purchased large quantities of marijuana from
Lambert and each testified about obtaining marijuana which had been stored in
defendants’ basement. Wells then testified that Pinto claimed ownership of the
stolen marijuana. Wells’ testimony, which was not hearsay as to Pinto, linked
Pinto to the drug trafficking, which was an integral part of the alleged
conspiracy to evade taxes on income generated by the sale and distribution of
marijuana. The trial court did not err in admitting the contested testimony.

III.

Defendant Pinto next claims that there was a fatal variance between the
conspiracy as charged and the evidence adduced at trial, which she maintains
indicated the existence of a second, uncharged conspiracy to possess, sell and
distribute marijuana. Consequently, defendant argues, her convictions were
based on a theory not charged in the indictment.

[(9][10] A variance occurs when the evidence presented at trial establishes
facts different from those alleged in the indictment. Dunn v. United
States, 442 U.S. 100, 105, 99 S.Ct. 2190, 2193, 60 L.Ed.2d4 743 (1979);

United States v. Dickey, 736 F.2d 571, 581 (10th Cir.1984), cert. denied,

469 U.S. 1188, 105 S.Ct. 957, 83 L.Ed.2d 964 (1985). 1In assessing a claim

of a fatal variance, the pivotal inquiry is whether there has been a variance
in proof which affects the substantial rights of the accused. United States

V. Morris, 623 F.2d 145, 149 (10th Cir.), cert. denied, 449 U.S. 1065, 101
S.ct. 793, 66 L.Ed.2d 609 (1980). This court has previously stated that such a
variance occurs when the accused could not have anticipated from the indictment
what evidence would be presented at trial. 1Id. "Another source of prejudice
is the transference of guilt to an accused from incriminating evidence
presented in connection with the prosecution of another in the same trial for a
crime in which the accused did not participate." 1Id.

[11]) The indictment charged that "[t]he object of the defendants’ conspiracy
was to knowingly and willfully hide substantial income from the sale and
distribution of marijuana and to evade the payment of taxes on that and other
income," which was accomplished by creating the appearance that funds used to
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purchase the series of residences *434 came from loans when, as defendants
knew, the funds came from the sale and distribution of marljuana. Rec. vol. I,
doc. 1, at 2. In setting out the overt acts committed in furtherance of the
conspiracy, the indictment alleged that during 1977, defendants possessed, sold
and distributed, and aided and abetted in the possession, sale and
dlstrlbutlon, of marijuana. Id. at 3. Although Pinto was not charged with
conspiring to sell drugs, she could ant1c1pate from the indictment what
evidence would be presented at trial, in particular her involvement in the
alleged overt act of possessing, selllng and distributing marijuana. United
States v. Morris, 623 F.2d at 149.

[12] Also meritless is Pinto’s argument that she was prejudiced by an
1mproper transference of guilt resulting from the evidence submitted on the tax
evasion charges which indicated Lambert’s post-1977 drug activities. As to the
joint conspiracy charge, the evidence indicated that defendants acted in
concert to effectuate the common illicit goal of evading taxes by concealing
income derived from the sale and distribution of marijuana. See United
States v. Dickey, 736 F.2d at 582. Pinto’s allegation of prejudice arising
from the evidence showing Lambert’s likely source of income during the tax
evasion indictment period is more pertinent to the issue of severance, and, in
any event, the evidence of Lambert’s post-1977 drug activities did not result
in a transference of guilt affecting her substantial rights.

Iv.

[(13][14] Defendant Pinto next contends that the trial court committed
reversible error in denying her motion for severance. She argues that she was
prejudiced by the great disparity in the weight of the evidence admitted solely
against Lambert, the disparity being exacerbated by the fact of their marital
relationship.

The general rule in this circuit is that individuals jointly indicted should
be jointly tried. United States v. Rinke, 778 F.2d4 581, 590 (10th
Cir.1985). The trial court’s decision whether to sever is made within its
sound discretion, and will not be reversed absent a strong showing of
prejudice. United States v. Esch, 832 F.2d at 537. In ruling on a motion
to sever, the trial court must weigh any potential prejudice caused by the
joinder against considerations of economy and expedition in judicial
administration. Id.; United States v. Rinke, 778 F.2d at 590.

The government presented the testimony and exhibits relating to the joint
charges during the first portion of the trial, concluding with the summary
testimony of IRS Special Agent Kenneth Wissel. The evidence that followed
pertained to the tax evasion counts filed against Lambert. The government’s
order of proof facilitated the separation of the evidence and served to
mitigate any potentially adverse effect of the evidence submitted solely
against Lambert. Throughout the trial, the court admonished the jury to
consider certain evidence only as to Lambert. As a result, the jury was able
to compartmentalize the evidence as to each of the defendants and to properly
apply it as the court instructed. United States v. Pack, 773 F.2d at 267.

Further, we cannot agree with Pinto’s claim that her rlght to a fair trial was
undermined by the disparity in the evidence against Lambert as compared to the
alleged dearth of evidence implicating her. In a conspiracy case, a
quantitative disparity in the evidence, without more, provides no justification
for severance. United States v. Hack, 782 F.2d 862, 871 (10th Cir.), cert.
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denied, 476 U.S. 1184, 106 S.ct. 2921, 91 L.Ed.2d 549 (1986). Given the ~
government’s order of proof, the trial court’s continuous admonitions and the
fact that the interests of judicial economy were served by the avoidance of
duplicitous separate trials, the trial court did not abuse its discretion in
denying the motion for severance.

V.

[(15] Both defendants next argue that the trial court erred in not dismissing
the conspiracy count because the statute of limitations had expired before the
charges *435 were filed on April 1, 1986. Their theory is that the offense
of evading tax due on income derived from the sale and distribution of
marijuana in 1977 was completed no later than April 15, 1978, the due date for
the filing of their tax returns.

Under the Internal Revenue Code, the statute of limitations for a conspiracy
to defraud the United States is six years. 26 U.S.C. s 6531; [FN4]

United States v. Brunetti, 615 F.2d 899, 901-02 (10th Cir.1980). It
therefore was incumbent upon the government to prove that the conspiracy was
still in existence on April 1, 1980, and that at least one overt act in
furtherance of the conspiracy was performed after that date. Grunewald v.
United States, 353 U.S. 391, 396, 77 S.Ct. 963, 969, 1 L.Ed.2d 931 (1957);
United States v. Brunetti, 615 F.2d at 901.

FN4. 26 U.S.C. s 6531 provides in pertinent part:
No person shall be prosecuted, tried, or punished for any of the various
offenses arising under the internal revenue laws unless the indictment is
found or the information instituted within 3 years next after the
commission of the offense, except that the period of limitation shall be 6
years--
(1) for offenses involving the defrauding or attempting to defraud the
United States or any agency thereof, whether by conspiracy or not, and in
any manner;
x k *

(8) for offenses arising under section 317 of Title 18 of the United States
Code, where the object of the conspiracy is to attempt in any manner to
evade or defeat any tax or the payment thereof.

Defendants’ theory, that the central purpose of the conspiracy was
accomplished with the filing of the tax returns, ignores both the object of
their conspiracy as charged in the indictment and the evidence presented at
trial to establish the conspiracy. They were charged with conspiring to
defraud the United States, in violation of 18 U.S.C. s 371, [FN5] "by
impeding, impairing, obstructing, and defeating the lawful governmental
functions" of the IRS "in the ascertainment, computation, assessment, and
collection of income taxes...." Rec. vol. I, doc. 1, at 1. The indictment was
based on one continuing conspiracy, the central object of which was not merely
to evade taxes on marijuana income in 1978, but rather to immunize defendants
from prosecution for tax evasion. Forman v. United States, 361 U.S. 416,
422-23, 80 S.Ct. 481, 485-86, 4 L.Ed.2d 412 (1960); see Grunewald v. United
States, 353 U.S. at 405, 77 S.Ct. at 974 (distinguishing between acts of
concealment done in furtherance of the main criminal objectives of the
conspiracy and acts of concealment done solely for the purpose of covering up
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the crime).

FN5. 18 U.S.C. s 371 prov1des in pertinent part:

If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States, or any agency thereof in
any manner or for any purpose, and one or more of such persons do any act
to effect the object of the conspiracy, each shall be fined not more than
$10,000 or imprisoned not more than five years, or both.

The object of defendants’ consplracy, the concealment of income derived from
the sale and distribution of marijuana in 1977, did not end with the filing of
their income tax returns in 1978. The filing of the returns was but the first
step in the process of evading taxes on that 1ncome, with additional overt acts
subsequently undertaken to conceal the marijuana income in an attempt to make
the evasion succeed. Forman v. United States, 361 U.S. at 423-24, 80 S.Ct.
at 485-86. Because at least one overt act was committed within six years prior
to the filing of the indictment, the trial court properly denied defendants’
motion to dismiss the conspiracy count. United States v. Brunetti, 615 F.2d
at 901.

VI.

Defendants’ final contention is that the trial court erred by failing to give
their tendered instruction setting out their theory of defense. Defendant
Lambert also contends that the court erred in giving instruction 38, which
addressed the cash expenditure method of proving tax evasion.

[(16] Jury instructions must be evaluated as a whole. United States v.
Grissom, 814 F.2d 577, 580 (10th Cir.1987). The trial court is given
substantial discretion in tailoring and formulating its 1nstructlons, so long
as they correctly state the law and fairly and adequately cover the issues
*436 presented. United States v. Pack, 773 F.2d at 267. Although a
defendant is entitled to an instruction regarding his theory of defense, the
trial court need not follow the exact language in an instruction tendered by
the defendant. United States v. Hoffner, 777 F.2d 1423, 1426 (10th
Cir.1985).

[17] The defendants tendered the following instruction:

If the evidence fails to establish beyond a reasonable doubt that defendants
had taxable income from sales of marijuana in 1977 then you must find the
defendants not guilty as to Count I.

In instructions 9 through 15, the court advised the jury of the law
pertaining to the conspiracy charge. Rec. vol. II, doc. 78, at 23-31.
Instruction 10 provided that the government had the burden of proving beyond a
reasonable doubt every essential element of the crime charged, including the
existence of the conspiracy charged in the indictment. 1Id. at 24. Instruction
2 contained the substance of the indictment, in which defendants were charged
with conspiring to conceal income received in 1977 from the sale and
distribution of marijuana. Id. at 4. While defendants reiterate their
prev1ous1y rejected claim that there was no evidence to show such income, the
fact remains that the jury was properly instructed that it had to find beyond a
reasonable doubt that defendants had income in 1977 from the sale and
distribution of marijuana. The trial court did not err in refusing to g1ve the
tendered instruction when the substance of the instruction was contained in the
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charge given to the jury.

(18] Regarding instruction 38, defendant Lambert contends that the
instruction was erroneous because it failed to require the government to prove
his net worth at both the beginning and end of the indictment period and in
addition was confusing and internally inconsistent. Due to the government’s
employment of the cash expenditure method of proof, it was not required to
present formal net worth statements. United States v. Citron, 783 F.2d at
315; Taglianetti v. United States, 398 F.2d at 564-66. As to Lambert’s
corollary contention, we note that he did not submit a tendered instruction on
the cash expenditure method of proof, and conclude that the trial court’s
instruction was neither confusing nor inconsistent, but rather properly
directed the jury to determine whether expenditures in excess of reported
income could be accounted for by assets available at the outset of the
prosecution period. See Taglianetti v. United States, 398 F.2d at 565-66.

AFFIRMED.

END OF DOCUMENT
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Defendant was convicted after jury trial in the United States District Court
for the Western District of Tennessee, Odell Horton, Chief Judge, of various
federal banking laws. Defendant appealed. The Court of Appeals, Enslen,
District Judge, sitting by designation, held that: (1) evidence of
coconspirator’s guilty plea was admissible as evidence of coconspirator’s
credibility, and (2) evidence of named borrowers’ credit worthiness and their
understanding of obligation to repay loans was irrelevant and inadmissible on
charges of bank fraud.

Affirmed.

[1] CRIMINAL LAW k338(6)

110k338(6)
Evidence of coconspirator’s guilty plea and plea agreement was admissible as

evidence of coconspirator’s credibility.

[2] WITNESSES k318

410k318
Introduction of entire plea agreement of codefendant is permitted, even where

agreement contains promise to testify truthfully, since these details allow
jury to consider fully possible conflicting motivations underlying
codefendant’s testimony, and thus codefendant’s credibility.

[3] CONSPIRACY k24 (6)
91k24 (6)

Formerly 91k23
So called rule of consistency that requires where all possible coconspirators

are tried together, and all but one are acquitted, remaining coconspirator’s
conviction must be reversed for lack of sufficient evidence, does not apply
where coconspirators are tried separately or could have conspired with
unindicted individuals.

[4] BANKS AND BANKING k509.10

52k509.10
Where bank officer arranges loans for named borrower, intending proceeds will

benefit himself, and without disclosing his interest in loan transaction, he
has acted in deceitful and dishonest manner in violation of bank fraud
statute. 18 U.S.C.A. ss 371, 1344.
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{5] BANKS AND BANKING k509.25

52k509.25

Evidence of named borrowers’ credit worthiness and their understanding of
obligation to repay bank loans was irrelevant, and thus, inadmissible in
prosecution of defendant, a bank officer, for bank fraud; officer had arranged
loans for his own benefit, concealing his interest in them from other bank
officials. 18 U.S.C.A. ss 371, 1344.

(6] CRIMINAL LAW k150

110k150

Conspiracy to defraud bank account based upon misapplication of bank funds and
false entries in bank records was not barred by statute of limitations, even
though prosecution was not commenced until several years after loans of issue
were made, where defendant continuously attempted to conceal his interest in
loans by keeping payments on loans currently and, later, by giving
coconspirators funds to make payments on defendant’s behalf, thus establishing
repayment of loans and concealment were objectives of conspiracy. 18

U.S.C.A. ss 371, 3282.

[7] BANKS AND BANKING k509.25

52k509.25

Whether defendant, a bank official, made false entries in federal deposit
insurance corporation questionaire when he failed to disclose loans made to
third parties on his behalf was question for jury in prosecution alleging
defendant made false entries. 18 U.S.C.A. s 1005.

(8] BANKS AND BANKING k509.25

52k509.25
Whether defendant, a bank officer, was guilty of making false entries in bank
records based upon recordation of interest payment on loans, which records
failed to reveal that payments were not made with named borrower’s funds or
that loans were not made for named borrowers’ benefit, was question for jury in
prosecution alleging false entry in bank records.

*1299 W. Hickman Ewing, Jr., U.S. Atty., Frederick H. Godwin, Asst. U.S.
Atty. (argued), Memphis, Tenn., for U.S.

James Wilson (argued), Hal Gerber, Memphis, Tenn., for Billy York Walker.

Before NELSON and BOGGS, Circuit Judges, and ENSLEN, District Judge. [FN¥]

FN* Honorable Richard A. Enslen, United States District Judge for the
Western District of Michigan, sitting by designation.

ENSLEN, District Judge.
Billy York Walker appeals his conviction following a jury trial on each
count of a 28-count indictment alleging violations of various federal banking
laws. [FN1] Prior to 1985, Mr. Walker was the president and majority
shareholder of Farmers Bank located in Dyersburg, Tennessee. Most of the
bank’s business was agricultural in nature. Mr. Walker was also the owner,
president and operator of Walker Grain Company ("Walker Grain"), a grain
storage firm, located in the same town.
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FN1. The indictment alleged violations of the following statutes: Count
1, conspiracy to commit bank fraud, 18 U.S.C. s 371, Counts 3-21, 24-26,
false entries in bank records, 18 U.S.C. s 1005; Counts 22 and 28,
false statement on loan application, 18 U.S.C. s 1014; and Counts 23
and 27, bank fraud, 18 U.S.C. s 1344.

Count 1 alleges that Walker and his life-long friend, Walter Hastings,
conspired to defraud Farmers Bank, to misapply bank funds and to make false
entries in bank records in violation of 18 U.S.C. s 371. Walker convinced
Hastings to sign two promissory notes, one for $150,000 secured by stock owned
by Hastings, and one for $118,000 which was unsecured. The proceeds of both
loans were immediately deposited to Walker Grain’s account at Farmers Bank.

The loan applications did not disclose Walker Grain’s interest in the loans.
Walker personally approved both loans.

Ooriginally, Hastings called Walker each time an interest payment was due and
Walker made the payment using a Walker Grain check. In 1985, Walker started
giving checks to Hastings and Hastings made the payments using his own checks.
The overt acts in the conspiracy each involve separate interest payments on the
two loans. The bank’s records on each loan indicate that the loans were for
Hastings’ benefit and that Hastings made the interest payments. Counts 3-21
allege false entries in bank records based upon the failure of the records to
indicate that the loans were not for Hastings’ benefit and that he did not make
the interest payments from his own funds.

In 1985, the bank’s vice president in charge of loans, Larry James, noticed
that the Hastings loans were becoming past due. He knew that Walker and
Hastings were friends and offered to take the collection of these loans over
for Walker, thinking Walker might be uncomfortable handling the accounts
himself. Walker assured James that Hastings would repay the loans as soon as
Hastings solved some other financial problems. An investigation conducted by
the bank, at the suggestion of federal examiners, subsequently revealed
Walker’s interest in the Hastings loans. When confronted with the matter by
bank officials, Walker shook his head and replied, "What can I say?"
Thereafter, Walker took an indefinite leave of absence and never returned to
the bank.

*1300 Walker’s defense to counts 1 and 3-21 was that he lacked any intent
to defraud the bank. He contends that he approved each loan in the ordinary
course of business, based upon Hastings’ credit worthiness, character, and
reputation, as well as the bank’s potential to profit from each loan. He
claims that he lacked any intent to deceive the bank, although he admits that
he did not tell the bank’s board of directors of Walker Grain’s interest in the
loans. Walker contended that he did not think it necessary to tell the bank’s
board of directors about Walker Grain Company’s interest in the Hastings loans,
since the bank was only interested in profitability and since Hastings had the
ability to repay the loans. [FN2] Walker testified that Hastings understood
his obligation to repay the loans, but understood that the money would come
from Walker. Hastings testified that he had no intention of repaying the loans
and thought Walker would do so.

FN2. Hastings’ financial statement filed with the bank indicated Hastings’
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Defendant was convicted before the United States District Court for the
Northern District of Indiana, South Bend Division, Allen Sharp, J., of
attempted income tax evasion and of conspiracy to evade payment of income
taxes, and he appealed. The Court of Appeals, Sprecher, Circuit Judge, held
that (1) a witness’ hearsay testimony that defendant’s alleged coconspirator
told him that comments he made to IRS agents would "probably send him (the
coconspirator) to jail" was admissible, since the statement was "in furtherance
of" the concealment portion of the conspiracy, and since the coconspirator’s
statement was made "during the course" of the conspiracy, (2) although a
misstatement of law by the prosecutor in closing argument can be ground for
reversal, and although defendant claimed that the prosecutor’s closing comments
suggested that the jury, in order to acquit, would have to believe that the
prosecution suborned two witnesses to perjure themselves, an examination of the
record disclosed that the prosecutor made no statement of law in his closing
argument and merely stated that he "resent(ed)" defense counsel’s argument that
the aforesaid two prosecution witnesses had been induced to testify as they did
out of fear of further prosecution, (3) while defendant argued that his
conviction on the indictment’s second count, attempted income tax evasion, must
be reversed because two of the affirmative acts of tax evasion alleged were not
proved, defendant did not contest that there was sufficient evidence to prove
the other three affirmative acts alleged in that count and therefore the
conviction had to be affirmed and (4) prosecution’s failure to provide
defendant with a copy of a transcript of an interview by an internal revenue
agent with one prosecution witness was not a Brady violation, since defendant’s
request for Brady materials was general, and since nondisclosure of the
aforesaid interview, which was merely additional material for impeaching an
already thoroughly impeached witness, did not deprive defendant of a fair
trial.

Affirmed.

(1] CRIMINAL LAW k423 (1)
110k423(1)
In prosecution for conspiracy to evade payment of income taxes and attempted
tax evasion, a witness’ hearsay testimony that defendant’s alleged
coconspirator told him that comments he made to IRS agents would "probably send
him [the coconspirator) to jail" was admissible, since the statement was "in
furtherance of" the concealment portion of the conspiracy, and since the
coconspirator’s statement was made "during the course" of the conspiracy;
moreover, even if the testimony were inadmissible, its admission was harmless
error since it was merely a single comment in an eight-day trial that was only
Copr. (C) West 1995 No claim to orig. U.S. govt. works
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directly inculpatory as to the coconspirator, not defendant. 26 U.S.C.A.
(I.R.C.1954) s 7201; 18 U.S.C.A. s 371; Federal Rules of Evidence, rule

801(d) (2) (E), 28 U.S.C.A.

(1] CRIMINAL LAW k1169.7

110k1169.7

In prosecution for conspiracy to evade payment of income taxes and attempted
tax evasion, a witness’ hearsay testimony that defendant’s alleged
coconspirator told him that comments he made to IRS agents would "probably send
him [the coconspirator] to jail" was admissible, since the statement was "in
furtherance of" the concealment portion of the conspiracy, and since the
coconspirator’s statement was made "during the course" of the conspiracy;
moreover, even if the testimony were inadmissible, its admission was harmless
error since it was merely a single comment in an eight-day trial that was only
directly inculpatory as to the coconspirator, not defendant. 26 U.S.C.A.
(I.R.C.1954) s 7201; 18 U.S.C.A. s 371; Federal Rules of Evidence, rule
801(d) (2) (E), 28 U.S.C.A.

[2] WITNESSES k286 (2)

410k286(2)

Scope of redirect examination is a matter firmly committed to the sound
discretion of the trial court.

[3] WITNESSES k287 (2)

410k287(2)

Where the district court decided that the subject matter of defense counsel’s
cross-examination of a witness dealt with meetings between the witness and
defendant’s alleged coconspirator without any apparent time limitation, the
court did not abuse its discretion in then allowing the prosecution, on
redirect examination, to ask the witness about one meeting between him and the
coconspirator not specifically raised in cross-examination.

(4] CRIMINAL LAW k662.11

110k662.11

Formerly 110ké662(1)

Defendant’s Fifth Amendment right to confront and cross-examine his alleged
coconspirator was not violated by the admission of a witness’ hearsay testimony
to the effect that the coconspirator told him that his comments to IRS agents
would "probably send him [the coconspirator] to jail, since defendant had the
opportunity to cross-examine the witness as to whether the statement was
actually made and the statement, itself, was basically reliable, being a
statement against penal interest and not dependent on the coconspirator’s
recollection.

[5] CONSPIRACY k24.15

91k24.15

Formerly 91k23

The last overt act charged and proved in an indictment may, but does not
always, mark the duration of the conspiracy. 18 U.S.C.A. s 371.

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 94



571 F.2d 376. PAGE 3
(CITE AS: 571 F.2D 376)

[6] CRIMINAL LAW k1119(4)

110k1119(4)

Although a misstatement of law by the prosecutor in closing argument can be
ground for reversal, and although defendant claimed that the prosecutor’s
closing comments suggested that the jury, in order to acquit, would have to
believe that the prosecution suborned two witnesses to perjure themselves, an
examination of the record disclosed that the prosecutor made no

statement of law in his closing argument and merely stated that he "resent[ed]"
defense counsel’s argument that the aforesaid two prosecution witnesses had
been induced to testify as they did out of fear of further prosecution.

[7) CRIMINAL LAW k726
110k726

Although statements to a jury suggesting some relationship between a
defendant’s fraudulent activities and the jurors’ insurance premiums or taxes
is improper, and although the prosecutor, in the instant attempted tax evasion
trial, did say at one point "we recognize our responsibility to the Government
to pay our taxes," such comment was in response to defense counsel’s argument
that $2,000,000 is a lot of money and that some of the expenditures that were
being used as evidence were for the benefit of defendant’s son; the
prosecutor’s comment was intended to dispel any sympathy for defendant on this
point, not to appeal to the jury’s pecuniary interests. 26 U.S.C.A.
(I.R.C.1954) s 7201; 18 U.S.C.A. s 371.

[8] CRIMINAL LAW k726
110k726

In light of defense counsel’s closing argument, the prosecutor rightly
concluded that defendant was attempting to shift the blame to his alleged
coconspirator, and there was thus no error in the prosecutor presenting his
response to that issue in a colorful fashion, i. e., referring to the Biblical
story of the slaying of Abel by Cain and quoting Cain’s statement to God "I’'m
not my brother’s keeper.".

(9] CRIMINAL LAW k706(3)

110k706 (3)
To the extent there is ever a duty to complete an impeachment, it will only

arise once the witness categorically denies having made the prior inconsistent
statement, not when he merely fails to remember whether or not he made it.

(10} CRIMINAL LAW k1171.8(1)

110k1171.8(1)
Even if the prosecution, in regard to the impeachment of one of its witnesses

who gave an unexpected answer and then denied making a prior inconsistent
statement before a magistrate, had a duty to complete the impeachment by
offering into evidence a transcript of the proceedings before the magistrate,
it was difficult to fathom what harm to defendant’s case attended that error.

[11] CRIMINAL LAW k700(1)

110k700 (1)
Copr. (C) West 1995 No claim to orig. U.S. govt. works
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Formerly 110k700

In prosecution for attempted income tax evasion and conspiracy to evade payment
of income taxes, defendant was not denied a fair trial by reason of the
prosecution’s possible misstatement in a letter that the fictitious bank
account alleged in the attempted tax evasion count was maintained at the
citizen’s Trust Bank in Atlanta, Georgia, and then subsequently proving that
the account in fact was kept at the Gary National Bank. 26 U.S.C.A.
(I.R.C.1954) s 7201; 18 U.S.C.A. s 371.

[12] INTERNAL REVENUE k5291.1

220k5291.1

Formerly 220k5291, 220k2447

In a prosecution for attempted tax evasion, the prosecution must prove some
affirmative act constituting attempt to evade or defeat payment of taxes, but
it need not prove each affirmative act alleged. 26 U.S.C.A. (I.R.C.1954) s

7201.

[13] INTERNAL REVENUE k5299

220k5299

Formerly 220k2451.2

While defendant argued that his conviction on the indictment’s second count, to
wit, attempted income tax evasion, must be reversed because two of the
affirmative acts of tax evasion alleged were not proved, defendant did not
contest that there was sufficient evidence to prove the other three affirmative
acts alleged in that count and therefore the conviction had to be affirmed;
furthermore, there was in fact sufficient evidence to support a finding that
defendant committed all the affirmative acts alleged. 26 U.S.C.A.

(I.R.C.1954) s 7201.

[(14] INDICTMENT AND INFORMATION k10.2(8)

210k10.2(8)
While defendant claimed that there was no evidence before the grand jury to

support a charge of subornation of perjury, which was the indictment’s third
count, and that the inclusion of such charge both as a separate count and as
part of each of the other two counts, on which defendant was convicted,
required reversal of his conviction, nothing in defendant’s one-sided

summary of the grand jury proceedings showed that the lower court erred

in assessing the grand jury record and in then overruling defendant’s claim;
furthermore, defendant failed to certify the grand jury transcript as part of
the record for appeal.

(15)] CRIMINAL LAW k627.8(1)

110k627.8(1)

While defendant claimed that the district court erred in requiring him to
produce documents without a fuller presentation by the prosecution to support
its motion, defendant failed to contest the district court’s finding that
production of the documents would "expedite the trial in this case," and more
importantly, defendant failed to allege any prejudice caused by the court’s
order. Fed.Rules Crim.Proc. rule 17(c), 18 U.S.C.A.
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[16] CRIMINAL LAW k627.8(3)

110k627.8(3)

Prosecution’s failure to provide defendant with a copy of a transcript of an
interview by an internal revenue agent with one prosecution witness was not a
Brady violation, since defendant’s request for Brady materials was general, and
since nondisclosure of the aforesaid interview, which was merely additional
material for impeaching an already thoroughly impeached witness, did not
deprive defendant of a fair trial.

(17] CRIMINAL LAW k627.7(4)

110k627.7 (4)
Failure of the prosecution, in tax evasion case, to provide defendant with the

memorandum of an interview of a prosecution witness relating to his narcotics
activities was not a violation of the Jencks Act, since the information
contained in the interview did not "relate to" the witness’ testimony. 18
U.S.C.A. ss 3500, 3500(e) (1).

*379 Harvey M. Silets, Chicago, Ill., for defendant-appellant.

Charles E. Brookhart, Myron C. Baum, Abraham M. Poretz, Tax Div., U. S. Dept.
of Justice, Washington, D. C., for plaintiff-appellee.

Before CUMMINGS and SPRECHER, Circuit Judges, and CAMPBELL, Senior District
Judge. [FN#*]

FN* Senior District Judge William J. Campbell, of the Northern District of
Illinois, is sitting by designation.

SPRECHER, Circuit Judge.

The case involves a large number of alleged errors by the district court in a
criminal trial where the defendant was convicted both of attempted tax evasion
in violation of 26 U.S.C. s 7201 and conspiracy to evade the payment of
taxes in violation of 18 U.S.C. s 371. Defendant’s chief arguments deal
with the admissibility of the hearsay declarations of a co-conspirator not on
trial, the propriety of some of the prosecutor’s closing remarks and the
failure of the prosecution to provide materials that might have been used by
the defendant to impeach one of the prosecution’s main witnesses.

I

This case involves two consolidated appeals arising out of the same district
court case. Initially, defendant appeals his convictions for tax evasion and
conspiracy on the basis of numerous assigned errors at trial. Defendant also
appeals the district court’s denial of his motion for a new trial based on
"newly discovered" evidence that defendant claims was subject to disclosure by
the government under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10
L.Ed.2d 215 (1963), and/or the Jencks Act, 18 U.S.C. s 3500. The facts
underlying the convictions will be discussed first and those relevant to the
motion for a new trial will be described subsequently.

A

The defendant, Fred T. Mackey, and his alleged co-conspirator, F. Lawrence
Anderson, were charged in a five count indictment. Count I charged the
defendant with conspiracy to evade payment of income tax and to defraud the
United States by impeding the Internal Revenue Service in the collection of
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revenue in violation of 18 *380 U.S.C. s 371.[FN1] Count II charged the
defendant with attempted tax evasion in violation of 26 U.S.C. s 7201.[FN2]
Count III charged the defendant with subornation of perjury in violation of
18U.S.C. s 1622.[FN3] Counts IV and V of the indictment related only to F.
Lawrence Anderson. [FN4]

FN1. That section provides:

If two or or more persons conspire either to commit any offense against the
United States, or to defraud the United States . . . 1in any manner or for
any purpose, and one or more of such persons do any act to effect the
object of the conspiracy, each shall be fined not more than $10,000 or
imprisoned not more than five years, or both.

18 U.S.C. s 371.

FN2. That section provides:
Any person who willfully attempts in any manner to evade or defeat any tax
imposed by this title or the payment thereof shall . . . be guilty of a
felony and, upon conviction thereof, shall be fined not more than $10,000,
or imprisoned not more than 5 years, or both, together with the costs of
prosecution.

26 U.S.C. s 7201.

FN3. That section provides:
Whoever procures another to commit any perjury is guilty of subornation of
perjury, and shall be fined not more than $2,000 or imprisoned not more
than five years, or both.

18 U.S.C. s 1622.
The district court directed a verdict in favor of the defendant on this
count of the indictment. Nonetheless, its inclusion at the trial is
claimed as a basis for reversal. See part VII of this opinion infra.

FN4. F. Lawrence Anderson was severed from defendant’s trial due to ill
health. He was subsequently tried and acquitted of all charges against him
in the indictment.

The claims in the indictment stem from a series of events subsequent to a
$2,488,712 stipulated settlement of June 5, 1972, between the defendant and the
Internal Revenue Service in a civil case before the Tax Court for back taxes
and penalties for the period from 1954 through 1961 and 1963 through 1965. It
was this large sum of money due and owing the federal government that the
prosecution claims the defendant conspired and attempted to avoid paying.

The defendant’s trial lasted for over a week, during which the prosecution
presented 34 witnesses and over 100 documents. In turn, the defendant
presented three witness on his behalf. Since we cannot describe all of the
evidence presented at trial without unduly prolonging this opinion, we will
focus on the important points in the government’s and defendant’s cases.

The prosecution presented evidence as to six affirmative acts of attempted tax
evasion committed by the defendant. First, the prosecution showed that the
defendant had substantial control over three companies, Gibraltar Mutual
Insurance Company, Gibraltar Industrial Insurance Company and M.W.E. & S.
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Investment Company (M.W.E. & S.), and that he manipulated them so that most of
the assets of the three were kept in M.W.E. & S. which left them potentially at
the defendant’s disposal. Second, the prosecution presented evidence that
several checks of M.W.E. & S. were used to purchase personal goods and services
for the defendant, and therefore, a bank account at the Gary National Bank
placed in the company’s name may have been "fictitious." Third, the defendant
was shown to have made substantial purchases in cash, the source of which was
generally unknown. Fourth, the prosecution presented evidence that defendant
used money from M.W.E. & S. and the insurance companies to pay for various
personal items, including, among other things, a security system and swimming
pool for the defendant’s home. Fifth, the prosecution showed that defendant
had kept mortgages on his property, notwithstanding that there was no money due
and owing to anyone. Finally, it was shown that defendant had placed his
assets with another person and company by giving $25,000 in cash to a Carl
Smith to invest in a company named A & D Realty, Inc. (A & D).

The prosecution’s conspiracy charge is somewhat more complex. It revolves
around the formation by F. Lawrence Anderson, defendant’s co-conspirator, and
Robert F. Deal, defendant’s nephew by marriage, of A & D, which purchased the
defendant’s *381 home from the IRS.[FN5] It was the prosecution’s theory
that A & D was created for the defendant’s benefit so that his resources could
be placed secretly in A & D and thereby be protected from collection by the
Internal Revenue Service. The defendant claimed that A & D was a legitimate
realty company with bona fide investors. The prosecution presented three key
witnesses on the conspiracy count who were purportedly shareholders in A & D,
but who testified that they, in fact, had not invested their own money in the
enterprise. Carl Smith, a pharmacist in a building owned by defendant,
testified that he was initially contacted by Mr. Anderson about an "investment"
in A & D Realty. He testified further that he was called by defendant to come
to his office, whereupon he was given by the defendant $25,000 in cash in a
paper bag and was told to purchase a cashier’s check payable to A & D Realty
and to take the check to Mr. Anderson. Smith testified that he did this, and
that at some indeterminate time later he signed an A & D stock certificate for
a $25,000 investment.

FN5. The house was sold at auction in partial satisfaction of the two
million dollars due and owing the IRS. It was initially purchased by an
unrelated party at the first auction, but that party was unable to acquire
sufficient funds to make the down payment. A & D Realty subsequently
purchased the property for $136,000. The defendant continued to reside at
his house throughout the entire period prior to trial.

A second witness, Warren E. Dotson, an automobile tire dealer, testified that
defendant Mackey had asked him about investing in A & D Realty. 1In response to
Dotson’s comment that he lacked the money to invest, defendant said that
Dotson "didn’t need any" (Tr. at 672-75). Subsequently, Dotson was contacted
by co-conspirator Anderson who gave Dotson $12,000 in cash and told him to take
it to a bank and to get a cashier’s check payable to A & D Realty. Dotson
returned the check to Anderson’s secretary. Later, just before he was to
testify before the grand jury, Dotson was invited to an A & D Realty
shareholders’ meeting at Anderson’s house, at which time he signed the
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company’s stockholders book and a certificate for 60 shares of its stock.[FN6]

FN6. Warren Dotson’s testimony was impeached by defense counsel on cross-
examination. He had testified before the grand jury that the $12,000 was
his own. He subsequently was indicted and pleaded guilty to perjury. As a
part of his plea bargain for probation, Dotson promised to testify against
the defendant. 1In addition, there was some reason to believe that Dotson
had received $12,000 in a loan from the Small Business Administration, and
that he testified that the money had come from Anderson to conceal his
misuse of that loan which is a criminal offense.

The third witness, Dr. Edwin G. Moore, testified that he had been contacted by
F. Lawrence Anderson about loaning Anderson money for some real estate
investments. Dr. Moore agreed to do so, wrote a check payable to A & D Realty
for the sum of $10,000 and took it to Anderson. In return, Dr. Moore
immediately was given $10,000 in cash by one of Anderson’s employees.

In addition to the evidence of a conspiracy between the defendant and F.
Lawrence Anderson to have A & D Realty established and to place defendant’s
assets in the firm for the purpose of purchasing defendant’s home, the
prosecution sought to demonstrate the existence of a conspiracy to cover-up the
true nature of A & D Realty. The primary evidence used was F. Lawrence
Anderson’s false grand jury testimony in April 1975, that Messrs. Smith and
Dotson and Dr. Moore were actual investors in A & D Realty (Exhibit 33a). The
concealment phase of the conspiracy was alleged to have continued until the
date of the indictment.

Based primarily on the evidence described above, the jury found the defendant
guilty on both the conspiracy and tax evasion counts in the indictment. The
defendant appeals both convictions relying on several claimed errors by the
district court during the trial.

B

As suggested above, Carl Smith’s testimony that he received cash from the
defendant and was told to invest it in A & D *382 Realty was an important
part of the prosecution’s conspiracy case. Subsequent to the entry of judgment
in this case, defense counsel discovered evidence indicating that Smith might
have been involved in the trafficking of narcotics before and after he
supposedly received $25,000 in cash from defendant. While investigating this
possibility, defense counsel discovered that agents of the Internal Revenue
Service, including one who was investigating the defendant, had interrogated
Smith about his narcotics activity. The IRS had elicited from Smith, in return
for possible consideration in other matters, a statement which he refused to
sign without his attorney present and which, in fact, he never did sign.

Defense counsel, believing that the evidence of Smith’s narcotics trafficking
was significant because it was a possible source for the $25,000 Smith claimed
the defendant had given him, and also because it was a source that Smith would
have a strong motive to conceal, moved for a new trial under Fed.R.Crim.P. 33
based on evidence that allegedly was withheld by the prosecution.

A hearing on the motion was held. During that hearing it was shown that
defense counsel had evidence of Smith’s possible narcotics trafficking
available to him prior to trial. Smith had been questioned before the Grand
Jury by the prosecution about a previous interview he had had with the
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government about narcotic transactions.[FN7] Smith’s grand jury testimony was
provided to defense counsel during pre-trial discovery.

FN7. During the grand jury testimony of Carl Smith on May 8, 1975, Smith
was questioned by the prosecutor as follows:
Q. All right. Now, Mr. Smith, sometime ago, were you interviewed by a
representative of Narcotics Bureau in connection with some transactions?
A. Yes, sir.
Q. All right. During that period of time did you tell this Narcotics Agent
that you had no other source of income other than the salary that you
received from your employment?
A. Yes, sir.

After the hearing, the court denied defendant’s motion for two reasons.
First, the court held that this evidence was not "newly discovered" because
defense counsel could have located it had he exercised due diligence. Second,
the court determined that the evidence was cumulative since it could only be
used to impeach Smith’s testimony which already had been impeached severely by
defense counsel.[FN8] The defendant appeals from the district court’s denial
of his motion for a new trial.

FN8. Smith had testified previously before the grand jury investigating
the defendant that he had invested his own money in A & D Realty. In fact,
he had told the same story to his wife, parents and the Internal Revenue
Service. Smith was subsequently indicted and convicted for perjury based
on this testimony before the grand jury. In addition, Smith was granted
immunity after his perjury conviction so that he would testify again before
the grand jury and at the trial.

II

[1] Defendant’s first argument is that the district court erred in
admitting, through Dr. Moore’s testimony, the statement by F. Lawrence Anderson
made in August 1975, that Dr. Moore’s comments to the IRS would "probably send"
Anderson to jail. During cross-examination, defense counsel asked Dr. Moore
about various conversations he had had with Mr. Anderson. From Dr. Moore’s
answers, defense counsel elicited the fact that the defendant had never been
present during any of their meetings.

On redirect examination, the prosecution asked about a conversation between
Dr. Moore and Anderson that occurred subsequent to the former’s appearance
before the grand jury. Defense counsel objected on the ground that the
question was beyond the temporal scope of the cross-examination. The court
overruled the objection on the basis that it fell within the subject matter of
the cross-examination.

[2][3][4] In response to the question, Dr. Moore testified that Anderson
told him that the comments to the Internal Revenue Service *383 agents
would "probably send him (Anderson) to jail . . .." (Tr. at 771). Defendant
argues primarily [FN9] that since the statement was made neither "in the course
of" nor "in furtherance of" the conspiracy, as required by Fed.R.Evid.
801(d) (2) (E), it was inadmissible hearsay and that its admission against the
defendant was prejudicial error.
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FN9. Defendant also appears to argue that the question on redirect
examination that elicited the hearsay statement was beyond the scope of
cross-examination. The general rule is that the scope of redirect
examination is a matter firmly committed to the sound discretion of the
trial court. United States v. Hodges, 480 F.2d 229, 233 (10th Cir.

1973); Chapman v. United States, 346 F.2d 383, 388 (9th Cir.), cert.
denied, 382 U.S. 909, 86 S.Ct. 249, 15 L.Ed.2d 161 (1965). See also
Schutter Candy Co. v. Stein Bros. Paper Box Co., 371 F.2d 340, 342 (7th
cir. 1966). Here the district court decided that the subject matter of the
cross-examination dealt with meetings between Anderson and Moore without
any apparent time limitation. On redirect examination, the prosecution
asked about one meeting between Anderson and Moore not specifically raised
in cross-examination. The judge certainly did not abuse his discretion by
deciding that that line of questioning was appropriate. That the
questioning elicited a response that was damaging to defendant does not
affect the propriety of the court’s decision as to the appropriate scope of
redirect examination.

Defendant also asserts that the admission of Anderson’s statement to Dr.
Moore at the trial violated the defendant’s constitutional right under the
Fifth Amendment to confront and cross-examine Anderson. The assertion
lacks merit. Defendant had the opportunity to cross-examine Dr. Moore as
to whether the statement was actually made and the statement, itself, was
basically reliable, being a statement against penal interest and not
dependent on Anderson’s recollection. See United States v. Cogwell, 486
F.2d 823, 833-35 (7th Cir. 1973), cert. denied, 416 U.S. 959, 94 S.Ct.
1975, 40 L.Ed.2d 310 (1974).

It seems to us quite clear that if the conspiracy can be said to have
continued up to the time of Anderson’s statement to Dr. Moore then that
statement was "in furtherance of" the concealment portion of the conspiracy.
The standard to be applied is whether some reasonable basis exists for
concluding that the statement furthered the conspiracy. See United States v.
Moore, 522 F.2d 1068, 1077 (9th Cir. 1975), cert. denied, 423 U.S. 1049,

96 S.Ct. 775, 46 L.Ed.2d 637 (1976); United States v. Knippenberg, 502 F.2d
1056, 1061 (7th Cir. 1974). While the statement is susceptible of alternative
interpretations, it is quite reasonable to view it as an attempt to persuade
Dr. Moore either to alter his statements to the IRS or to stop talking to the
agency altogether.

Somewhat less clear is whether Anderson’s statement was made "during the
course" of the conspiracy. This court has recognized that "(t)he duration of a
conspiracy . . . depends upon the scope of the agreement entered into by its
members" and is, therefore, dependent on the facts in each case. United States
v. Hickey, 360 F.2d 127, 141 (7th cir.), cert. denied, 385 U.S. 928, 87
S.Ct. 284, 17 L.Ed.2d 210 (1966); United States v. Nowak, 448 F.2d 134, 139
(7th Cir. 1971). 1In addition, in determining whether there has been an
agreement to conceal, the Supreme Court has stated that there must be more
than "circumstantial evidence showing merely that . . . the conspirators took
care to cover up their crime in order to escape punishment." Grunewald v.
United States, 353 U.S. 391, 402, 77 S.Ct. 963, 972, 1 L.Ed.2d 931 (1957).
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See also Lutwak v. United States, 344 U.S. 604, 73 S.Ct. 481, 97 L.Ed. 593

(1953) ; Krulewitch v. United States, 336 U.S. 440, 69 S.Ct. 716, 93 L.Ed.

790 (1949).

Oon the record before us, we find that sufficient evidence existed from which a
jury could infer that an agreement to conceal existed at the outset of the
conspiracy. First, the indictment alleged and the prosecution proved a broad
effort to evade taxes which by its nature required a substantial effort at
concealment. Nowak, supra, 448 F.2d at 139. Thus, unlike in Lutwak and
Krulewitch, where the object of the conspiracy was a discrete criminal act,
here we deal with a crime that had no specific terminating event.[FN10]
Therefore, *384 the nature of the attempted crime by itself provides a
substantial inference of agreement to conceal or cover-up.

FN10. This case is distinguishable from both United States v. Flecha,

539 F.2d 874 (2d Cir. 1976) and United States v. Floyd, 555 F.2d 45

(2d cir. 1977), on the basis that in both decisions the court found an
event which terminated the conspiracy. In Flecha, the court concluded
quite reasonably that the arrest of the conspirators ended the conspiracy.
In Floyd, the court found that the conspiracy had as its sole object the
robbing of a bank. Once that object was concluded, the conspiracy
terminated. In this case, there is no such single event, and, therefore,
we must examine all of the evidence to determine what the jury could
reasonably decide the duration of the conspiracy had been.

In addition, there was the evidence of the meeting of the A & D stockholders
and the false testimony of Anderson before the grand jury. The successful
commission of the crime, rather than its mere concealment from investigation,
required that the "investors" true status not be uncovered. Both acts,
therefore, could be viewed by a jury as relating back to the decision to evade
taxes. Viewing the case in the light most favorable to the government, we
conclude that there was sufficient evidence from which a jury could determine
that a cover-up of the crime was one of the central objects of the conspiracy
as originally conceived. Therefore, the conspiracy continued until the date of
the filing of the indictment, and Anderson’s statement to Dr. Moore was made
"during the course" of the conspiracy.

[5] We should note finally in dealing with this issue that, even if we were
disposed to conclude that this evidence was inadmissible, we would still hold
that its admission was harmless error under Fed.R.Crim.P. 52(a). It was merely
a single comment in an eight-day trial that was only directly inculpatory as to
Anderson, and not the defendant. Also, there is substantial independent
evidence of the defendant’s guilt. See United States v. Rizzo, 418 F.24 71,

79 (7th Cir. 1969), cert. denied sub nom., Tornabene v. United States, 397

U.S. 967, 90 S.Ct. 1006, 25 L.Ed.2d 260 (1970); United States v. Fellabaum,

408 F.2d 220, 226 (7th cir.), cert. denied, 396 U.S. 858, 90 S.Ct. 125,

24 L.Ed.2d 109 (1969). We, therefore, conclude that the admission of
Anderson’s statement to Dr. Moore is not a sufficient basis for reversal.[FN1l1]

FN11. Although defendant’s brief is not clear on the point, it appears to
argue in a footnote that the duration of the conspiracy cannot exceed the
date of the last overt act charged and proved in the indictment. Since the
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last overt act in this case was Anderson’s statements to the grand jury and
his statement to Dr. Moore occurred subsequent to the grand jury
appearance, the defendant argues that the statement was inadmissible.
Defendant’s reliance on Fiswick v. United States, 329 U.S. 211, 67 S.Ct.
224, 91 L.Ed. 196 (1946), to support his position is misplaced. In that
case the Court held that the last overt act was also the object of the
conspiracy, and therefore marked its termination. Id. at 216-17, 67
S.Ct. 224. The Court did not purport to establish a rule that the last
overt act, of necessity, marks the duration of the conspiracy. In fact,
the Court, itself, only stated that the overt acts "may" mark the duration
of the conspiracy, and not that they must. Id. at 216, 67 S.Ct. 224.
We should also note that defendant later in his brief argued that it was
error for the prosecutor in his closing argument to make reference to
Anderson’s remark to Dr. Moore. Given our holding that the statement was
admissible, it is obvious that defendant’s argument has become frivolous.

III

[6] Defendant’s next set of arguments deals with the propriety of the
prosecutor’s closing argument at the trial. The basis for the defendant’s
first assignment of error is the prosecutor’s comments suggesting, in the
defendant’s view, that the jury would have to believe that the prosecution
suborned witnesses Smith and Dotson to perjure themselves in order to acquit
the defendant. Based on this characterization, the defendant argues that no
such finding was necessary to acquit, and therefore, concludes that the
prosecutor’s statement represented a misstatement of the law within the meaning
of United States v. Bohle, 445 F.2d 54 (7th Cir. 1971), and United States v.
Phillips, 527 F.2d 1021 (7th Cir. 1975).

Defendant properly cites Bohle and Phillips for the proposition that a
misstatement of law by the prosecutor in a closing argument can be a ground for
reversal.[FN12] However, *385 the defendant here seriously exaggerates the
nature of the prosecutor’s remarks. The prosecutor made no statements of law
in his closing argument. All that he did was respond to defense counsel’s
argument that Smith and Dotson had been induced to testify as they did out of
fear of further prosecution. The prosecutor raised the point merely to state
that he "resent(ed) it" (Tr. at 1063). There was no statement here, like that
repeated several times in Phillips, that the jury had to find the prosecutor
guilty of wrongdoing before it could acquit the defendant. We find no error in
the prosecutor’s comments on this point.[FN13]

FN12. This case is readily distinguishable from Bohle and Phillips. 1In
Bohle, the prosecutor told the jury that in its evaluation of the
defendant’s insanity defense it could properly consider the presumption of
sanity. However, as a matter of law, the jury was not permitted to
consider that presumption. The court held that such a serious misstatement
of the law on the central issue to the defendant’s case was error. 445
F.2d at 71. There is no comparable misstatement of law in this case.

In Phillips, the prosecutor on three separate occasions, and with the
approval of the court in the presence of the jury, argued "you’re going to
have to find, I suppose, that I conspired with the agent to commit this
crime by bringing it to you." 527 F.2d at 1022. The court correctly
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decided on those facts that the jury might reasonably have concluded that
it had to find the prosecutor guilty of misconduct before it could acquit
the defendant. The argument to the jury in this case was significantly
less likely to mislead the jury.

FN13. Defendant also argues that the prosecutor’s remarks about Dotson and
Smith amounted to "placing his personal integrity behind the truthfulness
of the witness(es)." United States v. Phillips, 527 F.2d 1021, 1023
(7th Cir. 1975). We cannot agree. Nothing in the prosecutor’s comments
even approaches the defendant’s characterization that the argument "amounts
to placing the prosecutor in the same conspiratorial nest with the
witnesses." 1Id. at 1025.

[7] Next, defendant complains that the prosecutor in his closing argument
improperly appealed to the pecuniary interests of the jury. This court has
held that statements to a jury suggesting some relationship between a
defendant’s fraudulent activities and the jurors’ insurance premiums or taxes
is improper and potentially reversible error. See United States v. Trutenko,
490 F.2d 678, 679 (7th Cir. 1973); Epperson v. United States, 490 F.2d
98, 100 (7th cir. 1973). However, this is not such a case.

At one point the prosecutor did say, "we recognize our responsibility to the
Government to pay our taxes" (Tr. at 1080). However, the comment was in
response to defense counsel’s argument that two million dollars is a lot of
money and that some of the expenditures that were being used as evidence were
for the benefit of defendant’s son. The prosecutor’s argument was intended to
dispel any sympathy for the defendant on this point, and not to appeal to the
jury’s pecuniary interests.

(8] Defendant’s final assignment of error based on the closing argument is
that the prosecutor made an uncalled for reference to the Biblical story of the
slaying of Abel by Cain that was included merely for its highly prejudicial
effect. During his argument, the prosecutor characterized the defendant’s
defense as an effort to shift the defendant’s responsibility to F. Lawrence
Anderson. In so doing, he quoted Cain’s statement to God, "I’m not my
brother’s keeper" (Tr. at 1085). Defendant claims that he never attempted to
shift the blame to Anderson in his argument. However, in his closing argument,
defense counsel twice suggested that the arrangements for fraudulent
shareholders might have been in Anderson’s interest rather than the
defendant’s. He argued:

If Mr. Anderson was working some kind of a plan with . . . Dr. Moore, for
example, . . . that is their problem. There’s no proof whatsoever that Mr.
Mackey had anything to do with that.

If you choose to believe that Mr. Dotson got the twelve thousand dollars,
that he . . . invested in A & D from Mr. Anderson, that may be something
between them, but you can’t hold that against Mr. Mackey.

(Tr. at 1039). In light of these arguments, the prosecutor rightly concluded
that defendant was attempting to shift the blame to Anderson. There is no
error in presenting his response to this issue in a colorful fashion.

Based on our evaluation of the closing arguments of both the defense counsel
and *386 the prosecutor, we conclude that the district court rightly decided
that the prosecutor "in response to defense arguments made struck hard blows,
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but he did not strike foul ones" (Tr. at 1090). See Berger v. United States,
295 U.S. 78, 88, 55 S.Ct. 629, 79 L.Ed. 1314 (1935). We, therefore, find no
error based on the prosecution’s closing argument.

Iv

One of the prosecution’s witnesses, Artie Jenkins, was asked about the source
of $5000 in cash that he had used to attempt to post bail for the defendant
before a magistrate in Hammond, Indiana. The prosecution sought to elicit from
the witness the fact that he had acquired the money from Gibraltar Insurance
Company. Jenkins, however, stated that the money had come from his mother (Tr.
at 145). In an effort to impeach this statement, the prosecutor asked if
Jenkins had told the magistrate in charge of defendant’s bail that the money
had come from Gibraltar Insurance Company. Jenkins responded that he could not
recall. The prosecutor then asked about other statements that Jenkins made
before the magistrate, but he again responded that he did not recall. The
prosecution did not attempt to offer into evidence a transcript of the
proceedings before the magistrate in order to complete the impeachment.

Defendant claims that the prosecution, having emphasized the witness’s
comments to the magistrate, had a duty to complete the impeachment and failure
to do so was prejudicial error. We disagree with defendant’s analysis on both
points.

[9][10] First, to the extent there is ever a duty to complete an
impeachment, it will only arise once the witness categorically denies ever
having made the prior inconsistent statement, United States v. Bohle, 445
F.24 54, 73 (7th Cir. 1971), and not when he merely fails to remember whether
or not he has made it. Second, even if a duty to impeach had arisen, it is
difficult to fathom what harm to the defendant’s case attended that error. The
witness’s testimony was generally favorable to defendant, the effort at
impeachment was modest and the witness’s significance to the prosecution’s case
was de minimis. Under these circumstances, we find no error in the
prosecution’s conduct.

\'/

Defendant argues that the prosecution deceived him by first stating in a bill
of particulars that the fictitious bank account alleged in Count II of the
indictment was maintained at the Citizens Trust Bank in Atlanta, Georgia and
then subsequently proving that the account in fact was kept at the Gary
National Bank. We find no basis in defendant’s argument for reversal.

Initially, we note that the letter sent to defendant was not a bill of
particulars. The district court denied the defendant’s motion for a bill of
particulars on September 24, 1976, because of the extensive discovery
permitted. Therefore, cases cited by defendant dealing with misstatements in a
bill of particulars are inapposite.

[(11] There remains the possibility that defendant was sufficiently misled by
the representations of the prosecution so that he was deprived of a fair
trial. Defendant, in this respect, fails to identify how he was prejudiced by
the prosecution’s statement. 1In fact, after the trial below, counsel for the
defendant stated, "I did not recall specifically that the letter related to the
fictitious bank accounts until I had an opportunity to review it last night in
the motel" (Tr. at 1100). This statement seems to belie any reliance by the
defendant on the prosecution’s letter. We agree with the district court’s
assessment that " (i)t would appear to me that defense counsel should have known
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about the M.W.E. & S. account and the Government’s contentions in regard to it
a long time ago" (Tr. at 1100). The prosecution’s possible misstatement did
not deny defendant a fair trial.

VI

Defendant’s next two arguments are that the conviction under Count II must be
reversed *387 because two of the affirmative acts of tax evasion alleged in
the indictment were not proved. Defendant asserts that no evidence was
presented as to fictitious bank accounts or fictitious mortgages. Defendant is
incorrect in his assessment both of the law and the facts surrounding these
issues.

[12][13] Under 26 U.S.C. s 7201, the prosecution must prove some
affirmative act constituting an attempt to evade or defeat the payment of
taxes. Spies v. United States, 317 U.S. 492, 499, 63 S.Ct. 364, 87 L.Ed.

418 (1943); United States v. Ming, 466 F.2d 1000, 1004 (7th Cir.), cert.
denied, 409 U.S. 915, 93 S.Ct. 235, 34 L.Ed.2d 176 (1972). However, the
prosecutlon need not prove each afflrmatlve act alleged. This case seems
directly controlled by this court’s previous decision in United States v.
Reicin, 497 F.2d 563 (7th Cir.), cert. denied, 419 U.S. 996, 95 S.Ct.

309, 42 L.Ed.2d 269 (1974), a mail fraud case involving, as here, several
1nstances of illegal activity guided by a unitary scheme. Id. at 569-70.
There, the court distinguished a Second Circuit decision, relied on heavily by
defendant in this case, United States v. Groves, 122 F.2d 87 (24 Cir.),
cert. denied, 314 U.S. 670, 62 S.Ct. 135, 86 L.Ed. 536 (1941), and held "it
is necessary to prove at 1east one but not necessarily each of the specific
acts to sustain each count." 497 F.2d 568. We believe that the court’s
analysis in Reicin applies with equal force here. Since defendant does not
contest that there is at least sufficient evidence to prove the other three
affirmative acts alleged in Count II of the indictment, we must affirm the
conviction on this Count.

We note as an alternative basis for affirming the conviction on this Count
that there was sufficient evidence to support a finding that the defendant
committed all the affirmative acts alleged. First, defendant asserts that the
only fictitious bank account at issue was the one in Atlanta, Georgia. 1In
light of our discussion in part V, supra, however, this view is patently
incorrect. The M.W.E. & S. account in Gary, Indiana was the basis for the
allegation and there was a great deal of evidence as to whether it was a
corporate account or merely a personal account of the defendant.

Second, the prosecution demonstrated that mortgages remained on defendant’s
property long after the debts that created them had been satisfied (Tr. at 479-
80, 509, 546). While defendant presents persuasive arguments as to what
1nferences to draw from this fact, those arguments were for the jury and do not
affect the correctness of the dlstrlct court’s decision to let the general
allegation be considered by the jury. We, therefore, find no error on these
points. [FN14]

FN14. Defendant argues similarly, again relying on United States v.
Groves, 122 F.2d 87 (24 Cir.), cert. denied, 314 U.S. 670, 62 S.Ct.
135, 86 L.Ed. 536 (1941), that his conspiracy conviction must be reversed
because the prosecution failed to prove one of the alleged objects of the
conspiracy charged in Count I of the indictment, viz., that defendant and
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F. Lawrence Anderson caused witnesses to testify falsely before the grand
jury and at the perjury trial of Carl Smith. First, there was some
evidence supporting both general allegatlons. Second, the prosecution need
only prove one object of the conspiracy, absent undue prejudice created by
the evidence presented as to the object not proved. See United States v.
Papadakis, 510 F.2d 287, 297 (24 cir.), cert. denied, 421 U.S. 950,
95 S.Ct. 1682, 44 L.Ed.2d 104 (1975); United States v. Grizaffi, 471
F.2d 69, 73 (7th Ccir. 1972), cert. denied, 411 U.S. 964, 93 S.Ct. 2141,
36 L.Ed.2d 684 (1973). Defendant neither contests that the prosecutlon in
fact proved several objects of this consplracy nor contends that the
evidence used to prove the objects at issue here was prejudicial.
Therefore, we find defendant’s argument without merit.

VII

[14] Defendant next argues that there was no evidence before the grand jury
to support a charge of subornation of perjury (Count III of the indictment),
and that the inclusion of such a charge both as a separate count and as a part
of each of the other counts in the indictment requires reversal of defendant’s
conviction. Defendant contends that courts must exercise some supervisory
control over grand jury indictments if there is an allegation that there was
"no evidence" presented to the *388 grand jury to support a given charge.
United States v. Costello, 221 F.2d 668, 677 (24 Cir. 1955), aff’d on other
grounds, 350 U.S. 359, 76 S.Ct. 406, 100 L.Ed. 397 (1956); Brady v. United
States, 24 F.2d 405, 407-08 (8th Cir. 1928). Assuming, without d301d1ng,
that defendant correctly states the law, we nonetheless find no basis in this
argument for reversal. Defendant raised this issue before the district court
and it stated initially that it has inspected in camera several grand jury
transcripts and concluded "with all due respect, Counsel, I don’t think you are
even close" (Tr. at 781). Then, the court overruled defendant’s motion for a
mistrial based on this argument (Tr. at 782). Nothlng in defendant’s one-sided
summary of the proceedings before the grand jury convinces us that the court
below erred in its assessment of the grand jury record. In light of this fact,
and defendant’s failure to certify the grand jury transcript as part of the
record for appeal, we hold there was no error in the district court’s decision.

VIII

[15] Defendant’s last argument in his initial appeal is that the district
court erred in requiring the defendant, pursuant to Fed.R.Crim.P. 17(c), to
produce documents without a fuller presentatlon by the prosecution to support
its motion. The court concluded in response to the defendant’s motion to
reconsider that production of the documents would "expedite the trial in this
case." Defendant does not contest that finding. More importantly, defendant
fails to allege any prejudice caused by the court’s order. We, therefore, find
no error.

IX

[16] On his appeal to the district court’s denial of his motion for a new
trial, defendant raises two arguments. First, defendant argues that the
prosecutlon's failure to provide him with a copy of a transcript of an
interview by an Internal Revenue Agent with Carl E. Smith was a violation of
Brady v. Maryland, 373 U.S. 83, 83 s.Cct. 1194, 10 L.Ed.2d 215 (1963). We
disagree.
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In Brady, the Supreme Court held that:

(T)he suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material either to guilt or
to punishment, irrespective of the good faith or bad faith of the prosecution.

373 U.S. at 87, 83 S.Ct. 1196 (emphasis added). As suggested by the
quotation from Brady, the narrow issue for us is, given the nature of the
defendant’s request for exculpatory materials, did the prosecutor have a duty
to provide defendant with a transcript of this particular interview? That
issue is controlled by the Supreme Court’s recent decision in United States v.
Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976).

The Court in Agurs reasoned that two factors define the duty of the prosecutor
to provide Brady materials: whether the request for those materials was
specific or general and their materiality. With regard to a general request,
the Court concluded:

Such a request re<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>